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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

Patricia Hughes,

Plaintiff, Civil No. 3:19-cv-01611-JAM
V.
Hartford Life and Accident Insurance Co., May 22, 2020

Defendant.

RULING ON PLAINTIFF'S MOTION TO COMPEL [ECF NO. 30] AND
DEFENDANT'S MOTION FOR PRO TECTIVE ORDER [ECF NO. 36]

This is an ERISA disability benefits cas€he plaintiff, Patricia Hughes, has moved the
Court for an order compelling ¢hdefendant, Hartford Lifenal Accident Insurance Company
(“Hartford”), to comply with thirteen requestsr production and nine inteogatories. (Mot. to
Compel, ECF No. 33.) Her discoyaequests fall into four principgroups; they seek to explore
(1) the completeness of Hartford’s administratigeard; (2) Hartford’s conflict of interest; (3)
alleged bias on the part of Hartford’s medicahsultants; and (4) Hartford’s compliance with
Department of Labor regulatiog®verning employee benefit planblughes also asks the Court
to order ann camerareview of one document that Hantfbexcluded from the record under a
claim of attorney-client privilege. Id. at 18-22.) Finally, Harti@ seeks a protective order
guashing three document subpoenas that Hughes sarvisdnedical consultants. (ECF No. 36.)

In an ERISA case, the Courtaview is ordinarily limited tahe administrative record that
was before the plan administrator whemade its benefit determinatiortalo v. Yale Health
Plan, 819 F.3d 42, 60 (2d Cir. 2016). The Court may geidatthe record, butrfit it must identify

a “good cause” to do sold. These limitations often spawnsdobvery disputes, because the
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administrator frequently contends that they m¥ndnything outside thescord irrelevant and
undiscoverable, while the claimant often argtiest they control only admissibility and not
discoverability. This case is an example afdispute between an ERISA claimant and
administrator over the standard for discovdiybof extra-record iformation.

The Court holds — as many other courtshi@ Second Circuit have done, and consistent
with how Judge Meyer decided a discovdigpute in the pdéies’ earlier case that an ERISA
plaintiff can obtain extra-recordiscovery to the extent thahe shows, through facts and not
conclusory allegations, a “reasonable chance” tihatparticular discovery request will yield a
“good cause” for expanding the recatdsummary judgment or triake.g, Pretty v. Prudential
Life Ins. Co. of Am.696 F. Supp. 2d 170, 184 (D. Conn. 20B®njamin v. Oxford Health Ins.,
Inc., No. 3:16-cv-00408 (AWT) (SALM), 201WL 772328, at *2 (D. Conn. Feb. 28, 2013ge
discussion, Section Il.Anfra. Applying this standardo the first three groups of discovery
requests, the Court finds that Hughes hass(gported one of her requests directed to the
completeness of the administraivecord, but not the others)) (2as not supported her requests
for discovery into Hartford’s conflict; and (3) $i@artially supported one ber requests directed
to the alleged bias of Hartford’s medical consutfabut not the others. With respect to group (4)
— the requests directed to Hartford’s compliawidé DOL regulations — the Court holds that the
regulations at 29 C.F.R. §%60.503-1(j)(3) and —(m)(8) comme production of some, but not
all, of the requested documents. The Cowst @ccepts Hughes’s principal argument about the
allegedly privileged document, andwill order Hartford to produce it fon camerareview.
Hughes’s motion to compel therefore granted in part and deniedart, as further detailed in
Sections Il and Il below. Hartford’s motion for protective order is addressed in Sections 11.C and



BACKGROUND

Hughes was an employee of Chddis Healthcare of Atlantand a beneficiary of its long-
term disability benefit plan.SgePlan, ECF No. 1-2.) In 2011 sHlbegan experiencing symptoms
of vestibular disorders and othmaladies, and in 2012 she suligdta disabilityclaim to the
plan’s insurer and claims administrator, Hartfo (Compl., ECF No. 1 1%6-32.) Hartford paid
disability benefits for nearlyfour years, but it stopped yiag after concluding that Hughes
allegedly “did not provide adgiate proof of disability beym October 5, 2016.” (Memo. of L.,
Mot. for Prot. Order, ECF No. 36-1, at 3.)

Hughes sued, and her case was assigned to Judge Mygdres v. Hartford Life & Acc.
Ins. Co, No. 3:17-cv-01561JAM) (D. Conn.) (Hughes). In that case, am this one, Hughes
sought discovery beyond the administrarecord. (Mot. for Discoveryjughes ] ECF No. 30.)
Judge Meyer denied the motion “feubstantially the reasons gatth in [Hartford’s] opposition,”
and also because Hughes failed “to show an adedpasis in this recorfbr her claim to need
discovery.” (Order Denyig Pl.’s Mot. for DiscoveryHughes ] ECF No. 36.)

The case then proceeded to a bench trial. Judge Meyer ruled in Hughes’s favor, holding
that Hartford had not providedheith the “full and fair revieWwrequired by Department of Labor
regulations. (Order on Motddughes J ECF No. 72, at 1.) He remanded the case to Hartford “to
conduct a full and fair review.”ld.)

In the course of its remand review, Hartl engaged Exam Coordinators Network
(“ECN™), which it describes as “a third-party vendbat has contracted . to provide qualified
physicians and health care professionals to ss\wwedependent medical consultants.” (Memo. of
L., Mot. for Prot. Order, ECF No. 36-1, at 45CN in turn engaged a am-otologist, Dr. Eric

Slattery, to review Hughes’s caseld.(at 4-5.) It also engadea neurologist, Dr. Arousiak



Varpetian Maraian. Id. at 5.) In reports dated July 23, 20D9s. Slattery and Maraian disagreed
with Hughes’s doctorsbmut the source of her emlaints and the extent of her limitations.
Hartford says that it provided their reports to Hughes’s counselugnisk 1, 2019 and invited a
response. I¢. at 6-7.)

Events picked up speed in August 2019 because Hartford’s period for conducting its
remand review was set to expire on Septembeidstletter dated August 15th, Hughes’s counsel
criticized the Slattery and Maraian reports. Fmd sent the criticisms to the two doctors and
asked them to respond. Hartfaeteived the responses omglist 26th and conveyed them to
Hughes’s counsel on August 28th. Hartford sdng counsel telephoned on August 30th — the
last day of the review period — say that he wished to reply tioe responses ddeptember 3rd,
but that he would not agree ¢atend the claim deadline by enoughe to permit an evaluation
of that reply. Id. at 10.)

Hartford alleges that, witho extension agreegan, it was constrained make a claims
decision on August 30th. It says that it “issutsddecision on appeal on Friday, August 30, 2019
(the last business day before the Sepiml, 2019 deadline), based upon the information
contained in the AdministrativedRord as of August 27, 2019,” and it “determined that its decision
to terminate Plaintiff's claim was correct.1d(at 10.)

Hughes sees things differentlghe contends that, in affirminig benefit denial before her
counsel could reply to the doctors’ responseartford has committed exactly the same
misconduct that Judge Meyeeld to be a denial of “full and fair review” lughes |. She says
that on remand, as Hughes ] Hartford “unilaterally terminated the administrative process” and
refused to allow her “a response to late-angvimedical opinions.” (Compl., ECF No. 1, 1 4.)

She alleges that “Hartford’s motive here wasgparent — to once again cut off the administrative



process, giving itself the last word aimdentionally denying [her] the chance to respond to its
latest consultant rationales.td({ 121) (emphasis in original).

Hughes filed this lawsuit on October 14, 201%9d.)( The parties filed their Rule 26(f)
report on December 9, 2019, and Hughes indicatedsttetvould be seeking discovery outside
the administrative reecd — although she did not say that shmuld be seeking atif the classes of
extra-record evidence or any thie third-party discovery that stwould later pursue. (ECF No.
21, at 7.) Hartford respondedhtiidiscovery beyond the Administive Record isiot appropriate
in this ERISA case,”i.) and thus it seemed clear on December 9, 2019 that the parties were
headed for a dispute.

Hughes did not serve her interrogatories and requests fargtiaal until February 6, 2020.
(ECF No. 33-1). Hartford seed its responses and objectiamsMarch 10, 2020. (ECF No. 33-
2.) Hartford objected to each of Hughes’satvery requests, although it did provide some
responses “[s]ubject tand without waiving'its objections. Ifl.) The parties met and conferred
on March 27th and April 6th but could not resolve dispute. (ECF No. 33-13.) Hughes therefore
moved to compel on April 10th. (ECF No. 33.)

Hughes sought non-party as well as pargcadvery. She served subpoenas on ECN and
on Drs. Slattery and Maraian early February (ECF Nos. 2B-28-5, 28-6), but did not serve
copies on Hartford. Correctly noting that tbhisiission violated Rule 45(a)(4), Hartford sought
and obtained an emergency tempypianotective order. (ECF No28, 29.) Before it could do so,
however, Dr. Slattery began producing documentdughes — and Hughes has based some of her
arguments in support of her matito compel on those document any event, when Hughes
sought to reissue the subpoermes proper notice under Rule 45@&) Hartford moved for a

permanent protective order. (ECF No. 36.)



Both motions are fully briefed (ECF Nd33, 40, 42; 36-1, 39, 43and the Court heard
extensive oral argumeah May 13th. The motions are therefoipe for decision. The Court will
begin by outlining the legal standards for extra-record discovery in an ERISA case, and then
analyze whether Hughes has riett standard.

I. DISCUSSION
A. Legal Principles Governing Disovery in ERISA Benefits Cases

When adjudicating claim disputes under ampkayee benefit plan, the court’s review is
ordinarily confined to the record that was orgjlg before the claims administrator. “[D]istrict
courts typically limit thei review to the administrative recordfbee the plan at the time it denied
the claim.” Halo, 819 F.3d at 60accord Muller v. First UNUM Life Ins. Cp341 F.3d 119, 125
(2d Cir. 2003). This is true whether the coisrtreviewing the claim under an “arbitrary and
capricious” orde novostandard Halo, 819 F.3d at 60.

This limitation does not appear the statute, but courtsVainferred it from Congress’s
purposes in enacting ERISA. Alse Supreme Court has explain€ongress sought a “careful
balanc[e]” between “the need for prompt andl &aims settlement procedures” and “the public
interest in encouraging the fortran of employee benefit plansPilot Life Ins. Co. v. Dedeaux
481 U.S. 41, 54 (1987). To avoid chilling plamnf@tion, “Congress sougha create a system
that is not so complex that administratigests, or litigation expenses, unduly discourage
employers from offering ERISAlans in the first place.Conkright v. Frommert559 U.S. 506,
517 (2010) (quoting/arity Corp. v. Howe516 U.S. 489 (1996)) (quotation marks and brackets
omitted). Limiting review to the administrativecord is one way of earing that “litigation
expenses” do not “unduly discourage employersinfiestablishing benefit plans. “The doctrine

limiting review of ERISA claims to evidence foee the plan administrator was developed to



prevent federal courts from benmg substitute plan administaas and thus to serve ERISA’s
purpose of providing a method farorkers and beneficiaries tosave disputes over benefits
inexpensively and expeditiously.Daniel v. UnumProvident Corp261 F. App’x 316, 318 (2d
Cir. 2008) (summary order).

This limitation can be set asidvhen there is good causaltmso. “[T]he decision whether
to admit additional evidence” beyond the administeatecord “is one which is discretionary with
the district court, but which discretion ought betexercised in the absence of good caudald,

819 F.3d at 60 (quotinpeFelice v. Am. Int'| Life Assur. Cal12 F.3d 61 (2d Cir. 1997arccord
Muller, 341 F.3d at 125 (“[T]he presumption is that judiceview is limited to the record in front
of the claims administrator less the district court findgood cause to consider additional
evidence.”) (citation omitted)One example of “good cause” to go side the record is when that
record is demonstrably incomplet&ervos v. Verizon N.Y., InQ77 F.3d 635, 646-47 (2d Cir.
2002) (“[T]he incompleteness of the administratrecord might — under certain circumstances —
constitute good cause for hearing additional evidence.”).

The Second Circuit Court of Appeals hdsntified some scenarios that dot constitute
good cause to consider evidencgdya the administrative record,chane such scenario concerns
administrator conflicts of interest. The Supreme Court has held that an administrator is a conflicted
fiduciary when it “both evaluates clainfi@gr benefits and pays benefitsMetro. Life Ins. Co. v.
Glenn 554 U.S. 105, 112 (2008). The Second Circuit, @y, has held that the mere existence
of a so-called Glennconflict” is an insufficient reasoto consult extra-record evidenckocher
v. UNUM Life Ins. Co. of Am389 F.3d 288, 294-95 (2d Cir. 2004). While an administrator is
conflicted whenever it functiorss both “claims reviewer and oies payor,” that conflict “does

not per seconstitute ‘good cause’ to consider evidence outside of the administrative relcbrd.”



at 294. To hold otherwise would “effectivelljreinate the ‘good cause’ requirement . . . because
claims reviewers and payors are asalways either the same entity or financially connected in
some other way.ld. at 295.

Of course, the admissibility of extra-recorddmnce is not necessarily dispositive of its
discoverability. Federal Rule of Civil Procedu26(b)(1) provides thatlevant, non-privileged
information “need not be admissible in evidence oreoto be discoverable.” Consistent with this
principle, several courts have hdltht “the decision as to whethi® allow discovery is distinct
from the decision as to whether to alloansideration of additional evidencePretty, 696 F.
Supp. 2d at 18Burgio v. Prudential Lfe Ins. Co. of Am253 F.R.D. 219, 229 (E.D.N.Y. 2008);
Allison v. UNUM Life Ins. Cgo.No. CV04-0025, 2005 WL 1457636, at *11 (E.D.N.Y. Feb. 11,
2005)).

The Second Circuit has yet to provide distrimtirts with a detailefifamework for deciding
disputes over discoverability @xtra-record evidence in ERISA cases — and in this case, both
parties have attempted fih the void with extreme positionsior her part, Hughes contends that
ERISA cases are no different from non-ERISA cases; she therefore arguesy thiaintiff should
be permitted broad discovery any ERISA case, limited only bprdinary considerations of
relevance and proportionality under” Federal Rul€wil Procedure 26(b)(1). (Mot. to Compel,
ECF No. 33, at 10-12.) Thisgument ignores one of Congres$gislative pysoses — because
it anticipates that every ERISA case will involzediscovery phase that will drive up costs and
potentially discourage employeir®m offering benefit plans and moreover it has little if any

genuine support in the case laand was already rejectedhtughes I. (SeeOrder Denying Pl.’s

1 The plaintiff citesLiyan He v. Cigna Lifdnsurance Co. of New Yqr804 F.R.D. 186
(S.D.N.Y. 2015) andHogan-Cross v. Metropolitan Life Insurance €668 F. Supp. 2d 410
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Mot. for DiscoveryHughes ] ECF No. 36) (denying discoveryoif substantially the reasons set
forth in defendant’s opposition . . . and for failure of plaintiff to show an adequate factual basis in
this record for heclaim to need discovery”)For its part, Hartford seesro suggest that reducing
litigation costs is thenly concern implicated in an ERISA discoyalispute. (Opp’n to Mot. to
Compel, ECF No. 40, at 1-3.) While Hartforkaowledges that courts have sometimes permitted
discovery beyond the administrative record. @t 3-6), it suggests that this should be an
exceptionally rare occurrence besawsuch orders do not “confotmCongressical policy.” (Id.

at 1.) Yet this argumeignores that Congress imded not only to contrgdrogram costs, but also

to promote “prompt and fair claims settlement procedurgdt Life Ins. Co.481 U.S. at 54. As

one court put it, “[t]he risk o&dditional burden to plan administrators must be balanced against
the right of aggrieved participento obtain, as contemplated Bpngress, meaningful judicial

review.” Nagele v. Elec. Data Sys. Cqrft93 F.R.D. 94, 106 (W.D.N.Y. 2000).

(S.D.N.Y. 2008) (Mot. to CompeECF No. 33, at 11), but ne@éhcase genuinely supports her
position.

While it is true that theiyan Hecourt rejected the discovduitity standard adopted by
many other courts — a “reasonablence that the requested disagwsill satisfy the good cause
requirement” — it nevertheless edtthe “significant ERISA policy interests of minimizing costs
of claim disputes and saring prompt claims-resolution procedures.” 304 F.R.D. at 188-89. It
therefore declined to compel almost all of the requested discolkergt 189.

The Court interpretslogan-Crosdess as an endorsement of an extreme plaintiff's position
than as a rejection of antexme defendant’s position. IHoganCrossthe insurer made a
“[b]lunderbuss attempt[] to cubff discovery on the ground thét never or rarely should be
permitted in these cases,” an@ ttourt held that that positiomas meritless. 568 F. Supp. 2d at
416. To the extent thatogan-Crosscan be read as endorsing Hughes’s position, it is
unpersuasive.Hogan-Crosscompelled “conflict discovefywithout contending withLocher’s
holding that the existence of a conflict, withoutrmds an insufficient basis for consulting extra-
record evidence. Andogan-Crosss also inconsistent with the strong weight of authority in this
circuit. Seediscussioninfra; see also Joyner v. Cont'| Cas. C837 F. Supp. 2d 233, 242
(S.D.N.Y. 2011) (dclining to followHogan-Crosy

9



Between the parties’ extreme positions, courts have developed two principal approaches.
Some have adopted a “good cause standard,” under which extra-record discovery is barred unless
the plaintiff first makes the s@& “good cause” showing that lwultimately be required for
admissibility. Cf., e.g, Lane v. The HartfordNo. 06-Civ.-3931 (DC), 2006 WL 3292463, at *2
(S.D.N.Y. Nov. 14, 2006). Othetsave adopted a less stringeredsonable chance standard,”
under which the plaintiff need only show a “readdleachance that the gaested discovery will
satisfy the good cause requirementZ.g, Burgio, 253 F.R.D. at 230 (“[I]n order to justify
discovery beyond the administrative record, Pitiineed not make a full good cause showing,
but must show a reasonable chance thatrélgeiested discovery will satisfy the good cause
requirement.”) (internajuotation marks omittedBenjamin 2017 WL 772328, at *2 (same).

The Court will apply the “reasonable chancanstard” to this case, for three principal
reasons. First, the alternative — the “good cataedard” — puts the pldiff in the difficult
position of having to prove an entitlement to digery with evidence that, in many cases, will
only be obtainable through discover.g, Anderson v. Sotheby’s Inc. Severance Phm 04-
Civ.-8180 (SAS) (DFE), 2005 WL 6567123, at *6 (S.DYNMay 13, 2005) (“Ifa plaintiff were
forced to make a full good cause showing jusilitain discovery, then he would be faced with a
vicious circle: To obtain discowg he would need to make hawing that, in many cases, could
be satisfied only with the help of discovery.’Jecond, the “reasonable chance standard” does not
result in every ERISA case having a discovemyqae— and, therefore, ddesses concerns about
runaway litigation expenseseee.qg, Pretty, 696 F. Supp. 2d at 184 (dpipg reasonable chance
standard but nevertheless denying discovefgiinoski v. Conn. Gen. Life Ins. CNo. CV07-

2573 (RRM) (AKT), 2009 WL 3254929 (E.D.N.Y. Sept. 30, 2009) (same). Third, the “reasonable

chance standard” has been appliedther judges in this districte.g, Pretty, 696 F. Supp. 2d at
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184; Benjamin 2017 WL 772328, at *2;f. also Puri v. Hartford Life & Acc. Ins. Cor84 F.
Supp. 2d 103, 106 (D. Conn. 2011) (plaintiff allowed discovery upon “rais[ing] a colorable
allegation” of good cause). In ERASases even more than in soother contexts, there is value

in uniformity. Cf., e.g, Rush Prudential HMO, Inc. v. Morab36 U.S. 355, 379 (2002)yerruled

on other grounds by Ky. Ass’n of Health Plans v. Mil&38 U.S. 329 (2003) (one goal of the
statute is to “induc[e] employers tdfer benefits by ensuring a piethble set of lihilities, under
uniform standards gdrimary conduct”).

Having concluded that Hughes’s motion tangel requires a showing of “reasonable
chance,” the Court next considers how she might nti@dteshowing. Other courts in this circuit
have concluded that conclusalfegations do not sufficeE.g, Laakso v. Xerox CorpNo. 08-
cv-6376-CJS, 2011 WL 3360033, at *4 (W.D.N.Y. ABg2011) (“[W]trere a plaintiff contends
that the claims administrator hadconflict of interest, he cannobtain discovery outside of the
administrative record based merbly making conclusory allegations.Baird v. Prudential Ins.
Co. of Am. No. 09-Civ.-7898 (PGG), 2010 WL 37438397at(S.D.N.Y. Sept. 24, 2010) (‘[A]
party seeking to condudtscovery outside the adnigtrative recoranust allege more than a mere
conflict of interest.”) (citation omitted). Rath “the plaintiff mustmake ‘specific factual
allegations’ to support the discovery requestiaaksq 2011 WL 3360033, at *4 (quoting
Quinones v. First UNUM Life Ins. GoNo. 10-Civ.-8444 (SAS), 2011 WL 797456, at *2
(S.D.N.Y. Mar. 4, 2011)).

Combining this last observation with thee&dsonable chance standard” yields the legal

principle that governs most ddughes’s discovery requegtsWith respect to each discovery

2 As will be discussed in Section 11.B.4, ailalal principles apply to Hughes'’s requests for
production of documents relag to Hartford’s claim preedures and processes.
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request at issue, the motion tavgeel will be granted to the extent that Hughes has shown, through
facts and not through conclusory allegations, tiarequest has a reasonable chance of revealing
information that will constitutegood cause for Judge Meyer to expand his review beyond the
administrative record.
B. Application of the Foregoing Principles to Hughes’s Motion to Compel

Hughes seeks an order compelling Hartford toply with thirteerrequests for production
and to answer nine interrogatories. (MotCtompel, ECF No. 33, at 16-18.) She breaks them
into four categories: (1) discovery requestattiBeek to explore He completeness of the
‘administrative record’ (i.e., whieer the claim file containdlanformation and facts known to
Defendant when it made its adverse benefit datetion);” (2) requests probing “the extent to
which Hartford’s financial conflict of interestfluenced its benefit dermination;” (3) requests
exploring “bias and credibility of Hartford’s consultant medical reviewers;” and (4) requests
directed to “Hartford’s compliance with ERISAfsocedural requirementss spelled out in the
Department of Labor’s claimsgalation,” 29 C.F.R. 8 2560.503-1ld(at 12.) She also seeks (5)
“the privilege log created duringflighes] . . . in native formatvith metadata intact’id. at 17),
and production on camerareview of the one document listed on that lotd. &t 17-21.) The
Court examines each category in turn.

1. Requests exploring the completeness of the administrative record

As Hughes notes, “the ‘administrative recoisl’a term of art” and may not always be
“synonymous with the insurs claim file.” (Id. at 22;accord Chau v. Hartford Life Ins. Ga\o.
1:14-cv-8484-GHW, 2016 WL 7238956, at *5 (S.D.NDec. 13, 2016) (“Té ‘administrative
record’ in an ERISA action is the evidence that fiduciaries themselves considered.”) (citation

and quotation marks omitted).) She therefossuded several discovergquests intended to
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confirm the administrativeecord contains all thiacts known to defendant that are relevant to the
court’s decision on the merits.” (Mot. to @pel, ECF No. 33, at 22.) These requests were
Requests for Production 2, 3, 6, 7, 9, b 41, and Interrogatories 5 and 6.

Courts often deny motions to compel respotgdlese sorts of requests when the movant

offers no facts suggesting that thesurer's record is incomplete. Bhauy for example, the

3 These requests and interragé#es read as follows:

Request for Production No. 2: Please produce all docunte or ESI which you contend
demonstrate that your claimsogedures, under the Plan, cont&administrative processes and
safeguards designed to ensure and to verifif tienefit claim determinations are made in
accordance with governing plan docemts and that, where appropriatee plan provisions have
been applied consistently with respect to simjlaituated claimants” ithin the meaning of 29
C.F.R. § 2560.503-1.

Request for Production No. 3: Please produce all documents or ESI that reference or describe
your policies and procedures tensure the professional qualifications, independence and
impartiality of medical consultants retainedéview claims and/or examine claimants.

Request for Production No. 6: Please produce all documents&8I not included in the claim
file you produced on January 9,280) and which refer to the Plaiifit PatriciaHughes, whether
by name, Social Security Numberlaim number omany other means of identification. Please
identify any responsive documents or ESidarced in response to other requests.

Request for Production No. 7: Please produce in native fornvath metadata intact all drafts,
versions, edits, or amendmenfghe letter dated August 30, 201@jtten by Ms. Hally B. Rupert
upholding Hartford’s decision t@rminate Ms. Hughes’ benefité remand from the Court.

Request for Production No. 9:Please produce all documents ot Efat reflect claims manuals,
guidelines or policies used aoresulted in the adjudication of Mdughes’ claim or appeals which
demonstrate or reflect internglrocedures for selecting atins for Independent Medical
Examinations (IMES) versus naxamining file reviews.

Request for Production No. 10:Please produce all claims manuals used or consulted in the
adjudication of Ms. Hughes’ claints appeals. Please identifgyaresponsive documents or ESI
produced in response to other requests.

Request for Production No. 11Please produce all documents ot Eflecting any internal rules,
guidelines or procedures which describe or uscthe employability or disability status of a
claimant who suffers from tarmittent absences from wodkie to their symptoms.

Interrogatory 5: Please identify all docuemts provided to Dr. Arouek Varpetian Maraian for
her review of the Plainfis claim or appeal. If thse documents are included within the claim file
produced to Plaintiff on Jana9, 2020, please provide the Bateumbers of all documents
provided to Dr. Maraian. [Footnote continued on next page.]
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plaintiff noted that the insurer’s record dit include “the arrangements, agreements and
communications between . . . Hartford and itseeng doctors . . . and other third parties,” but
offered no evidence that theSarrangements, agreements asmimmunications’ were considered
by Hartford in terminatindher benefits . . . .”Chay 2016 WL 7238956, at *5. The plaintiff
therefore failed to “provide adequate grounds stifiyrdiscovery on the basis that the record that
has been disclosed to her is incompletil’, accord Aitken v. Aetna Life Ins. Cdlo. 16-Civ.-
4606 (PGG) (JCF), 2017 WL 455547, at *3 (S.D.N.Yh.J9, 2017) (“Since the plaintiff has not
shown the need to inquire into the parameters ofdberd in this case, thetquest is denied.”).

In support of her motion to compel compkanwith this class of requests, Hughes points
out that the existing record does not includey drafts of Hartford August 30, 2019 letter
upholding on remand its decisionterminate her disability ben&di (Mot. toCompel, ECF No.

33, at 23.) Hughes argutst the drafts might reveal “whétartford made ujits mind” and, by
extension, reveal whatformation it truly considexd — since Hartford codiinot have considered
any information that arrived after it reached its decisidd.) (In response, Hartford represents
that “[tlhe Administrative Record already contaihe information considered by Hartford Life in
making its determination, how Hartford Life réad its decision, and the outside assistance that
Hartford Life sought from independent medical adtants.” (Opp’n to Mot. to Compel, ECF No.
40, at 13.) Hartford adds that even if it dedlfits letter before August 30, 2019, doing so would
have been a reasonable response to Hughassels gamesmanshgurrounding the September

1st decision deadline — gamesmanship intended “ehesause Hartford Life to miss its deadline

Interrogatory 6: Please identify all documents providedXo Eric Slattery for his review of the
Plaintiff’'s claim or appeal. If those documere included within the claim file produced to
Plaintiff on January 9, 2020, plegsmvide the Bates numbers of all documents provided to Dr.
Slattery.
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to respond, or to cause it tssue its determinationithout an adequate opponity to evaluate
any additional information submitted by Plaintiff and to seek expert medical evaluation of any
such additional information.”lq. at 14-15.)

The Court concludes that Hughes has céonerard with enough factual information to
support Request for Production No. 7 — the regthes sought production dfirafts, versions,
edits or amendments” of the August 30, 2019 letter. While those drafistastictly “evidence
that the fiduciar[y itself] consideredChauy 2016 WL 7238956, at *5, they may be probative of
when Hartford reached its decision and therimfation upon which that decision was based. And
while Hartford may indeed have very good exptame for drafting the le¢ir when it did, it will
have opportunities to place those explanationsrbdfe court; in the meantime, the existence of
those explanations is an insufficient reasorirfonunizing the drafts fim discovery. The Court
will therefore order Hartford to complyith Request for Production No. 7.

Hughes has not come forward wftitts to support her othexquests. Request No. 6, for
example, seeks “all documents or ESI not incluitkethe claim file . . . and which refer to the
Plaintiff.” But she offers nogason to suppose that the administrative record is missing anything
other than the drafts of theugust 30, 2019 letter; Requdséb. 6 is thereforexactly the sort of
discovery request that courtsave rejected when unaccompahiby any factual basis for
suspecting that the record is incomplet€hay 2016 WL 7238956, at *5Aitken 2017 WL
455547, at *3. Interrogatories 5 a@csk Hartford to identify allocuments that were provided
to Drs. Maraian and Slattery, but Hartford answehed the identity of those documents is already

in the administrative record (B No. 33-2, at 9-10), and Hughedeo$ no facts to dispute this.
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The Court will accordingly deny Hughes’s motiam compel with respect to Request for
Production No. 6 and Interrogatories 5 arfd 6.

2. Requests directed to Hartfod’s conflict of interest

When an administrator is conflicted, theudo typically considers that conflict in
determining whether the benefitrdal was proper. f]f a benefit plan gres discretion to an
administrator or fiduciary who isperating under a conflict of terest, that conflict must be
weighed as a ‘factor in determining whatlieere is an abuse of discretion.’Firestone Tire &
Rubber Co. v. Brugh489 U.S. 101, 115 (1989) (quoting Reement (Second) of Trusts § 187
cmt. D (1959)) (brackets omitted)A conflict of interest exists when the administrator “both
evaluates claims for benefigmd pays benefits . . . .Glenn 554 U.S. at 112. In this case, the
plan gives discretion to Hartford @& No. 1-2), and Hartford does rispute that it is the sort of
“conflicted administrator” discussed @®lenn (Opp’n to Mot. to Cmpel, ECF No. 40, at 16)
(conceding conflict but arguingdhit is “insufficient” to justify conflict discovery).

As previously noted, thmere existence of &Glennconflict” is an insufficient basis for
expanding the court’s review beyond the administrataeerd. “[A] conflictof interest does not
per seconstitute ‘good cause’ to considevidence outside of the adnsitrative record,” even on
“a de novoreview.” Locher, 389 F.3d at 294. Any other rueould “effectively eliminate the
‘good cause’ requirement . . . besalwclaims reviewers and pay@ie almost always either the
same entity or financiallyannected in some other wayld. at 295.

Applying these principles to the discovery comteseveral courts have held that the mere

existence of a conflict is insudfent to support discovery beyottte administrative record. “[A]

4 Hughes says that Requests for Productid) 2, 10 and 11 implicated not only the first of
her four categories — discoveryelited to the completeness of the administrative record — but
other categories as well. They will thereforerbled upon in other sections of this Ruling.
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structural conflict of interess not sufficient by itslf to support good caago allow discovery
beyond the record.’S.M. v. Oxford Health Plans (NY), Intlo. 12-Civ.-4679 (ER) (JCF), 2014
WL 1303444, at *4 (S.D.N.Y. Apr. 1, 2014¢cord Rubino v. Aetna Life Ins. Cdlo. CV-07-
377 (LDW) (AKT), 2009 WL 910747, at *5 (E.D.N.Y. Ma31, 2009) (“Plaintiff's contention that
there exists a ‘structural conflict of interdstcause Aetna is both the claim insurer and claim
administrator’ falls far short of satisfying the standard necessary for the court to order discovery
outside the administrative record.”). Couitsthe Second Circuitypically deny “conflict
discovery” unless the plaintiff coes forward with some additionfacts beyond the existence of
the conflict, “such as lack of established critéoladetermining an appeal practice of destroying
or discarding all records withiminutes after hearing an appeal, or a failure to maintain written
procedures for claim review.”Pretty, 696 F. Supp. 2d at 183 (@iion and quotation marks
omitted); Andrews v. Realogy Corp. Severance Pay Plan for Offi¢éwss 13-CV08210 (RA),
2015 WL 736117, at *8 n.8 (S.D.N.Y. Feb. 20, 2015).

Hughes seeks to compel discovanp Hartford’s conflict but in her initial memorandum

she based her motion solely on éxistence of the coldt. (Mot. to Comgl, ECF No. 33, at 24-

5 Specifically, she says that Requests fardBction 8 and 9, and Interrogatories 1, 2 and 4

“go to the issue of whether Harttbs financial conflict of interst has influenced its decision to
deny . . . benefits.” (Mot. to Compel, ECF N&8, at 24.) These discovery requests read as
follows:

Request for Production No. 8: Please produce all documents ot B$he possession of Hartford
from any Department of Insurance or other reguiaauthority that deonstrates any finding,
accusation or fine paid by Hartford for unfairiola handling in group disability adjudication or
conduct inconsistent with its fiduciary digifom January 1, 2009 through December 31, 2019.

Request for Production No. 9: Please produce all document€E@l that reflect claims manuals,
guidelines or policies used aoresulted in the adjudication of Mdughes’ claim or appeals which
demonstrate or reflect internglrocedures for selecting aiins for Independent Medical
Examinations (IMEs) versus n@xamining file reviews.

Interrogatory 1: Please state whether Hartford keepssties on the numbexs percentages of
claims approved or rejected by individual claipgssonnel. [Footnote conued on next page.]
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25.) In its opposition paper, Hartford pointed that Hughes “provide[d] no specifics other than
to assert that a structural conflict is preseand it correctly added that “[t]his, in itself, is
insufficient.” (Opp’n to Mot. to Compel, ECFdN40, at 17.) In her repbrief, Hughes responded
that she “does not merely allege that a condlidgsts.” (Reply, ECF No. 42, at 3.) Rather, “[s]he
alleges that Hartford has acted[tre conflict] repeatdg in ways that haveeriously undermined
the reliability of its decision process.”Id() Among other things, she says that Hartford
“aggressively overemphasized video surveillah¢eherry-picked the evidence it sent to its
medical consultants,” and “vidked ‘full and fair resiew’ by sandbagging [hewith an IME report
obtained during its 2017 review and refusing heedatirequests to respond” as noted by Judge
Meyer in hisHughes Idecision. [d.)

Leaving aside whether these allegations @@ulpport other discovery requests, they do
not support the specific requestaanthich Hughes seeks to compel compliance. “Evidence that a
conflict affected a decision may be categoricallisaga ‘history of biased claims administration’)
or case specific (such as an administratdeceptive or unreasonable conductiRirakovic v.
Bldg. Serv. 32 BJ Pension Fyr@D9 F.3d 133, 140 (2d Cir. 2010MHere, Hughes is proffering
“case specific” factual allegations,it she seeks “categorical” discovery. Requests for Production
8 and 9 and Interrogatories 1, 2 and 4 do not negaibout Hartford’s conduct on her claim, but
rather about its conduct with resgi to other claimants’ claimgMot. to Compel, ECF No. 33, at

16-17.) Hughes offers no authority for the prapos that a claimant can use case specific facts

Interrogatory 2: Please state whether Hartford keepsstied on the numbexs percentages of
administrative appeals approved or rejected by individuaapspecialists.

Interrogatory 4: Please state the totaimber of appeals approveddarjected by Ms. Hally B.
Rupert from January 1027 to December 31, 2019.
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as a lever for obtaining categoriatikcovery, and the Court has found nor@f., e.g, Paris-
Absalom v. Aetna Life Ins. CdNo. CV2011-0610 (RRM) (B@G), 2012 WL 4086744, at *2
(E.D.N.Y. Sept. 17, 2012) (denying discovery whére requested information had no “bearing
on any purported condt of interest”).

Even without this mismatch tveeen the requests and the fach which they claim to be
based, courts often decline to order compliance tghsort of discovermequests that Hughes has
propounded here. Hughes seeks to know, for elgnithe numbers or percentages of
administrative appeals approvedrejected by individual appeadpecialists” (Mot. to Compel,
ECF No. 33, at 17, Interrog. No. 2), but countsse refrained from ordering compliance with
similar requests lmause bare numbers or percentageslaim denials are namingless without
additional context — and that context cannot be provided without holding mini-trials on the other
claims. As the Third Circuit @rt of Appeals recently explained,bare denial rate does “not
prove bias or conflict of interestijecause the plaintiff would alSleave to show that each of those
decisions was unreasonable based on the evidence in eacRéletfard v. United of Omaha Life
Ins. Co, __ Fed. App’x __, 2020 WL 883108, at ¢(3d Cir. Feb. 24, 2020). Althoudkeichard
was a non-precedential decision, @zurt finds its reasoning to Ipersuasive and consistent with
cases around the countri¢.g, Rickaby v. Hartford Life & Acc. Ins. GdNo. 15-cv-00813-WYD-
NYW, 2016 WL 1597589, at *3 (D. Colo. Apr. 21, 2016)aim denial rate, on its own, is not
“probative of any bias or lack thereof;” “a simpédly of the number of grants and denials would
lack meaning, particularly wherthere is no infornteon regarding whether the denials were
wrongly decided”);Whalen v. Standard Ins. GdNo. SACV-08-0878 DOC (MLGx), 2010 WL
346715, at *2 (C.D. Cal. Jan. 14, 2010) (“A simplemeaatical proportion adecisions in which

each doctor denies benefits isnaf relevance unless it can alsodb®wn that those denials were
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wrongly decided.”). The Court Witherefore deny Hughes’s motido compel copliance with
the “conflict discovery” sought iRequests for Production 8 and 9 dnigrrogatories 1, 2 and 4.
3. Requests directed to potential biaby third-party medical reviewers
Hughes seeks to discover information “going taskband conflict of interest of third-party
medical reviewers? In support of thesrequests, she cites two repdhat Dr. Slattery authored

on other claimant’s cases, and shatends that they “consistentrgalidate[] the central point of

6 Hughes says that the following requests fodpction and interrogatories go to this issue:

Request for Production No. 1: Please produce all contracts between Hartford and Exam
Coordinators Network (“ECN?”) for the timgeriod of January 1, 2015 to December 31, 2019.

Request for Production No. 3: Please produce all documents=$1 that reference or describe
your policies and procedures tensure the professional qualifications, independence and
impartiality of medical consultants retainedréview claims and/or examine claimants.

Request for Production No 4: Please produce a copy of each and every medical consultant report
received from Exam Coordinators Netw@tECN") from January 1, 2017 to December 31, 2019,
redacted to protect the idéy of each claimant.

Request for Production No. 5: Please produce all documents=3l reflecting payments made
by Hartford to ECN for the time period danuary 1, 2015 to December 31, 2019. This request
will be satisfied by documents or ESI which refldee total amount of payemts for each year.

Request for Production No. 12:Please produce all documeat€£S|I summarizing the outcomes
of claims, including findings, befiepayments, and changes to fgyment status or duration of
payments, where medical reviewere arranged through ECN dugyithe time period of January
1, 2015 to December 31, 20109.

Interrogatory No. 7: For each physician listed below, pleasate the total number of long-term
disability claims for whichthe physician condude file reviews orindependent medical
examinations from January 1, 2017 to DecembeR@19, whether at Hartfordi®quest or at the
request of a vendor acting on behalf of Hartford: a. Dr. Arousiak Varpetian Maraian; b. Dr. Eric
Slattery.

Interrogatory No. 8: Please state the number of claims in which Hartford denied or terminated
benefits during the time peridcbm January 1, 2017 @©@ecember 31, 2019 bakean whole or in

part, on a medical review prepared by each physic&dow: a. Dr. Arousiak Varpetian Maraian;

b. Dr. Eric Slattery.

Interrogatory No. 9: Please state the amount of moneidga Exam Coordinators Network
(“ECN”) for each year during the time period from January 1, 2015 to December 31, 2019.
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[her] claim: that vestibular migraines andldrece disorders commonly cause unpredictable
episodes of complete incapacitation.” (Mot. to CempCF No. 33, at 5-7.) She also says that
“ECN appears to have convincBd. Slattery to substantivelytat his addendum report in a way
that benefitted Hartford.”Id. at 7.y

The two Slattery reports do not support Hugjeegquest for additional discovery. She
argues that they “raise[] many cti®ns about how Dr. Slatterytsandling of [her] claim was
influenced by Hartford and ECNId; at 5), but the Court disagrees. As Hughes concedes, both
reportssupportdisability (d. at 5-6) — and because they do, both reports actuatigrcutthe
claim that Dr. Slattery is biasad favor of Hartford. If the reports had opined that patients with
vestibular migraines and balandisorders were not disabled, hedaim that Dr. Slattery always
sides with Hartford would at lelse understandable. But since tiwvo reports support disability,
they hurt rather than help her arguments @mflict discovery.

In contrast, the alterations to Dr. Slattery&port do support some limited discovery.

Hughes points out that in the fidiaft of his report, Dr. Slattegpined that while Botox injections

! Hughes cites several other statementsenntiedical reports as ieence “of pro-insurer,
anti-claimant bias.” (Mot. to Compel, ECF No. 334&.) She says, for exate, that Dr. Slattery
opined about the potential for “false positives” itest without offering “evidence to suggest that
is actually true;” that he advocated for a spedifipe of balance testin and that Dr. Maraian
improperly relied on an absence of emergency rbeatment in reaching certain of her findings.
(Id.) Yet courts distinguish betweeliscovery “relating to the colift” and “discovery into the
substantive merits of the claim,” generally hafglithat the latter is impermissible in an ERISA
case.E.g, Murphy v. First UNUM Life Ins. CoNo. 15-CV-820 (SJF) (SIL), 2016 WL 526243,
at *5 (E.D.N.Y. Feb. 9, 2016) (ietnal quotation marks omittedychrom v. Guardian Life Ins.
Co. of Am. No. 11-Civ.-1680 (BSJ) (JCF), 2012 WAB138 (S.D.N.Y. Jan. 5, 2012) (“[A]bsent
serious procedural deficienciediscovery into the substantive merits of a claim remains off
limits.”) (citation omitted). Tk Court regards Hughes’s commeait®ut testing, emergency room
treatment and so forth aterits disputes, and as such, theyiasufficient tosupport the discovery
that she seeksFeltington v. Hartford Life Ins. CoNo. 14-CV-6616 (ADS) (AKT), 2016 WL
1056568, at *13 (E.D.N.Y. Mar. 15, 2016) (where pléi contended thah medical report was
too suspect to be relied upon, the “issue goesetartérits of whether Hartford’s determination
was arbitrary and capricious, and cannot saesva basis for additnal discovery”).

21



can sometimes help migraine sufferers, “oftetigpéls symptoms of imbalance do not improve.”
(ECF No. 33-8, at 2.) But higial report omitted this seemingtfaimant-friendly statement and
replaced it with: “I defer tredment discussions regarding migmito a neurologis’ (ECF No.

33-8, at 5.) Hughes argues tHat. Slattery excised a statemethat “tends to validate the
intractability totreatment of [her] disablg balance symptoms.” @4. to Compel, ECF No. 33,

at 7.) Hartford responds that this change wademet at its or ECN'’s instigation, but rather in
response to Hughes’s lawyer’s “demand]] that Slattery refrain fronopining on the treatment

of migraines.” (Opp’n to Mot. to Compel, ECF No. 40, at 22.) This may prove true, but Hughes
has made enough of a showingterit exploring it through eafully limited discovery.

The Court reaches this conclusion ewbough Hughes made this showing with an
improperly obtained document. Harid urges the Court to decide the motions as if it had never
seen the first draft of Dr. Slattery’s repdrecause Hughes acquired that draft with a subpoena
that violated Rule 45(a)(4). (Opp’n to Mot.@@mpel, ECF No. 40, at 20.) In response, Hughes’s
counsel acknowledges breaking thdes but asks the Court toonsider the draft report
nevertheless, because the failure to copy Hartford on the Slattery subpoena was an innocent
“administrative error.” (Mot. to Compel, ECF N88, at 5 n.2.) Although #re is reason to doubt
this claim® the Court will accept it — and in any eteHartford has cited no authority for the
proposition that the appropriatedjcial response to Hughes’s hoh of the rules is to ignore
factual information like the draft report. Thesea it cites merely stand for the proposition that

the Court has broad discretion in cnadfisanctions for discovery miscondudt.g., Herrera-

8 The Court notes that another member o§hkes’s legal team, Attoey Scott Reimer, was
counsel of record in another disability betefiase in which Ruk5(a)(4) was violatedN’'Diaye
v. Metro. Life Ins. CoNo. 17-CV-4260 (GBD) (BCM), 2018/L 2316335, at *3 (S.D.N.Y. May
18, 2018).

22



Mendoza v. ByrneNo. 3:05-cv-1195 (RNC) (DFM), 2006 WL 2838952, at *3 (D. Conn. Sept. 29,
2006). None of them support thaich that ignoring the documenttige right way to exercise that
discretion.

The Court therefore grants Hughes’s mottoncompel compliance with Request for
Production No. 12, but only to the extent necessargbtain production ofa) drafts of Dr.
Slattery’s peer evaluation and (b) correspondence between ECN or Hartford on the one hand, and
Dr. Slattery on the other hand, cencing the content of the evaluati— to the extent that it has
not already been produced. Thetioo to compel is denied withespect to the remainder of
Request for Production 12, and also with respedrequests for Production 1, 3, 4 and 5 and
Interrogatories 7, 8 and 9.

4, Requests going to Hartford’s compliance with Department of Labor claims
handling regulations

Hughes next seeks production of documentsrig to [Hartford’sJcompliance with the

Department of Labor’s claims hdling regulation,” 29 C.F.R. § 2560-503°1She seeks several

9 The following discovery requts fall under this heading:

Request for Production No. 2: Please produce all documsg or ESI which you contend
demonstrate that your claimsogedures, under the Plan, contéadministrative processes and
safeguards designed to ensure and to verifit tienefit claim determinations are made in
accordance with governing plan docemts and that, where appropriatee plan provisions have
been applied consistently with respect to simylaituated claimants” ithin the meaning of 29
C.F.R. § 2560.503-1.

Request for Production No. 3: Please produce all documents=$1 that reference or describe
your policies and procedures to ensure prefessional qualifications, independence and
impartiality of medical consultants retainedéview claims and/or examine claimants.

Request for Production No. 9: Please produce all documents oi Efat reflect claims manuals,
guidelines or policies used apresulted in the adjudication of Mdughes’ claim or appeals which
demonstrate or reflect internglrocedures for selecting aiins for Independent Medical
Examinations (IMES) versus nonanining file reviews. [Foatote continued on next page.]
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classes of documents under this heading, inetuticlaims manuals, guidelines or policies used

or consulted in the adjudication [dfer] claim or appeal” (Mot. to CompelECF No. 33, at 17.)

She says she needs documents like these to explore whether Hartford complied with “the spirit and
letter of” the regulation requirg a “full and fair review” dung the appeals procesdd.(at 29.)

If this were her only argumerthe Court would deny this g@n of her motion — because
an ERISA claimant may not obtaéextra-record discovery merdby claiming a need to confirm
that she was fairly dealt with. “[I]t is well-gktd that the party seeking additional discovery must
do more than merely claim that it is needediédermine whether sheaeived a full and fair
review.” Feltington 2016 WL 1056568, at *9 (quotirtdgamill v. Prudential Ins. Co. of AmNo.
11-CV-1464, 2012 WL 6757211, at *10 (E.D.N.Y. S&&, 2012) (quotation s omitted). Put
differently, plaintifs cannot obtain extra-record discovemth a mere “assddn” that it is
necessary to confirm “fuand fair” treatment.Lane 2006 WL 3292463, at *2.

Yet while Hughes may not be entitled to thetegory of documents under the judicially
created “reasonable chance” standard, she iseshtil some of them under the ERISA “Claims
Procedure” regulation, 29 CH. 8 2560.503-1. Subsection (j)(3)tbe regulation provides that,
when the administrator makes an “adverse bemkfiermination” on amal, the claimant is

entitled to free copies of “all documents, recardd other information rel@nt to” her claim for

Request for Production No. 10: Please produce all claims malsuased or consulted in the
adjudication of Ms. Hughes’ clainw appeals. Please identifgyaresponsive documents or ESI
produced in response to other requests.

Request for Production No. 11: Please produce allocuments or ESI reftting any internal
rules, guidelines or proceduresialhdescribe or dis@s the employability odisability status of
a claimant who suffers from intermittentsgmces from work due to their symptoms.

Interrogatory No. 3: Please describe any incentive, bnar reward programs or systems,
formal or informal, for any empyees involved in the review of Plaintiff's disability claim or
appeal.
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benefits. 29 C.F.R. 8 2560-503.1()(Bubsection (m)(8) defineslevant” documents to include
any document that:

® Was relied upon in making éfbenefit determination;

(i) Was submitted, considered, or generated in the course of making the
benefit determindon, without regard tavhether such document,
record or other information waslied upon in making the benefit
determination;

(i)  Demonstrates compliance with the administrative processes and
safeguards required pursuant{2® C.F.R. § 2560-503.1(b)(5)] in
making the benefit determination; or

(iv)  Inthe case of a. .. plan provididgability benefits, constitutes a
statement of policy or guidance witbspect to the plan concerning

the denied . . . benefit . without regard tavhether such advice or
statement was relied upon in making the benefit determination.

29 C.F.R. 8 2560-503.1(m)(8). Thus, leaving asitiether the discovery les entitle Hughes to
(for example) copies of claimmocedures that Hartfd relied upon in deding her appeal, the
Claims Procedure regulation certainly does.

Hartford objects to produty even those documents thhe regulation requires it to
provide on demand, but its objectidask merit. Hartfordirst points out thathe regulation “does
not address, at all, the scopedidcovery in ERISA claim litigation” (Opp’n to Mot. to Compel,
ECF No. 40, at 24), and thattrsie as far as it goe$Veinberg v. UNUM Life Ins. Co. of Amho.
17-Civ.-8976 (RA) (HBP), 2018 WL 5801056, at *3[8\N.Y. Nov. 6, 2018) (“On its face, the
regulation does not purport to supplant Fed. R. Civ. P. 26(b)(1) actaon brought in a United
States District Court pursuant to” ERISA.). Bl Court is at a loss to understand why a plaintiff
cannot obtain, through a Rule 8dquest, documents that sheuldl have obtained merely by
sending a letter under the regulation. Hartfatso asserted a bummeness objection to
producing these documents (ECF No. 33-2), butitndit brief that objection — and in any event,
it is well-settled that such objections ordinadnnot be sustained withcan affidavit explaining
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the nature and extent of the burdéng, Pegoraro v. Marrerp281 F.R.D. 122, 128-29 (S.D.N.Y.
2012). Hartford also contends that its “intdrol@im procedures are . . . confidential business
documents” (Opp’n to Mot. to Compel, ECF No. 402}, and perhaps theyear but in this case
that would merely be an argument for desiting them “CONFIDENTAL” under the Standing
Protective Order, not for insulating them from discovery entirely. The cases Hartford cites are not
to the contrary. See e.g, Topalian v. Hartford Life Ins. Cp945 F. Supp. 2d 294, 299 n.3
(E.D.N.Y. 2013) (Hartford affiate had produced portions ofaim manual toplaintiff under
Stipulated Protective Order; question wasethler court should quote from the manual in its
published opinion)Howard v. Hartford Life & Acc. Ins. CoNo. 3:10-cv-192-J-34TEM, 2011
WL 2746347, at *1 (M.D. Fla. June 22, 2011) (Hatf produced claim manual to plaintiff,
evidently without compulsion, but gght order that it not be furthéisclosed or disseminated);
Takata v. Hartford Comprehensive Emp. Benefit Sery.288.F.R.D. 617, 620 (E.D. Wash. 2012)
(Hartford affiliate ordered to pduce claims rules, guidelines astdndards; question was whether
plaintiff's counsel could usthem in later cases).

With all of that said, the @lms Procedures regulation doed require production of every
company rule or guideline, howevenrelated to Hughes’s claimWhile Hartford errs when it
says that it need only discloigose rules and guidelines thagre “relied upon in making the

adverse benefit determitian” (Opp’n to Mot. toCompel, ECF No. 40, at 28) Hughes errs when

10 Hartford cites subsection)()(iii) for this proposition, cotending that it “speaks more

directly” to the conpany’s disclosure oblig@ans than subsections)(@) and (m)(8) do. And it
notes that, in contrast to subseans (j)(3) and (m)(8), subsection(g)(iii) is limited to rules and
guidelines that are “relied upon in making the adveletermination.” (Opp’'to Mot. to Compel,
ECF No. 40, at 25.) But the Cauwtisagrees that (j)(6)(iii) ishe relevant subsection. That
subsection merely explains what rules and guidelinest bmureferenced in an appeal denial letter.
Subsection (j)(3) is the one that explains wihatuments must be providléo the claimant upon
request.
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she suggests that she can discaary one of Hartford’s claimgrocedures. Under subsection
(m)(8), a procedure is “relevant’ and, therefore, subject to dizsure — only ifit “[w]as relied
upon in making the benefit detamation,” “[w]as submitted, comdered, or generated in the

course of making the benefit determination,” “[dJemonstrates compliaiticehe adninistrative
processes and safeguards reqlipairsuant to [subsection (b)(5)]. . in making the benefit
determination,” or “constitutes a statement of polic guidance with respect to the plan . . .
concerning the denied . . . benefit.” 29 C.FBBR2560.503-1(m)(8). This certainly something
less than the entire universeabdims policies and procedures.

The Court therefore grants Hughes’s mottoncompel with respect to Requests for
Production Nos. 2, 3, 9, 10 and 11, but only to the exitethey inquire aér documents that are
subject to disclosure under 29 C.F.R. 88 2560.503-1@)0{(8 —(m)(8). To the extent that Requests
for Production Nos. 2, 3, 9, 10 and 11 go beyomrdsitope of subsections (j)(3) and (m)(8), the
motion to compel is denied. It is also deniedh® extent that it seeke compel an answer to
Interrogatory 3.

5. Privilege issues

In 2017, Hartford’s appeals specialist Natyndman had an e-magixchange with one
of the company’s in-house attorneys, Stephaalknson. Hartford claimghat the e-mail is
privileged, and it says that it listed the e-mail on a privilege lddughes ] but it neglected to
serve the log on Hughes then. (ECF No. 33-11, at\hén it served the log in this case, Hughes’s
counsel asked why it had not been producedughes | (Id. at 3-4.) Hartford responded that it
had been an oversightld(at 2.)

This chain of events led to two separate esfit  First, Hughes sought “the privilege log

created during the firsound of litigation . . . imative format with met#ata intact” (Mot. to
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Compel, ECF No. 33, at 17), because she disbelievatbkthwhen it said tat the log was created
in 2017 but inadvertently not served therec&d, Hughes contended that the correspondence is
likely not privileged, and that should be submitted fan cameraprivilege review. Id. at 21-
22.) Although Hartford initially resisted on thesfi issue, after oral gnment it informed the
Court that it has produced the log in nativerfat. Thus, only the second issue remains.

Hughes seeksn camerareview under the “well-known fiduciary exception” to the
attorney-client privilege. 14. at 21.) CitingUnited States v. Jicarilla Apache Natids64 U.S.
162, 165 (2011), she notes that “wteeitrustee obtains legal advioelating to the exercise of
fiduciary duties,” it “camot withhold attorney-client commugations from the beneficiary of the
trust.” (d.) She further notes that “the Second Cirbas adopted the fidiary exception in the
ERISA context.” [d.) (citingIn re Long Island Lighting Cp129 F.3d 268, 271-72 (2d Cir. 1997))
She seeks camerareview to “confirm . . . whether the selof matter of the document relates to
Hartford’s plan administration,” in whiatase she says it should be producéd. at 22.)

Hartford contends thdhe fiduciary exception is itself Bject to an exception. Citing the
Third Circuit case ofWachtel v. Health Net, Inc482 F.3d 225, 234 (3d Cir. 2007), Hartford says
that while the fiduciary exception may apply topayers who act as theiwn administrators, it
“does not apply to an insurer” serving in thdero(Opp’n to Mot. to Compel, ECF No. 40, at 11.)
Hartford observes that the most important factaietermining the applicability of the fiduciary
exception is the “source of funds’agsto pay the lawyer — and because it used its own funds and
not trust funds to pay Attorney Johnson for legal advice, the exception does not apply.) (

Hughes’s position aligns with the current staif the law in the Second Circuit, and
Hartford’s does not. The Second Circuit Courdppeals has held that ABRISA fiduciary must

make available to the beneficiary, upon requasg, @mmunications with aattorney that are

28



intended to assist in the administration of the plan.te Long Island Lighting Cp129 F.3d at
272. This obligation arises outtbfe fiduciarys duty “to provide full ad accurate information to
the plan beneficiaries” garding plan administratiord. at 271, and nothing in the court’s opinion
suggests that the obligation applies only to non-insurer fiduciaRemcipally for this reason,
Hartford’s proposed “exception to the exception” has been rejected by district courts within the
Second CircuitMcFarlane v. First UNUM Life Ins. Cp231 F. Supp. 3d 10, 16 (S.D.N.Y. 2017);
cf. Asuncion v. Metro. Life Ins. Ga193 F. Supp. 2d 716, 718-22 (@) (applying fiduciary
exception to insurer fiduciary). The Court will therefore order Hartford to submit the document
for in camerareview.
C. Hartford’s Motion for Protective Order

As the parties acknowledge, Hughes’s mottoncompel and Haifidrd’s motion for
protective order almost entirely overlafe.d, Pl."'s Memo. in Opp’n to Mot. for Prot. Order, ECF
No. 39, at 1.) Hughes does cldinat the motion for protective ondeiises one unique issue — she
says that Hartford lacked standing to makeld. 4t 2.)

Because the Court has outlined the scope of appropriate discovery in the context of
Hughes’s motion to compel party discovery, it dextino decide the isswé Hartford’s standing
to object to her non-party discoverfven if Hartford has noantding, the Court certainly does.
In cases where the party lacksanding to challenge a subpoeseaved on a non-party, the Court
may nevertheless exercise its inherent authtitimit irrelevant or non-proportional discovery.
SeeFed. R. Civ. P. 26(b)(2)(C) (“On motion or @s own, the court must limit the frequency or
extent of discovery if it deterines that . . . the discovery sought is unreasonably cumulative or
duplicative, or can be ¢dined from some otheosrce that is more convesmit, less burdensome,

or less expensive . . . [or] is outsittee scope permitted by Rule 26(b)(1)5ge also Griggs v.
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Vanguard Group, In¢.No. CIV-17-1187 (SLP), 2019 WL 3058982, at *1 (W.D. Okla. May 7,
2019) (declining to “wade into the brambles toedmine which objectionBlaintiff has standing
to assert” where circumstances merited limitirggdvery). Having alloneHughes the full range
of appropriate discovery througlarty-discovery devices, the Cotolds that her subpoenas are
cumulative and duplicative and seeformation that is moreanveniently obtained from Hartford
than from the non-parties. Hartford’s motion footective order is accordingly granted.
[I. CONCLUSION

For the foregoing reasons, the pl#f's motion to compel is granted in part and denied in
part. Specifically:

A. The Court orders Hartford to comphith Request for Production No. 7.

B. The Court orders Hartford to comply wiRequest for Production No. 12 but only to
the extent that it seeks prodion of (a) drafts of Dr. Slédry’s peer evaluation and (b)
correspondence between ECN or Hartfordtloe one hand, and Dr. Slattery on the
other hand, concerning the cent of the evaluation.

C. The Court orders Hartford to comply wigequests for Produoti Nos. 2, 3, 9, 10 and
11, but only to the dgnt that those requests seek production of documents that are
subject to disclosure under 29 RF88 2560.503-1(j)(3) and —(m)(8).

D. The Court orders Hartford submit the document referesttin its privilege log fom
camerareview.

E. Hartford shall make the productions referencegdaragraphs Ill.A, -B and -C by 5:00
p.m. on Friday, June 5, 2020. If it beliewbat the produced documents qualify for

such treatment, Hartford may dgsate them as “CONFIDENTIAL” or
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“CONFIDENTIAL — ATTORNEY’'S EYES ONLY” pursuant to the Standing
Protective Order. (ECF No. 4.)

F. The document referenced in paragraph Il1.D shall be submitted t@merareview
by 5:00 p.m. on Wednesday, May 27, 2020. fdadltis directedto contact Judge
Farrish’s law clerk at 860-240-3608 taamge the transmittal of the document.

G. The plaintiff's motion to compel is granted tioe extent of the ders in paragraphs
lll.LA — D, and otherwise denied.

H. Hartford’s motion for protective order is granted.

This is not a Recommended Ruling. This Rglis reviewable pursuant to the “clearly
erroneous” statutory abdard of review.See28 U.S.C. § 636(b)(1)(AFed. R. Civ. P. 72(a); D.
Conn. L. Civ. R. 72.2. As such,ig an order of the Court urde reversed amodified by the
District Judge in response to a &y objection under Local Rule 72.2(a).

Dated at Hartford, Connecticthiis 22nd day of May, 2020.

/s/ Thomas O. Farrish

Hon. Thomas O. Farrish
United States Mgistrate Jude
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