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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CONNECTICUT

______________________________________________________ X
DIANE M. BATISTA . 3:19 CV1660(RMS)

V.

COMMISSIONEROF SOCIAL :

SECURITY : DATE: NOVEMBER 16, 2020
______________________________________________________ x

RULING ON THE PLAINTIFF'S MOTIONTO REVERSE ORREMAND AN
ADMINISTRATIVE AGENCY DECISION

This action, filed under § 205(g) of the Social Security Act, 42 U.S.C. 8§ 405(&s see
review of a final decision by the Commissioner of Social Sec(f®#$A"”) denying the plaintiff
Disability Income Benefit¢'DIB”) .

l. ADMINISTRATIVE PROCEEDINGS

Theplaintiff filed anapplicationfor DIB on August 29, 2014¢laiming thashehad been
disabled sinc®ecember 20, 2018ue toarthritis, Type 2 diabetes, anxiety, depression, dizziness
and fatigue.(Doc. No10, Certified Transcript of Administrative Proceedindated January 2,
2020 [“Tr.”] 70; 277-79). The plaintiff’s applications were denied initially and upon
reconsideration (T83, 99, and following a hearing beforAdministrative Law Judgé€A LJ")
JohnAletta, the ALJ filed an unfavorable decision on November 1, 2016. (O-21l). The
Appeals Council denied review on December 30, 2016 (Tr. 122), and the plaintiff coethaan
action in this court. Tr. 127-28;seeNo. 3:17cv369 (RNC)}. On February 9, 2018, the court

issued a judgment of remand (Tr. 129), and on January 10, 2019, the Appeals Council remanded

YIn the interim, the plaintiff filed a subsequent Title |1 application whick granted with an onset date of November
2,2016.(Tr.4).
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the casdo the ALJ for ade novohearing and to issue a new decision for the “period prior to
November 2, 2016.(Tr. 13034).

On July 25, 2019, the ALJ held a second hearing (F6 28 following which he issued a
second unfavorable decision, dated August 21, 2019. ¢20)4 In that decision, the ALJ
acknowledged that the plaintiff’'s subsequent Title Il application wasepi@abut made clear that
“In] o part of this decision disturbs that finding.” (Tr. 4). His decision considerdgthe period
from the alleged onset date of disability, December 20, 2013 through November 1, @016.”

Following thefive-step evaluation process, the ALJ found thatthe plaintiff had notengaged
in substantial gainful activity during the relevant period from her alleged dasebf December
20,2013, through her date lastinsured of December 31,2086, citing 20 C.F.R. § 404571
et seq).

At step two of the sequential analysis, he found that the plaintiff had the fadleexere
impairments through November 1, 2016: fibromyalgia, bilateral carpal tunnel syedr
trochanteric bursitis of the bilateral hips, degenerativedissase (“DDD) of the cervical spine,

a pes planus deformity of the bilateral feet, tendinitis of the bilateral anklegresdive disorder,
and a panic disorder with agorapholgigr. 7-8). He further concluded thab impairment met or
medically equaled a listingTr. 9-10).

Next, he ALJdeterminedhat through November 1, 201the plaintiff had the residual

functional capacity (“RFC”) to perforwork at the medium exertional levekcept shevas

limited to frequent handling and fingering bilateralliirequentreaching with the left upper

2Seenote Isupra.

3 Although the ALJ considered the period of December 20, 2D&cember 31, 2018, as discussed above, nothing
in his decision disturbed the finding of disability frivovember 2, 2016 to the plaintiff's date last insurdd. 4).
Thus, although he refeancelthe period of December 20,2013 to December 31, 2018 in héglepation of step one

of the sequential analysis, his decision agpiialy to the period of December 20, 2013 to November 1, P46.
referencdthe November 1, 2016 date through thmaing steps of the sequential analysis.
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extremity; frequent stooping, crouching, kneeling, and climbing ramps argjatal,occasional
crawling and climbing of ladders, ropes and scaffol@$r. 1011). She could not work at
unprotected heights or operate a motor vehicle; she could peonple, routine tasks, but not
at a strict production rate pace. She caxidaite simple routine instructiorigTr. 11). She could
haveoccasional interaction with the public andworkers,and she retainetthe ability to set
simple, routine work plans and to travefémiliar locations(Tr. 11).

The ALJ determined that, through November 1, 2@i&plaintiff was unable to perform
pastrelevantwork, though she was able to perform otherwork as alaundry labor@6D68?
018), warehouse worker (DOT 922.683%8), and dietary aide (DOT 319.6014).(Tr. 18-19).
Thus the ALJconcludedhat the faintiff was not under a disability from Deceml[2€r, 2013 to
November 1, 201&Tr. 20).

The ALJ’s decision became the final decision of the agency on October 21, 32 (
C.F.R 8 404.984(dyIf no exceptions are filed and the Appeals Council does not assume
jurisdiction of your case, the decision of the administrative law jbégemes the final decision
of the Commissioner after remany.” On October 22, 2019, the plaintifled hercomplaint in
this pending action (Doc. No. 1), and dlovember 22 2019, the parties consented to the
jurisdiction of a United States Magistraleidge. (Doc. No7). This case was transferred
accordingly.

OnMay 1, 2020, thelaintiff filed herMotion forRemand (Doc. Nal4),with a brief in
support (Doc14-1 [“Pl. Mem.”]), and a Statement of Material Facts (Doc. No. 16nAugust
17,2020,hedefendant filegas one pleading, a memorandum in support of a Motion for Entry of
Judgment Under Sentence Four of 42 U.S.40%(g) with Reversal and Remand of the Cause to

the Defendant. (Doc. No. 22The defendant moves for remand of his final decision for further
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administrative proceedings under Sentence Four of 42 U.S.C. § 405(g). On August 242020, t
plaintiff filed a reply brief. (Doc. No. 23).

The sole issue before the Court, thereforehistiver the case shallbe remanded for further
proceedings or remanded solely for the calculation of benefits. (Doc. No.B).at5

For the reasons stated below, the plaintiff’s Motimm Remand (Doc. No. 14) is
GRANTED such that the matter is remandedféirther proceedings consistent with this Ruling.
. DISCUSSION

The decision of an ALJ may be reversed and remanded for further admustrat
proceedings pursuant to the fourth sentence of 42 U.S.C. 8§ 40B{(y).fourth sentence of 42
U.S.C. 8§405(g), kown as ‘Sentence Fouirgives the Courtthe power to enter, upon the pleadings
and transcript of the record, a judgment affirming, modifying or revetbi@glecision of the
Commissioner. 42 U.S.C. 8§ 405(g).

The defendant concedes that remandaganted because the Aedred in his treatment
of the opinion evidence concerning the plaintiff’s mental health; consequently, the REC
assessmentis not supported by substantial evidence in that it “does not dglaqoatet for [the
plaintiff’s] ability to perform sustained work activities as a result of her nhengmirments, and
the decision does not contain adequate ratiodiaissing these limitationgDoc. No. 22 at 3
(citing Cichocki v. Astruge729 F.3d 172, 177 (2d Cir. 2013) (noting that “[rflemand may be
appropriate . . . where an ALJ fails to assess a claimant’s capacity tonpeefevant functions,
despite contradtory evidence of record, or where other inadequacies in the ALJ’'s analysis
frustrates meaningful review”)). The defendant concedesithdétermining the RFC, the ALJ

erred in several respects.
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First, he did not adequately evaluate the opsadrChristopher PentedPsy.D. (Doc. No.
22 at 34).4 Second, he “highlighted certain normal findings without considering abnormal
findings that were consistent with Dr. Penta’s restrictions and withplkatiff’'s] subjective
allegations, and that at leasgaably warranted further restrictions in the RFQd.)( Third, the
ALJ “incorrectly cited to [the plaintiff’s] activities of daily living as examptdsimprovement
and ‘fewer symptoms of her anxiety’ in 201Wwhen the documentary evidendd dot support
that conclusion.(Id. (citing Tr. 17-18)). Lastly,because the ALJ’s “reasons for rejecting Dr.
Penta’s opinions are not supported by the record,” the ALJ erred in asditjle@ngeight to the
opinion of Dr. Shahroz Kidwai “in part becaube doctor appeared to base his opifionthe
opinion of Dr. Pentaand the opinion Dr. Penta esigned with ElizabetdohnsonAPRN. (Id. at
5). In light of the defendant’'s concession ttieseerrors warrant remand, the Court need not
address the plaintiff's arguments regarding the ALJ’s treatment of theopwidence of record.
The defendant argues, however, that despite these errors, remand for theiaalkoiula
benefits is not warranted because the evidence does not demonstrate thaly thessible
conclusionis afinding of total disability thereldyender[ing] any furtheproceedings pointless.”
(Doc. No. 22 at 5 (citinglress v. Barnhart297 F. Supp. 2d 623, 624 (W.D.N.Y. 2004) (quoting
Williams v. Apfel204 F.3d48, 50 (2d Cir. 1999)) He claims thathe ALJ correctly determined
that substantial evidenceddnot sipport a finding that the plaintiff’s mental impairment met
Listing 1204, and the record “does not contain persuasive evidence of disability.” (Doc. No. 22

at 7-9). Converselythe plaintiff asserts that, based on Dr. Kidwai’s opirtioatthe plaintiffmet

*To be clear, Dr. Penta issuleid own opinion on April 21, 2015€€Tr. 581-85) and cesigned an opiniofrom
Elizabeth Johnse®PRN (Tr. 40206).
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Listing12.04(seeTr. 1144)5she would automatically be entitled to a finding of disability. (Doc.
No. 141 at 13). The sole issue forthe Court’s determination, therefore, is the tymearfa order
that isappropriate in this case.

A. REMAND FOR FURTHER PROCEEDINGS IS WARRANTED

“In deciding whether a remand is the proper remétiiyg, Second Circuit hastated that
where the administrative record contains gaps, remand to the Commisionkirther
development of the evidence is appropriaButts v. Barnhart388 F.3d 377, 385 (2d Cir. 2004),
as amended on reh’'g in patt16 F.3d 101 (2d Cir. 200&)itation omited). When a district court
remands solely for the calculation of benefits, the court must find that,pg@céise of the legal
error, the record contains ‘persuasive proof’ of the claimant’s disability amdnand for further
evidentiary proceedings would serve no purposga8anovav. SapCiv. No. 3:19¢cv-0086- TOF,
2020 WL 4731352, at*2 (D. Conn. Aug. 14, 2020) (quolagker v. Harris 626 F.2d 225, 235
(2d. Cir. 1980)). Persuasive proof of disability exists when there is “no apparenolzasisiae”
that additional evidence “might support the Commissioner’s decisiBosa v. Callahgn168
F.3d 72, 83 (2d Cir. 1999).

It is undisputed that the ALJ’s reasons for rejecting Dr. Kidwai's opithiatithe plaintiff
met Listing 12.04re unsupported arvdarrant remand. (Doc. No. 22 at 5). There is additional
evidence in the record, however, that counters Dr. Kidwai's opinion that the plainéntal
impairment met Listing 12.04Lhus, the Court cannot conclude that a remand would serve no
purposeCasanova 2020 WL 4731352 at *2.

To meet the criteria of Listing 12.04, a claimant must establish bothp#ragraph A” and

“paragraph B” criteria, or the existence of the “paragraph C” crit€ea20 C.F.R. Part 404, Subpart

° Dr. Kidwai based his conclusion that the plaintiffs meéimtgpairment met Listing 12.04 on the psychiatric
evaluation by Dr. Pent@lr. 1144).
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P, Appendix 1, § 12.04. lelevant part, “paragraph B” of the listing requires that the eatia mental
impairment results in at least one extreme or two marked limitations in the followoad breas of
functioning: 1) understanding, remembering, or applying information; 2jctteg with others; 3)
concentrating, persisting, or maintaining pace, or 4) adapting or managing I#esm&6€ C.F.R. Part
404, Subpart P, Appendix 1, § 12.04(B). A marked limitation maasgsious limitation in functioning
independently, appropriatelgffectively, and on a sustained basis, an@xtreme limitatiors defined
by aninability to function independently, appropriately, or effectively, and on a sudthiasis.|d.

The ALJ concluded that the plaintiff had mild limitations in the areaurtderstanding,
remembering, or applying information. (Tr. 9). He relied on the pléistifiental status examinations
that did“not reveal findings of memorgeficits [|” or “formal thought disordéd” (Tr. 9,referring to
Tr. 42223, 51314). The plaintiff reported to the consultative examiner, Michele Kryri2kiD., that
“99 percent of the time [she] can remember with thinking a(lbt’512), and Dr. Penta noted that the
plaintiff’s cognitive distortions related to her fear of crime ailihg in vehicles were not suggestive
of clearly paranoid thought process. (Tr. 588yditionally, in light of the plaintiff's reports that she
wasagoraphobic, and that she had a generalized fear of people invading her home, the lsdédonc
that theplaintiff had a moderate limitation in the area of interacting with others, buttbd atso that
she was able to attend her appointments with her providers without any indicaigmifafasmt anxiety
or abnormal behaviors. (Tr-10, referring toTr. 42243, 58185). Dr. Penta, however, opined that
the plaintiff's symptoms “have affected her interactions in @l&tronships[,]” and he rated her as
having a “[r]leduced ability” to interact appropriately with others, ask questangspect or respond
appropriately to others in authority. (Tr. 584)Je explained that her “phobic avoidance of normal
activities . . . have at times left her confined to her bedrooshedeared other areas of the home.”
(Tr. 583).

Next, the ALJ found that the plaintiffdd a moderate limitation in the area of concentrating,

persisting, or maintaining pacé€lr. 10). The ALJ concluded thatwhile the gaintiff had anxiety
7
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induced cognitive distortions, thecord shows that those distortiatisl not rise to the level offarmal
thought disorder(Tr. 10,referring toTr. 58182 (finding “severe anxiety related cognitive [illegible]
that are just short of delusiongl”)The plaintiff reported to Dr. Krynski thahe “[had] occasional poor
concentration with [her] sugar being higkiTr. 512), and APRN Johnson questioned whether the
plaintiff was, in fact, delusional(Tr. 994 (noing “? delusional”) Tr. 997 (naing “these fears border
on delusion and seem to be delusional”), Tr. 1004ir{gdstill having delusional (?)houghts”), see
Tr. 1006(same). The ALJ developed the record by obtaining an opinion fdonKrynski who noted,
after assessing the plaintithat“[b]rief psychological testing did not indicate cognitive impairment.”
(Tr. 514). As the ALJ acknowledgk in his decisionhowever,Dr. Krynksi did not assess the plaintiff's
functional limitations and therefore, her assessment did not shed light on the plaintiff'sy dbilit
perform workrelated activities In the impairment questionnaire completed by Elizabeth Johnson,
APRN on April 11, 2015she noted decreased shtatm memory, impaired concentration, and
decreased cognitive abilities. (Tr. 408)er treatment records reflexd the same. $eeTr. 1010 (mild
impairment in shorterm memory due tanxiety)). Rather than reference these findings, however, the
ALJ rested his conclusion on the plaintiff's ability to perform simple taske aachousehold chores,
watching television, and reandg. (SeeTr. 10; seeTr. 512-13(reporting that “on a typid¢alay she stays
home, completes household chores, naps, reads, watches some TV, and cavitterkasily and
friends”); see alsolr. 99.

Finally, the ALJ concluded thalhe gaintiff had a moderate limitation in adapting or managing
herself (Tr. 10. He noted that thelaintiff had troubletolerating stress and hddlifficulty gaining
the insight necessary to work towards modifying her perceptigis. 10, referring to Tr. 42223
(noting “[a]nxiety[]related cognitive distortions’) 51114 (noting insight appeared “somewhat
limited”), 58189 (noting poor insight, “fair to good hygieng”’ Conversely, however, Dr. Penta and

APRN Johnson found that the plaintiff had no ability to use appropriate coping skills or handle
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frustration and desdbed the plaintiff’'s appearance as “disheveled, no skincare or makeup. She has
very fatigued eyes.”(Tr. 403, 405).

Moreover, the ALJ relied, in part, on the opinions of $tate agency psychologists Drs.
Lindsay Harvey and Robert Sutton whouhd thathe plaintiff's impairments did not satisfy the
paragraph B or paragraph C critefioa Listing 12.04 (Tr. 77, 9293). The State agency reviewers
cited to Dr. Krynski's consultative exam and Dr. Penta’s treatment note$fandea weight to
these tredmg sources. (Tr.75,77,91, 9®Yhile an ALJ “is not precluded from giving significant
weight to the opinion of a state agency consultant” over the opinion of a treatinggmy¥ithus
v. SauJNo. 18CV10923VSBJLC, 2019 WL 6906972, at {86D.N.Y.Dec. 19, 2019) (multiple
citations omitted)the ALJ should weigh such opinions using the same factors used to weigh a
treating source’s opinion, including the consistency of the opinion and the supportdpiribe
in the medical evidenc8ee idThe ALJ did notarticulate his reasons for accepting these opinions
over the opinions of the treating providers, nor did he explain Drs. Harvey and Suttorsioanclu
that the plaintiff did not meet Listing 12.04 when they based their opinion, at leadt iorpBr.
Penta’s treatment notds. light of the errors the ALJ made in lkdensideration othe treating
physicianopinion evidence, the ALJ’s reliance on the opinions of-axamining State agency
sourcegannot constitute substantial evidence teroide those treating source opinions

The record does not contaifipersuasive proof’ of the claimant’'s disability” rendering
pointless‘‘a remand for further evidentiary proceedingS4dsanova2020 WL 4731352, at *2
(quotingParker, 626 F.2d at 235¥ince there was evidence in the record upon which the ALJ
relied in reaching his conclusion that the plaintiff’'s mental impairment did ndtlistieg 12.04.

The ALJ, however,erred in his treatment of Dr. Penta’s and Dr. Kidwai's opinions, both athwhi
address this specific listing criteria. The Akdlied on some of Dr. Penta’'s assessments but ignored
some of the more severe assessmemtsl his reason for rejecting Dr. Kidwai’'s opinion was based on

9
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his erroneous treatment of Dr. Penta’s opiniofsus, althougtthe plaintiff may ultimately prove to

be right on this point, the Court cannot conclude that there is persuasive praloé ghlaintiff's mental
impairment me Listing 12.04. Accordingly, the record precludes the Court from finding that the
plaintiff is presumptively disabled, and therefore, that a remand for tloela@abn of benefits is
appropriate.On remand, the ALJ shall consider whether, when assigning proper weight to both Dr.
Penta’s and Dr. Kidwai’'s opinions, the plaintiff’s mental limitation meets Listx@4 and whether

the plaintiff retains the RFC to perforsastained work activitiegiven her mental limitatias.

B. ADDITIONAL CONSIDERATIONS DO NOT WARRANT REMAND FOR
CALCULATION OF BENEFITS

The plaintiff does not disputéhat the recordlacks persuasive evidence of disabijity
instead, shargues that further proceedings to develop the record are “contraindigdtediship
from the length of time this matter has been pending, the ALJ’s ingirifidecigon, and the
support for [the plaintiff's] claim.” (Doc. No. 23 at3).

The decision to remand falls within the discretion of the district court and whesisexger
that discretion, the court evaluates the “relative hardships that godestrationary selection of
alternative remedies. , and [considers] the hardship to a claimant” that may result from further
delay.Butts, 388 F.3dat 387. The plaintiff’s claim of delay, however, aninsufficient ground,
on its own, tqustify remard solely for the calculation of benefiBush v. Shalala@®4 F.3d 40, 46
(2d Cir. 1996) (holding that “absent a finding that the claimant was actually disdblay alone
is an insufficient basis on which to remand for benefits”).

As discussed abovihe defendant concedes that the Aldecision wasleficientin that
he did not adequately evaluate the opinions of Dr. PanthNurse Johnsoieerred in his
consideration of Dr. Kidwali's opinion, he incorrectly assessed the plaintiffi@tass, andhe

failed to adequately assess the plaintiff's subjective complai§eeDpc. No. 22, at21). These

10
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errors in the ALJ’s decision and the ALJiedtment othe evidencesupporting the plaintiff's
claim most certainly support a remand order, asdiscussed above, the Court cannot conclude
that “further evidentiary proceedings would serve no purpé&seKer, 626 F.2cdat235 (holding
that“[w] hen there are gaps in the administrative record or the ALJ has applied an imprdper lega
standard, the matter should be remanded to the Commissioner for further development of the
evidenc@. A remand servesthe purpose of affording the ALJ the opportunity to apply the proper
legal standard and consider all of the evidence of the record.

The plaintiff’s argument that remand for additional proceedings is not appteogitan
the length of tine this matter has been pending cannot succeed. Six years have passed since the
plaintiff filed her initial claim for benefitgSeeTr. 83(initial application for benefits was filed on
August 29, 2014)). In the interim, however, the plaintiff's subsequent applicati®granted for
the period oNovember 2, 2016 through her date last insured. While several courts have ordered
a remand for the calculation of benefits to address the hardship resulting feomaieaidelays,
the cases upon which the plihreliesinvolved much greater delaySee LaVenture v. Berryhill
6:17-CV-0443(LEK/DJS), 2018 WL 3727355, at *4 (N.D.N.Y. Aug, 6, 2018) (holding that
remand for calculation of benefits was appropriate given that “proceedingsitinued for nearly
a decade” and “no useful purpose would be served by a remand”) (diti€tpin v. Barnhart
299 F. Supp. 2d 309, 33(5.D.N.Y. 2004)noting the “lengthy [ning/ear] delay”)).

Given the circumstances of this casend the delay that the plaintiff has already
experiencedhe Court remands the case to the Commissioner for additional proceedings within a
timetable “so as not to prejudice [the] plaintiff with delay of the administrativeeged’ Lagasse

v. Berryhill, No. 3:16 CV 1184 (WWE)2017 WL 2984319, at *5 (D. Conn. July 12, 2017).

11
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Accordingly, the Court directs that further proceedings before the ALJ be cechplighin 150

days of the remand of this matt8ee id.

VI. CONCLUSION

For the reasonstated below, the plaintif§ Motion to Reverse the Decision of the
Commissioner (Doc. Nol4) is GRANTED such that this matter is remanded for additional
proceedings consistent with this Rulinthe Courtdirects that further proceedings before the ALJ
be completed within 150 days of the remand of this matter.

This is nota recommended ruling. The consent of the parties allows thtratagudge
to direct the entry of a judgment of the district court in accordance with theaFRdédes of Civil
Proedure. Appeals can be made directly to the appropriate United States Court of Appeal
this judgmentSee28 U.S.C. § 636(c)(3); Fed. R. Civ. P. 73(c).

Dated thisLl6thday ofNovember2020 at New Haven, Connecticut.

/s/Robert M. Spector, USMJ
Robert M. Spector
United States Magistrate Judge
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