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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

LEON GREEN and WALDO TEJADA,
individually and on behalf of all others
similarly situated,

Plaintiffs,
No. 3:19¢v-01896 (JAM)
V.

XPO LAST MILE, INC.,
Defendant

ORDER DENYING MOTION TO COMPEL ARBITRATION

Arbitration is a creature of contract law. “Because arbitration is based otractoal
relationship, a party who has not consented cannot be forced to arbitrate a digghubé Educ.
of the Town of New Milford v. New Milford Edutssn, 331 Conn. 524, 541 (2019).

This case involves important questiarisarbitration contract lawarisingin the context of
a class actiofawsuit by two delivery drivers—Leon Green and Waldo Tejadgainst XPO
Last Mile, Inc., a company that specializes in merchandise deliveries. Gre&ajadd claim
that XPO failed to treat them as employees for purposes of Connecticut'samage |

XPO now moves to compel arbitration. It does so on the basis of arbitration claases tha
are set forth within certain delivery service contracts entered into betweé2anthmited
liability companies owned bgreen and Tejad#@ccording to XPO, these arbitration clauses are
personallybinding on Green and Tejada so that they must arbitrate their personal claims against
XPO.

| do not agree. In light of well-established principles of corporate and agency law, |
conclude that Green and Tejada are not parties to the agreements that they sigiedvint
their capacity as agents of limited liability companies. | furtheclcmie that Green and Tejada

are not otherwise estopped from declining to arbitrate their claims with XPOrdiugly, | will
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deny XPQO’s motion to compel arbitration.
BACKGROUND

XPQis anational logistics company that serves as a kind of delinglgle-man for
merchandiseompanies like Lowe’s, Ikea, and Amaz@s. a thirdparty logistics provider and
freight forwarder, ti contracts witlthe big box storefor thedelivery of goods, then in turn
contracts wittmotor carriergo shipthegoods to e customersho have ordered them

Green and Tejadied this class action complaint arising from their work as delivery
driversfor XPOin Connecticug They allege that, notwithstanding XPO'’s effort to categorize
them as independent contractors, XPO exercises such a high degree of oversight and control ove
their dailywork activities that theghould be deemesmployeesvith full entittementto the
bendits that employees enjoy under Connecticut’s statutory wage paymedidauarticular,
they allege that XPO dedgctertain expenses from the compensation it pays drieeysfor
insurance and uniformsyhile alsocompeling its drivers to assume kain expenses(g, for
vehicle maintenance and fuel costgnd that XPO as theamployer shouldssumehese costs
rather tharimposingthem on itemployee$.

Count One of the complaint alleges that XPO made unlawful wage deductions in
violation of Conn. Gen. Stat. § 31-79€ount Two alleges a common law claim for unjust

enrichment The complaint seeks injunctive relief and damages.

1 SeeDoc. #1 at 3 (1 14); Doc. #1®@at 1 (11 B); see also Hayes v. XOP Last Mile, |2017 WL 4900387, at *2
(W.D. Mich. 2017) (describing functions of XPO Last Mile, Inc. to providet‘thase” logistics for delivery services
in more than 800 cities in the United States and working with more than 5,000 contiacs cationwidg.

2Doc. #1 at 12 (11 23).

31d. at 36 (11 1524).

“1d. at 67 (11 2526).

°|d. at 8 (11 35).

5 1bid. (T 36).

71d. at 9.
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XPO has moved to compel arbitration. It relies on arbitration clauses that éoels in
theterms ofcertainDelivery Service Agreements that it entered into in connection with the
delivery services furnished by Green and Tejada.

The record includethree such Delivery Service Agreements. The first is between XPO
and an entity named “Lg Familyic,” and this agreemems signed by a representative of XPO
and by Green as “Business Owner” for “Lg Family L¥cThe second and third agreements are
between XPO and entities named “TEJADA EXPRESS LLC” and “Tejada Expueksy
LLC,” and they are signed by representatives of XPO and by Tejada as “Business fowner”
both “TEJADA EXPRESS LLC” and “Tejada Express trucking LL'GAtcording to XPO, it
has paid more than $3 million to these tHnedted liability companiesl(L Cs) for delivery
services prformed by at least 15 drivers and helpérs.

Except for the names of each LLC, the terms of the Delivery Services Agreemmeats h
identicalterms The agreements specify the responsibilities of each party, while usingderms
implicitly and explicitlydisavowthe existence of any employe@mployee relationshipetween

XPO and the LLCs or the employees of the LI!*EShe agreements also disclaim the existence

8Doc. #194 at 216.

°1d. at 1832, 3448.

0Doc. #192 at 12 (11 57). Tejadaand Green have filed declaraticstating that they earn modest income from
their work as delivery drivers. Docs. #26#263.

1 See, e.gDoc. #194 at 3 (stating in part the objeaisof the agreement to achieve “delivery and installation
services whichmeetthe service levs of XPO Last Mile’s customers” and that “[the manner and means of
obtaining such results are entirely within the discretion of Contract Cariigkgt 4 (Section 3.1: “Quract Carrier
acknowledges that it maintains discretion and control to accomplish its obligatidesthis Agreement.”)d. at 5
(Section 4.1: “It is expressly intended by the Parties hereto, and Contraet Gargby specifically warrants,
represers and agrees, that Contract Carrier and XPO Last Mile are independent emitigstheir own

established businesses,” and that “XPO Last Mile and Contract Carrier inénlishAgreement is strictly between
two independent entities and does not create an employer/employee relationahipdarpose.”)id. at 7 (Section
5: stating in part that that the LLC “retains complete and exclasieetion andccontrol over its employees and all
those working for it in any capacity” and that “such personli shibe considered employees of XPO Last Mile”).
These citations are to XPQO'’s agreement with Lg Family Lic; because all the Agrearetite same, | do not cite
corresponding provisions of the other two agreements.
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of any agency relationship between the parfies.

Referring to each of the LLCs generically d€antract Carrier,” each of the
Agreemend states that it is “binding upon the Parties and their respective succeskassigns,
but Contract Carrier’s obligations under this Agreement are not assignatdeititie prior
written consent of XPO Last Mi.”*3 Apart from any successors or assignees, the Agreements
do not purport to be binding on any third party including on any owner, agent, or employee of
any of the contracting parties.

Each Agreement alsacludes arbitration clause$hese clauses state in relevant part that
“[t]he parties agree that any demand, assertioolaimor cause of action for money, property,
enforcement of a right, or equitable relief, including but not limited to allegations of
misclassification or wage and hour violations ... arising out of or relating to the Agreement
the breach thereof, shall bettled by arbitratiomadministered by the American Arbitration
Association (‘AAA’) under its Commercial Arbitration Rad? 14

DISCUSSION

XPO has moved to compel arbitration. When deciding a motion to compel arbitration,
courts apply a “standard similar to that applicable for a motion for summary judgiN&usia
v. Amazon.com, Inc834 F.3d 220, 229 (2d Cir. 2016). Courts must “constleelevant,
admissible evidence submitted by the parties and contained in pleadings, . .. together with . . .

affidavits,” and must “draw all reasonable inferences in favor of themmring party.”Ibid.

21d. at 15 (Section 23).

B1d. at 16 (Section 27).

141d. at 13 (Section 21.1Yhe arbitration clauses in the Agreements go on to impose additional limitatibasetha
the subject of much of the parties’ briefing but that it is unnecessary for merésaddlight of my ruling here that
plaintiffs are not parties to the Agreements or bound by them under any principteges.
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Because XPO claims that plaintiffs as tranggtoon workers are required to engage in
arbitration, the parties agree that any arbitration requirement is governed@ynihecticut
Arbitration Act rather thaby the Federal Arbitration Ac6eeNew Prime Inc., v. Oliveiral39
S. Ct. 532, 536 (2019) (discussing scope of transportation worker exemption under the Federal
Arbitration Act); Waithaka v. Amazon.com, In866 F.3d 10, 16-26 (1st Cir. 2020) (applying
federaltransportation worker exemption to arbitration involving “last mile” delivery wske

The Connecticut Arbitration Act provides in relevant part:

An agreement in any written contract ... to settle by arbitration any controversyftirerea
arising out of such contract, or out of the failure or refusal to perform the whole or any
part thereof...or an agreement in writing between two or more persons to submit to
arbitration any controversy isting between them at the time of the agreement to submit
... shall be valid, irrevocable and enforceable, except when there exists suffaziee at
law or in equity for the avoidance of written contracts generally.

Conn. Gen. Stat. Ann. § 52-408.

A motion to compel arbitration requires a court to consider at the outset whether the
parties have actually agreed to arbdr&ee, e.g Starke v. SquareTrade, In@®13 F.3d 279, 288
(2d Cir. 2019)Because arbitration is a creature of contract, | mussider whetheras a
matter of Connecticut contract lasthe partieso this lawsuithaveagreed to arbitratiorstill,
because arbitration issues present themselves in similar contexts under betletiaé F
Arbitration Act and the Connecticut Arbitration Act, a court that seeks to discecortbaurs of
Connecticut law in the arbitration context should do so while cognizant that Connecticut courts
in turn often look to federal decisions for guidaréee e.g, Nussbaum v. Kingsly Timbers,
Ltd., 271 Conn. 65, 73 n.6 (2004) (comparing Connecticut Arbitration Act to Federal Arbitration
Act and stating that[f] n construing a Connecticut statute that is similar to federal law, we are

guided by federal case I&w
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As an initial matter, XPO argues that inigt for mebut for an arbitrator to decide if the
parties agreed to arbitration, because the Delivery Service Agreements gxgesshte to the
arbitrator ‘exclusive authority to resolve any dispute relating to the formatiotifeo&rbitration
agreement? | do not agreeAs the Connecticut Supreme Court has made cleacause an
arbitrator’s jurisdiction is rooted in the agreement of the parties . . . a partyowtests the
making of a contract containing an arbitration provision cannot be compelled to arbitrate the
threshold issue of thexistenceof an agreement to arbitrate. Only a court can make that
decision."Nussbaum271 Connat 72-73.

XPQO'’s contraryargumenterrantlyrelies on precedent involving delegation to an
arbitrator ofarbitrability (i.e., whether an arbitration agreemématthe parties havieormed
extends ta particular claimrather tharformation(i.e., whether there was any agreement at all
among the parties to arbitrate). But the Second Circuit has explainedhiteaparties may
“agree to arbitrate . .whether the arbitration clause applies to a particular dispute, or whether it
is enforceable, parties may not delegate to the arbitrator the fundamentairgatsthether
they formed the agreemetotarbitrate in the first placeDoctor's Assocs., Inc. v. Alemayehu
934 F.3d 245, 251 (2d Cir. 2019).

This is becausé[a]n agreement that has not been properly formed is not merely an
unenforceable contract; it is not a contract gt ald “[t]o take the question of contract
formation away from the courts would essentially force parties into drbitrahen the parties
dispute whether they ever consented to arbitrate anything in the first’ pladeXPO’s

argument to the contrary is hard to understand in light of the fadt tisby way of footnote

% Doc. #194 at 1314 (Section 21.5 of the Delivery Service Agreement stating in part that “theasrhiand not
any federal, state, or local court, shaléaxclusive authority to resolve any dispute relating to the formation,
enforceability applicability, or interpretation of this Arbitration Agreement, including withamitation any claim
that this Arbitration Agreement is void or voidable”).
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a decisiorfrom the Seventh Circufbr the same proposition that “questions about contract
formation,i.e., the existence of an arbitration agreement, are for courts not arbitratocsde’de
Doc. #30 at 4 n.4 (citindaniga v. Questar Capital Corp615 F.3d 735 (7th Cir. 2010)).

In any event, the predicate issue of contract formation goes not only to whether a contract
to arbitrate has been formatiallbut also to the identity of the fis to that agreement. In
other words, Whether an entity is a party to the arbitration agreement also is included within the
broader issue of whether the parties agreed to arbit@ath/Enron Cogeneration Ltd. P'ship,
Inc. v. Smith Cogeneration Int'l, InA98 F.3d 88, 95 (2d Cir. 1999).

Therefore, it is fome—and not an arbitratorte decide if Green and Tejada are parties
to an arbitration agreement with XPO. | conclude taemnot. Each of the Delivery Service
Agreements identifies oplan LLC and XPO as “th®arties” to the Agreement® Each
Agreemenstates that it “is binding upon the Parties and their respective successorsigms’as
without suggestion that it is binding on any other person or érthjore to the pointeach of
the arbitration clausesithin the Agreemerst purports to bind only the parties to any agreement
to arbitrate![tlhe partiesagree that any demand . . . arising out of or relating to gneefnent .
.. shall be settled by arbitration,” and further stating ‘titég Arbitration Agreement applies to
any existing or future dispute brought&iyher Contract Carrieor XPO Last Mile arising out of

or related to the Agreement®”

% See, @., Doc. #194 at 3 (referring in the first paragraph of the Agreement to Lg Family Lizea®ontract
Carrier” and stating that “XPO Last Mile and Contract Carrier shall be collectiefdyred to as the ‘Parties™).
71d. at 16 (Section 27).

81d. at 13 (Section 21.1) (emphasis added). The fact that the same arbitaigsgbes on to provide for
arbitration of “misclassification or wage and hour violations” does not sigmifyimdividual norparty drivers are
partiesto the Agreement because it is perfectly plausible that such misclassificapiatedig/ould arise in the
context of an effort by the LLCs to impleadtorseek to spread liability to XPO for the misclassification claims of
theLLCs workers against theLCs.
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To be surethe names of Green and Tejada appeaigasatories to the Agreements, but
thar signatures appean a representative capacigs putative busines®wner” of each LLC)
not in their personal and individuedpacity. Under Connecticut law, “[nited liability
company is an entity distinct from its member or memb@&usnn. Gen. Stat. § 34-243g(ake
also Gould v. City of Stamfar831 Conn. 289, 309 (2019) (“business entities organized as
limited liability companies are entirely distinct from their members”).

It is hornbook law that the fact that a corporate ownagentmay sign a contract on a
company’s behalf does not mean—without motkat-theowner oragentis personallya party
to the contract. “dless otherwise agreed, a person imguor purporting to make a contract with
another as agent for a disclosed principal does not become a party to the c&ittact.”
Taubman Assocs. v. Comirof Revenue Sery236 Conn. 613, 619 (1996) (quoting
Restatement (Second) of Agency § 820

Likewise,“an agent will not be personally bound unless there is clear and explicit
evidence of the agéantintention to substitute his personal liability for, or to, that of his
principal” Joseph Gen. Contracting, Inc. v. Cou8d7 Conn. 565, 582 (201%ee also
Restatement (Third) of Agen8y6.01 (“When an agent acting with actual or apparent authority
makes a contract on behalf of a disclosed principal, (1) the principal and the thirdrpart
parties to the contract; and (2) the agent is not a party to the contract unlessitizaadgleird
party agree otherwisg.”

In light of thesebasicprinciples, the Fifth Circuit has concluded that a corporate officer’s
signature on behalf of his company with another company did not bind the officer tatarbitr
any personal claims against the other company despite the fact that the comireed tbe

corporate partiethemselves to arbitrate any claims arising under or related to the work to be
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performed under the contra&eeCovington v. Aban Offshore Lt&50 F.3d 556, 557-62 (5th
Cir. 2011) (applying Texas law)o similar effect, other federal appeals courts have
acknowledged thafi] t is common ground thafs]igning an arbitration agreement as agent for a
disclosed principal is n@ufficient to bind the agent to arbitrate claims against him persdhally.
McCarthy v. Azurg22 F.3d 351, 361 (1st Cir. 1994) (quotigk v. Carlson 856 F.2d 44, 46
(8th Cir. 1988); see alsdJsina Costa Pinto S.A. Acucar E Alcool v. Louis Dreyfus Sugar Co
Inc., 933 F. Supp. 1170, 1178 (S.D.N.Y. 1996) (“signing an arbitration agreement as an agent for
a disclosed principal is not sufficient to render the agent a party to the arbittatise’)c This
reasoningequires me to reject any argument tiateen and Tejada apersonally‘parties” to
the arbitration agreemetit.

Unable to show that Green or Tejada were themselves parties to the AgretRénts
argueghat Green and Tejada arenetheless bound &wbitrateunder the Agreementshe
Second Circuit has recognizefive theories for binding nonsignatories [nparties]to
arbitration agreements: 1) incorporation by reference; 2) assumption; 3) agengly; 4) ve

piercing/alter ego; and 5) estoppelfiomson-CSF, S.A. v. Am. Arbitration As$# F.3d 773,

19 My prior ruling in Andreoli v. Comcast Cable Comms Mgmt., LLG2020 WL 1242919 (D. Conn. 202@ not

to the contraryln Andreoli | concluded under applicable principles of lllinois law that a chief executiveeptifca
company consented to arbitration of her claims by reason of having signed an agreédmenbiporate capacity
which stated that for purposes of the agreement to arbitrate, “the pastiesbbund by the arbitration clause
included “the parties’ respective subsidiari$ijiates,agents employeespredecessors in interest, successors and
assigns.ld. at *2 (emphasis added)hus, the president knew that she was agreeing to personally bind herself when
she signed the contraata representative capacityere, by cotrast, none of the Agreements at issue purport to
bind any owner, employee, or agent of the LLCs to arbitration for personal capaicity. @he Agreements do not
do so despite having a separate provision in each Agreemesgbtitamplates anchakes expass reference to LLC
employees. Doc. #18at 7 (Section 5: stating in part that that the LLC “retains complete and exctasitrol over
its employees and all those working for it in any capacity” and that “such persons shallcooisidered employees
of XPO Last Mile”} cf. Gould 331 Conn. at 3620 (discussing how even a member of a simgégnber LLC may

be subject to treatment as an employee of the LLC for workers compensation purposes)
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776 (2d Cir. 1995)see alsdMerrill Lynch Inv. Managers v. Optibase, Lt@37 F.3d 125, 129
(2d Cir. 2003 (samg; Henry v. Imbruce178 Conn. App. 820, 841 (2017) (sarffe).

Although XPO makes no argument at all about the first four of these theories and
therefore has forfeit any argument for themwill briefly explain why none of thedest four
theories pply here As to the first theory (incorporation), the Second Circuit intdrtiat[a]
nonsignatory [non-party] may compel arbitration against a party to an arbitration agreeme
when that party has entered into a separate contractual relationship with the nonsighiah
incorporates the existing arbitration clatisehomson-CSF64 F.3dat 777. XPO does not show
that Green or Tejada entered into some other contract that was incorporated bghany of
Agreements at issue here.

As to the second theory (assumptidhg Second Circuit instructs tH§ifn the absence
of a signature, a party may be bound by an arbitration clause if its subsequent conduct indicates
that it is assuming the obligation to arbitratéid. XPO does not shoany such affirmative
assumption of arbitration obligations by Green or Tejada.

As to the thid theory (agency), the Second Circuit instructs ‘ittaditional principles
of agency law may bind a nonsignatory [nuarty]to an arbitration agreemehtbid. But here,
as | have explained above, traditional agency principles preclude holding Gde€gjada to be
parties on the basis of their signatures in a corporate representadiyent capacitgn behalf of
the LLCs Nor is there any argument or evidence that the LLCs were themselves agents of Green

and Tejada for purposes of binding them personally to any agreement to arbitrate.

20 Decisions such aBhomsorCSFand othersftenuse the term “signatories” and “nsignatorieso distinguish
between “parties” and “neparties” to an arbitration agreement. As | have discussed above, Green andveeg@da
“non-parties” to any arbitration agreement notwithstanding that they wdmeitedly “signatories” to the
agreements in a corporate agent capacity.

10
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As to the fourth theory (veil piercing and alter ego), the Second Circuit instructg]that
some instanceshe corporate relationship between a parent and its subsidiary are sugficientl
close as to justify piercgnthe corporate veil and holding one corporation legally accountable for
the actions of the othérlbid. But here, although the record is sparse concerningdha fides
of each LLC there has been no fagpecific showing of any abuse of the corporate form by
Green and Tejada

That leaves théfth and final theory—estoppel—the only theory which XPO actually
arguesDoc. #30 at 9-10. By way of background, the case law recognizes two types of estoppel
in the arbitration non-party contexiere called “alternative estoppdBr “alternate estoppel”)
and another called “direct benefits estoppel.” Both have been applied in the contexiatiraya
whether one person or entity should be required to arbitrate with another person or entity
notwithstanding the lack of an arbitration agreement between Seeme.gMAG Portfolio
Consult, GMBH v. Merlin Biomed Grp. LL.@68 F.3d 58, 61-62 (2d Cir. 2001) (discussing
both). Although XPQO'’s briefing indiscriminately lumps these two types of estoppel together
there are vital distinctions between them as | will discuss below.

Alternative estoppel allows f@non-party to an arbitration agreemeatinvoke
arbitration under certain circumstancesiagt a party who has otherwise agreed to arbitrate a
dispute with a third partylhe Second Circuit haplainedthatif one party X) agrees to
arbitrate with another party)( thenx may be found to havienpliedly consented to arbitrate
with anonpaty (y*) to the arbitration agreement provided that two pre-conditions are true: (1)
that“the relationships among the parties developed in a manner that made it unéair ¢taim
that its agreement to arbitrate ran only&nd not toy/*” and (2) that“the subject matter of the

dispute was intertwined with the contract providing for arbitrati®okol Holdings, Inc. v. BMB

11
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Munai, Inc, 542 F.3d 354, 361 (2d Cir. 2008). Thus, for example, an employebasbigned
an arbitration agreement Wwiheremployer may be required #obitrateherdiscrimination
claimsagainst not only her employer but also a non-parthe arbitration agreemewho
worked closely with her employer and was functionally her co-empl8&geRagone v. Atlantic
Video atthe Manhattan @nter, 595 F.3d 115, 126-27 (2d Cir. 2010).

It should be readily evident that alternative estoppel does not fit the fact3 herfacts
here do not involve the attempt ohanparty to an arbitration agreement to con® into
arbitration a person or entity who is party to an arbitration agreement with a thyd(aite the
reverse, the facts here involvgarty (XPO) to an arbitration agreement who seeks to conscript
into arbitration persons (Green and Tejadapwve not personally agreed with anyone to
arbitrate their claims. As the Second Circuit pointed odthiomson-CSRhis “inverse”
situation is an “important” distinction from the usual context for alternatitoppsl, because
“[a]rbitration is strictly a matter of contract the parties have not agreed to arbitrate, the courts
have no authority to mandate that they do so.” 64 F.3d at 779. For this reason, the Second Circuit
in ThomsonESFdeclined to apply alternative estoppel theory to bind a company that had never
agreed to arbitrate with anyone in the first pl&eebid.

The same reasoning requires me to reject XPQO'’s alternative estoppel argeraent h
Because noiparties like Green and Tejada hdwedefinition not agreed tanyarbitraton at all,
it is far lesglausible by means of any estoppel thetorinfer treir consent to arbitration than to
infer—in the usual alternative estoppel scenafibe consent of partyto arbitrate with non
partyy! if partyx has already consented tdoitirate on the same subject matter with related party
y. As Judge Hiller of the Connecticut Superior Court has aptly naliednative estoppel “only

applies when a nonsignatory who is closely related to a signatory to an agreement with an

12
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arbitration claise wants to compel a signatory to that same agreement to arbitrate,” but “[t]his
theory cannot be used in reverse by a signatory to an agreement to compel a nonsignatory to
arbitrate, no matter how closely affiliated the nonsignatory might be with thatsrg.” Kuryla
v. Coady 2013 WL 1494223, at *11 (Conn. Super. Ct. 2013).

Sofar as | can tell, the Connecticut Supreme Court has yet to pass upon the validity of
alternative estoppel in the arbitration context. But because | concludeténab@e esippel
does not apply to the facts in this case and because Green andhibsjad@arguedhat
alternative estoppel isvalid under Connecticut law, | have no need now to consider the validity
of the doctrine as a matter of state contract B@e, e.g., Santich v. VCG Holding Co#pt3
P.3d 62, 64-66 (Colo. 2019) (rejecting arbitrategecific alternative estoppel rule to the extent
it departs from traditional elements of equitable estoppel under Coloradd\aavioli 2020
WL 1242919, at *3% (same for lllinois law) (citindgervin v. NokialInc., 349 Ill. App. 3d 508,
514-16 (2004)).

That brings me to the second type of estoppbieet benefits estoppelwhich allows
for a partyto an arbitration agreement to invoke arbitration againstngparty to theagreement
if the non-party has directly benefited from the terms of the agreement in a matmenitoh
make it unfair for the non-party to be able to enjoy the fruits of the agreement withiong sha
its obligation to engage in arbitration of disputes. As the Connecticut Supremeé&ou
explained, “[o]ne enjoying rights is estopped from repudiating dependent obligations which he
has assumed; parties cannot accept benefits under a contract fairly made and at theesame t
guestion its validity. SeeSchwarzschild v. Martinl91 Conn. 316, 321-22 (1983he notion
supporting direct benefits estoppel is that a party “knowingly exploiting an agreement with

an arbitration clause can be estopped from avoiding arbitration despite having never signed the

13
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agreement’ Trina Solar US, Inc. v. Jasmin Solar Pty | 84 F.3d 567, 572 (2d Cir. 2020)
(quotingMAG Portfolig 268 F.3cat61).

It should be readily evident that the facts here are far more susceptible to aararfpum
direct benefits estoppel than for alternative estoppelfadis fall into the same categories that
are applicable to direct benafiestoppel-a party (XPO) to an arbitration agreement seeks to
conscript into arbitration noparties (Green and Tejada)the arbitration agreements on the
theory that it is unfair not to require the nparties to arbitrate because they have derived
benefits from the contractual agreensent

But as Judge Hall has observed, “the doctrine of direct benefit estoppel is a oaefow
and its “purpose is to prevent a nonsignatory from cheiaking the terms that it likes and
ignoring other provisions that don’t benefit it or that it would prefer not to be governed by (such
as an arbitration clause)Joctor's Assocs. Inc. v. Edison Subs, |LRQ14 WL 2928, at *3 (D.
Conn. 2014)internal quotations omittedJ.hus, direct benefits estoppel does not apply merely
because a neparty has derived some type of benefit from the parties’ business dealings in
general Instead, dr direct benefits estoppel to agpt[tlhe benefits must be direetwhich is to
say, flowing directly from the agreement,” as distinct from “indirect wheradnsignatory
exploits the contractual relation of parties to an agreement, but does not expldiefai t
assume) the agreemetsielf.” MAG Portfolig 268 F.3d at 61.

The record here does not showigect benefit to Green or Tejadwing from the terms
of theDelivery Service Agreementeemselvesas distinct from thendirect benefits they
received from thie general business dealings with XPE2e Trina Solar954 F.3d at 572-73
(declining to applydirect benefis estoppel because, although the non-party “surely benefited

from the contractual relationship” between the parties, the evidikthemt show that the non-

14
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party “ever invoked the Contract to demand delivery” of the goods in questicthari@ontract
itself does not provide [the ngrarty] any direct benefit})Thomson-CSF64 F.3d at 778-79
(corporate parent owner of subsidiary not direct beneficiary of subsidiary’s domittasupplier
despite other general benefits derived by owner parent from parties’ busin@sgsjleal

The First Circuit has rejected a direct benefits estoppel argument on facts wirthiar
caseSee Ouadani v. TF Final Mile LL@76 F.3d 31 (1st Cir. 2017). The plaintiff@Quadani
was a delivery driver for Dynamex, a final-mile delivery comparugh like XPO, and the
plaintiff was instructed by Dynamex that he must associate himself with agothpany
known as SBS (owned and operated by another driver) which had entered into an independent
contractor agreement witbynamex When the plaintiff driver later filed suit against Dynamex
claiming—like Green and Tejadathat he had been wrongly classified as an independent
contractor ather than an employee, Dynamex moved to compel arbitration on the basis of an
arbitration clause in its independent contractor agreement with SBS. Although Dyayued
that the plaintiff driver “knowingly sought and obtained benefits from the Agredmeeatise he
performed the ‘Contracted Services’ pursuant to the Agreement for compahsaii that “the
Agreement would be ‘useless’ without drivers like Ouadani to perform the contednhplate
services,” the First Circuit found these arguments to be “unagire because the benefits of the
arbitration clause of the Agreement accrue to the contracting signat@ieggamex and SBS—
not to Ouadani.ld. at 38.

To be sure, the facts fDuadaniare somewhalistinguishabldrom the facts here
because there was no evidence that Ouadani was even aware of the existence of the agreement
between Dynamex and SBS with the arbitration clause. Here, by contrast, the fadisathow

Green and Tejada were awarfehe relevant agreements between the LLCs and XPO. But, as
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discussed above, their knowledge of the agreements was acquired solely in a corporate
representative capacity, and there is nothing in the record before me to show that theajlpers
obtained any direct benefit from the agreements themselves as distinthdérondirect benefits
they received as a resulttbieir general business dealings as delivery drivers for XPO.

As XPO's evidence reflects, XPO paid more than $3 million over the years to the three
LLCs owned by Green and Tejaddut XPQO'’s evidence atsreflects that numerous drivers and
helpers were associated with these LL&wTejadaand Green both attest to modest earnings
from their delivery service work for XP@nd there is no evidence of direct benefits paid under
the Delivery Service Agreemento Green andiejadapersonally as distinct from payments
made under the Agreements’ terms to the LLCs and that may have indirectly flowegbig Gr
Tejada and other employees or agents of the LLCs.

Indeed notwithstanding the general benefiatlisreen and Tejada may halerived
from working for XPO, the very theory tfeir complaintin this actionis thatXPO wrongfully
treatedthem as independent contractors rather than employees. To the extent that the
Agreementsn turn serve as legal window dressiing XPO toperpetrate thisiscategoriation
of Green and Tejadas independent contractors rather tasemployeeghen the record
suggests that the Agreements not dalled to directly benefit Green and Tejada acitually
deprivedthem of benefits by means afntracttermsthat werecalculated to nullify any rights of
Green and Tejada to be treated as employees rather than independent contractors.

In short, | conalde that Green and Tejada are not parties to the Agreements and hence to
the arbitration clauses in the Agreements. | further conclude that Green add &g not

equitably estopped-either by alternative estoppel or direct benefits estepfrein declinirg to
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arbitrate their personal claims of liability against XPO. Accordingly, | willyd€¢RO’s motion
to compel arbitration.
CONCLUSION
For the reasons set forth above, XPO’s motion to compel arbitration (Doc. #19) is
DENIED. It is so ordered.
Dated at NewHaven this30th day of November 2020.
[setfrey Alker Meyer

Jeffrey Alker Meyer
United States District Judge
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