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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

LEONARD MANCINONE, No. 3:20€v-00082 (KAD)
KATHLEEN MANCINONE,

Plaintiffs,

V.
ALLSTATE INSURANCE COMPANY, September 242020

KENNETH WARNER & SONS, INC,,

Defendants.
MEMORANDUM OF DECISION
RE: PLAINTIFFS * MOTION TO REMAND (ECF NO. 20)
Kari A. Dooley, United States District Judge:

Pending before the Court is Plaintiffmotion to remand this action to the Connecticut
Superior Court (ECF No. 20) and the motion of Defendant Kenneth Warner & Sons, Inc.
(“Warner”) to dismissPlaintiffs’ claims against it pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6).
(ECF No. 21.)ThePlaintiffs, Leonard Mancinone and Kathleen Mancindited their complaint
dated December 16, 2019 agam&irner and Defendatistate Insurance Company (“Allstate”)
in the Superior Court, asserting claims in connection with the alleged collapseraftisss in
their home,which Allstate timely removed to this Coutt. (Notice of RemovalECF No. 1.)

Allstate asserts that jurisdiction is proper on the basis of diversity pursu2dtu.S.C. § 1332.

L As explained in Allstate’s Notice of Removal, this is the second atttatPlaintiffs brought against Allstate and
Warner in connection with the alleged damages to their home caused by the collapd®of thesses. The first
casewas also filed irthe Superior Court and timely removed to this CouBteNotice of RemovalMancinone et al
v. Allstate Insurance Company et Bllo. 3:19¢cv-01394KAD (ECF No. 1) (D. Conn. Sept. 6, 2019). After Plaintiffs
moved to remand and Warner moved to dismiss in that action, Plaintiffs voluntarilysghsitthe case without
prejudice in oder to plead a products liability claim against Warner in place of the negdideeory on which their
original claim against Warner was basetkeNotice of Voluntary DismissaMancinone et al v. Allstate Insurance
Company et alNo. 3:19¢cv-01394KAD (ECF No. 35) (D. Conn. Nov. 27, 2019).
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Plaintiffs are domiciled in Connecticut and Allstate is an lllinmsporationwith its principal
place of business in lllinois.Id. T 9; Stip. of PlIs.’ Citizenship, ECF No. 12.) While Warnisra
Connecticut corporation whose presence would normally destroy diversity jurisdittog of
Removalf 10)? Allstate assertghat this Court should disregavdlarner’scitizenship under the
doctrine of fraudulent joinddyecauséhere is no possibility that Plaintiffs catate a viable claim
against Warner Allstate alternatively argues that Plaintiffs’ claims against Allstate and Warner
do not arise out of the same transactionccurrence and are thus improperly joined, warranting
severance and remand of only those claims asserted against Warnen RA&meved to dismiss
on the basis oPlaintiffs’ purportedfailure to state a viable claimvhile Plaintiffs argue that
Warnefts motionturns on factual questions that are improper for resolution at thisastdghat
this action should proceed in the Superior Court. For the reasons that RIkaiffs’ motion to
remand is GRANTEDnN part and DENIED in padnd Warner's motion to dismiss is DENIED as
moot.
Allegations

This action arisesut of the alleged collapse of a portiontleé Plaintiffs’home located at
15 Old New England Road in Wolcott, Connecticut. Plaintiffs allege that Warner aiedtru
Plaintiffs’ home in 1993 as part oflargesubdivision that it developed and that it used deficient
construction techniques and/or designs in the floor framing, leading to the collapselobithe
trusseon December 28, 2018. (Compl. Counts Girteeef | 4-5, 7,ECF No. 11.) Specifically,

Plaintiffs allege that Warner used impropesiyed, prefabricated floor trusses that were standard

2 Allstate’s Notice of Removal cites the Complaint’s allegation that Warisea ‘corporation domiciled in and
registered to conduct business in the State of Connecticut,” which does not theswedevant question of where
Warner is incorporatedr where it maintainsits principal place of business” within the meaning of thediity
jurisdiction statute. See28 U.S.C. § 1332(c)(1). However the parties do not dispute that Waraecitizen of
Connecticufor purposes of assessing diversity jurisdiction.
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in its massproduced homes in constructing Plaintiffs’ home, even though Plaintiffs had opted for
an extended floorplan that warranted floor trusses of a differentisim@dification. (Id. Count

Four 11 89, 12.) Plaintiffs assert a products liability claim iagh Warner pursuant tthe
Connecticut Product Liability Act (“CPLA”), Conn. Gen. Stat. 88%2m et seq, based on
Warner’s alleged(1) improper choice of floor trusses and metal plates that were insufficient to
sustain the home over its useful life expectancy; (2) improper and/or inadequatectiomst
manufacture, fabrication, formulation and/or creation of the floor trussesjl(8¢ fio inspect the
product; and (4) deficient safety design and risk management analysis in designing and
manufacturing the product(ld.  15ad.) Plaintiffs allege that “[tlhe useful life expectancy of
Warner's homes in this subdivision was in exces8years,” and that Warner is a “product
seller” within the meaning of Conn. Gen. Stat. 8852m(a). [d. 11 10, 14.) They further allege
that the action is timely because it was brought within three ye&rsag@imber 28, 2038which

is the date thahe property damage was first sustaindd. § 13.)

Following the collapse of the floor trussesstauctural engineer allegedly inspected
Plaintiffs’ home on January 3, 2019 and determined that the properstrwetsirallyunsafe (1d.
Counts OneThree 18.) The engineer recommended that the floors “be temporarily shored by the
addition of at least two interior walls below the completely detached embeddeglaies,” and
that the upper floors of the residence not be accessed and the propaybesipyd off until trese
remedies were undertaken(ld.) Plaintiffs allegedly constructed a temporary structure in the
basement to support the floor trusses and prevent further damagd] 16.) Allstate, which
provided Plaintiffs with a homeownersisurance policy in effect at the time of the incident
allegedly sent its owengineer to inspect the property on January 29, 2019samskquently

deniedPlaintiffs’ claim tendered in connection with the damage to their home basedeon



engineer’'sdetermination that “the loss was not sudden or accidentatl” § 6, 9-10, 28)
According to Plaintiffs, Allstate maintains thttis was “not an ‘entire collapse of aveoed

building structure’ or an ‘entire collapse of pgof] a covered building structure™ so as to trigger
its coverage obligations.Id{ 1 24.) Plaintiffsclaim that Allstate’s position is untenable because
Plaintiffs would have suffered an “entireliapse” if they had failed to mitigate their damages,
which would have violated the terms of their insurance polidg. { 25.) Based on these
allegations, Plaintiffs assert claims against Allstate for breach of themse contract, breach of
the inplied covenant of good faith and fair dealing, and violation of the Connecticut Unfair Trade
Practices AgtConn. Gen. Stat. 8§ 42-116Bseq
Standard of Review

The federatemoval statut@ermits a civil defendant to remove “any civil action brought
in a State court of which the district courts of the United States have originaigumisd . . to
the district court of the United States for the district and division embracing treevpieere such
action is pending.” 28 U.S.C. § 1441(dCongress has given the federal district courts original
jurisdiction over civil actions between ‘citizens of different Statesmehas here, the amount in
controversy exceeds $75,00@riarpatch Ltd., L.Pv. PhoenixPictures,Inc., 373 F.3d 296, 302
(2d Cir. 2004) (quoting 28 U.S.C. § 1332(a)). “The citizenship requirement for diversity
jurisdiction has been interpreted to mean complete diversity so that each pdaaitienship
must be different from the citizenship of each defendalat.” An adion that is removable solely
on the basis of diversity jurisdiction “may not be removed if any of the parties iashfgpperly

joined and served as defendants is a citizen of the State in which such action is brought.C28 U.S

§ 1441(b)(2).



“On a motion taremand,the courtconstruesll factual allegations ifavorof the party
seeking theemand’ Wisev. Lincoln Logs, Ltd.889 F. Supp. 549, 551 (D. Conn. 1995). “In light
of the congressional intent to restrict federal court jurisdictionwels as the importance of
preserving the independence of state governments, federal courts construe the stahdeal
narrowly, resolving any doubts against removabilitilthok v. Medtronic,Inc., 119 F. Supp. 3d
22, 26 (D. Conn. 2015) (quotirgurdue Pharmd..P. v. Kentucky 704 F.3d 208, 213 (2d Cir.
2013)).

Discussion

Fraudulent Joinder

“[A] plaintiff may not defeat a federal court’s diversity jurisdiction and a defersdagtit
of removal by merely joining as defendants parties with no real connection with theveosyt
Pampilloniav. RJIRNabisco)nc., 138 F.3d 459, 46&1 (2d Cir. 1998). Accordingly, the doctrine
of “fraudulent joinder” provides that if an action is brought against both diverse ardlverse
defendants, the defendants may “invoke the federal court’s diversity jurisdiction bydingten
that the nordiverse defendant or defendants were not properly joined as defendants in state court.”
Wise 889 F. Supp. at 551.

“Under the doctrine, courts overlook the presence of adianse defendant if from the
pleadings there is no possibjlithat the claims against that defendant could be asserted in state
court.” Briarpatch Ltd, 373 F.3d at 302 (citinBampillonia 138 F.3cat461)3 “Put another way,
‘joinder will be considered fraudulent when it is established that there can beonergeagainst

the defendant under the law of the state on the cause alledéihdk, 119 F. Supp. 3d at 34

3“IW]here, as here, the defendant at issue is botitlivense and forum resident, the doctrine also permits the Court
to overlook the ‘forum defendant rule’ 88 U.S.C. § 1441(b)when fraudulent joinder has been demonstrated.”
Kennesorv. Johnson& Johnson)nc., No. 3:14CV-01184 (MPS), 2015 WL 1867768, at *2 f. Conn. Apr. 23,
2015).



(quoting Whitakerv. Am. Telecasting)nc., 261 F.3d 196, 207 (2d Cir. 2001¥ee alsdSotov.
BushmasteFirearmsint’l, LLC., 139 F. Supp. 3d 560, 562 (D. Conn. 2015) (describing fraudulent
joinder as applying “when it is objectively reasonable to infer that the plaintiff hageshgaa
form of litigation abuse”). “The defendant bears the heavy burden of proving this siacuo®
by clear andconvincing evidence, with all factual and legal ambiguities resolved in favor of
plaintiff.” Briarpatch Ltd, 373 F.3d at 302. “The fraudulent joinder standard is strictly applied
. . . [e]ven allegations that are general and at times in bareborgsaf may be sufficient to
defeat a claim of fraudulent joinder,” and a defendant cannot carry its burdeg byeasiserting
“that the complaint fails to state a claim against a-dioerse defendant.’'Mihok, 119 F. Supp.
3d at 34-35 (quotation markstations, and alterations omittetl).
WhetherWarner isa “Product Seller” Under theCPLA

Allstate first asserts that Warner is not a “product seller” within the meahihg €PLA
and cannot therefore be liable under the Athe CPLA defines dproduct liability claim” as
“includ[ing] all claims or actions brought for personal injury, deathproperty damage caused by
the manufacture, construction, design, formula, preparation, assembly, istaltasting,
warnings, instructions, marketing, packaging or labeling of any prdd@ann. Gen. Stat. § 52
572mb). To prevail on groduct liability claim in Connecticut the plaintiff must establish:that
“(1) the defendant wangagedn the businesef sellingthe product (2) the product was in a

defective condition unreasonably dangerous to the consumer or user; (3) the defectheaused t

4 While courts in thisCircuit do not always apply th&no possibility” standarditerally andsomehaveinsteadasked
whetherthereis “no reasonabldasisfor anticipatingliability, seeOliva v. Bristo-MyersSquibbCo., No. 3:05CV-
00486 (JCH), 2005 WL 3455121, at *2 (D. Conn. Dec. 16, 2005) (discussing varistema)so Mihok119 F. Supp.
3d at 34 n.7even this seemingly more lenient inquiry requires ptogfclear and convincing evidericand thus the
standardemains “a high one” in either cas®liva, 2005 WL2005 WL 3455121, at *2cf. Sotq 139 F. Supp. 3dt
563n.6 (“While courts in this Circuit have applied varying formulations of the standafdatatulentoinder, . . .
analysis of the cases shows that, in substance, the courts are applyimp thessibility standard set forth
in Pampillonig see138 F.3d at 461, which is the standard applied he(eitihg Oliva, 2005 WL 3455121 As
discussednfra, the Court wouldiecline to find fraudulent joinder under either formulation of the standard.
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injury for which compensation was sought; (4) the defect existed at the time of thensk(8)
the product was expected to and did reach the consumer without substantial change am.£onditi
Bifolck v. Philip Morris, Inc., 324 Conn. 402, 43452 A.3d 11832016)(quotation marks and
citations omitted).As relevant herehe CPLA defines “product seller” as g person or entity,
including a manufacturer, wholesaler, distributor or retailer who is engaged in thesbusine
selling such products whether the sale is for resale or for use or consumption.” Conn. Gen. Stat
§ 52572m(a). “Whether a defendant is ‘productseller is a question ofaw for the court to
decide.” Sveger. MercedesBenzCreditCorp., 329 F. Supp. 2d 272, 278 (D. Conn. 2004) (quoting
Stankov. Bader No. CV-030193669, 2003 WL 22413476, at *2 (Conn. Su@erOct. 7, 2003)).
The Comecticut Supreme Court has observed that “[o]nce a particular transaction is
labeled a‘service’ as opposed to asalé of a ‘product,” it is outside the purview of
our productiability statute” Zichichiv. MiddlesexMenil Hosp., 204 Conn. 399, 403, 528 A.2d
805 (1987) Relying on this distinction, Allstate argues that there is no possibility thatif$ain
can hold Warner liable as a product seller because Warner is a general contahdtonighed
services to Plaintiffs, specifically, theilding of their home The Connecticut Supreme Court has
not addressethe specific issueof whetheror under what circumstancesbailding contractor
might be considered @roduct selleunder the CPLA It has howeverobservedhat theCPLA
“is based orthe Draft Uniform Product Liability.aw [Draft Act] . . . which was proposed by the
United States Department of CommerceVitanzav. Upjohn Co, 257 Conn. 365, 3887, 778
A.2d 829 (2001) (citing 44 Fed. Reg. 299879)) The definition of “product seller” in thEPLA
mirrorsthat embodied in the commentary to Section 102(1) of the Draft@ex, e.g Pendleton
v. Abel Womack,nc., No. 12CV-258 (AWT), 2014 WL 12575822, at *1 (D. Conn. Feb. 18,

2014).



As a result,the Connecticut Appellate Court has turned to Hezleral Register’s
commentary to Section 102(1) for guidance in defining “product seller” uhde€PLA See
Truglio v. HayesConst.Co., 66 Conn. App. 681, 88-8, 785 A.2d 1153 (App. Ct. 2001). The
commentaryprovidesthat the Draft Act “does not address the problem of the product seller
engaged in a service” but “suggestfst a party be considered a product seller where a sale of a
product is a principal part of the transaction and where the essietheerelationship between the
buyer and seller isotthe furnishing of professional skill or servicesd. at 685 (quoting 44 Fed.
Reg. 3003). The Appellate Court treencludedhat where the plaintiffs’ product liability claim
was based on the defendant having constructed a defective sidewalk, “[tlhe essdmEe of t
relationship between the defendant and the buyer was the furnishing of a servicesalgt tiie
product, because tlsdewalk was composed of concrete that was transported in liquid form to the
site and then used by the defendant to pour the sidewialk.”

Plaintiffs rely upon a subsequent paragraplthe commentaryo Section 102(1) of the
Draft Act which observes that “the Act does not address the potential product liability problems
of the seller of real propertyljut “suggest[s] that it is only appropriate to apply product liability
standards to builderendors who engage in the mass production and sale of homes.” 44 Fed. Reg.
30032 In light of this,Plaintiffs argue that the Connecticut legislature dratfedCPLA mindful
of this commentary and with the intent that the statnt®mpass builders as product sellers. They
cite an articledescribing the January 1978 collapse of the Hartford Civic Cente(RIscfEx. C,

ECF No. 203) andtestimony before the General Assembly Judiciary Comnltieig a public

hearing in March 1970rr. at 568-69,Pls.” Ex. D, ECF No. 204) as well aglehate in the House

5 Here,Plaintiffs expressly allege that their “home was built as part of a mass povdofcstandardized dwellings

in which few options were available to buyers” and furdikge that their “home was sold as a complete dwelling,
including a limited selection of appliances which Plaintiffs chose from a Gsiged by Warner that Warner then
installed in the home as part of the constructigg€ompl. Count Four 1-4.)
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of Representativeism May 1979(Tr. at 7287 Pls.” Ex. E, ECF No. 2b) on the pending product
liability bill suggestinghelegislature had considered tGe&vic Center roof collapsi crafting the
statute of repose for the new produabllity law. Plaintiffs thus argue that the legislative history
demonstrates “clear intent for this statute to apply in a situation where angisldof collapsed
due to improper constructioriPIs.” Mem. at 93—and, by extension, where a floor collapsed due
to defective floor trusses.

In responseAllstate argues that resort todliegislative historyof the CPLA is improper
in the absence of a statutory ambigwhd instead relies upon various Superiou cases that
have held that contractors are not product sell8ee Merrimackut. Fire Ins.v. Paradis No.
075007262, 2009 WL 3086589, at *4 (Conn. Super. Ct. Sept. 2, 2009) (concluding that defendant
that“was a contractor in the business of repigavindows and roofs” was not a product seller);
Klein v. Phelps No. HHBCV075003719S, 2007 WL 2428946, 4t*5 (Conn. Super. Ct. July
19, 2007) (holding that contract that called for renovation of the plaintiff's kitchen veaon
services and accortjly fell outside of the product liability stat)itel ofolowskyv. Bilow, No.
CV9763795S, 2001 WL 357585, at *2 (Conn. Super. Ct. Mar. 20, 266tr(nininghat general
contractor who oversaw construction of plaintiffs’ housarthot be regarded as beimgthe
business of purveying concrete” in suit arising frdeterioratingfoundation);Lang v. Brom
Builders,Inc., No. CV 950369766S, 1998 WL 57788, &*7 (Conn. Super. Ct. Feb. 3, 1998)
(holding that general contractor who “was in the business of constructing homes” wasatiich
seller under the statute and reaching same conclusion with respect to sutmrsniiag installed
allegedly defective prefabricated metal chimney in pldist home); Gilbane Bldg. Co.v.
StamfordTowersLtd. P’ship, No. Cv910118788S, 1996 WL 680077, at *13 (Conn. Super. Ct.

Nov. 18, 1996) (holding that contractor who oversaw development of commercial propesties wa



not a product seller under the statutdjhile the Court takes no issue with the outcome in any of
these cases, they do not carry the dayaae of then involved the specific situation of builders
who sell and produce homes on a mass scale.

Given that theCPLA does not define “produtand the statute defines “product seller” by
reference to one who sells “prodyttseeConn. Gen. Stat. § 8272m(a),the Court agrees with
Plaintiffs that the statute is ambiguous and accordingly warrants considerationringiext
evidence to ascertain its meaniage, e.gFruin v. Colonnadéneat Old GreenwichLtd. P’ship,

237 Conn. 123, 130, 676 A.2d 369 (1996Ary latentambiguityin the statutory language itself

is normally resolved by turning for guidance to lgislativehistoryand the purpose the statute

is to serve.”). Because “buildevendors who engage in the mass production and sale of homes”
arecontemplateas fallingwithin thedefinition of “product sellers” per tr@dommentaryo Section
102(1) of the Draft Act,ee244 Fed. Reg. 3003, and th#’LA is modeledon the Draft Actsee
Vitanzg 257 Conn. at 387, it is at least possible that ti@nnecticut Supreme Court, which
hasnot weighed in on this issuaijll agree that th€€onnecticut legislature intenddtat theCPLA
would encompassuch buildetvendorsas within its scope Accordingly,the Court is unable to
conclude that Allstate has met its onerous burden of provitehy and convincing evidentwat

there is “no possibility’'or “no reasonable basis” for findinbat this outcome will obtainSee

Sotq 139 F. Supp. 3d at 565 (“That plaintiffs may face an uphill battle in litigating themscla
does notesolve the question presented here: whether the claims are clearly precladeats

of law.”); see alsdKenneson2015 WL 1867768, at *7 (holding that defendants did not sustain
burdenof proving fraudulent joinder when “[tlhe Court cannot conclude, based on the parties’

submissions, that [plaintiffs’] claim is impossible under Connecticut lawThe Courtmust
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thereforenext address Allstate@lternativeargument that Warner is fraudulently joined because
Plaintiffs’ claim against it is clearly untimely.
WhetherPlaintiffs’ Claim is Untimely
The CPLA's statute of limitations provides in relevant part:
No product liability claim, adefined in section 5872m, shall be brought but within three
years from the date when the injury, death or property damage is first sustained or
discovered or in the exercise of reasonable care should have been discovered, except that
subject to the provisions of subsections (c), (d) and (e) of this section, no such action may
be brought against any party . . . later than ten years from the date that the party last parted
with possession or control of the product.
Conn. Gen. Stat. § 8277a(a). However,the statutelsocontains an exception which provides
that “[t]he tenyear limitation provided for in subsection (a) . . . shall not apply to any product
liability claim brought by a claimant who can prove that the harm occurred during thesaeful
lif e of the product.”ld. § 52-577a(c).
In determining whether a product’s useful safe life has expired, the trier omfact
consider among other factors: (1) The effect on the product of wear and teariorateia
from natural causes; (2) the effexf climatic and other local conditions in which the
product was used; (3) the policy of the user and similar users as to repairs|semeva
replacements; (4) representations, instructions and warnings made by the product selle
about the useful safe life of the product; and (5) any modification or alteration of the
product by a user or third party.
Id. While Allstate asserts that it is the trusses and metal connection plates and nate¢hdto
is the “product” for purposes of this analyddaintiffs emphasize that it is their home that they
contend to be the defective product. They allege“ftijae useful life expectancy of Warner’'s
homes in this subdivision was in excess of 30 years,” (Compl. Count Four Y 10) and accordingly
argue that the tepear statute of repose does not apply.
Neither party has cited any case leerpreting theCPLA'’s “useful safe life’exception.

While the Connecticut Supreme Court hasdedtned the tern‘the Connecticut Appellate Court

has used the phraseterchangeably with ‘normal life expectancy."HubbardHall, Inc. v.
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MonsantoCo., 98 F. Supp. 3d 480, 484 (D. Conn. 20{&)otingMoran v. E. Equip. Sales,
Inc., 76 Conn. App. 137143,818 A.2d 848 (App. Ct2003)). Similarly, “the Model Uniform
Products Liability Act, . . . provides that the ‘useful safe life’ of a product ‘begitiseeaime of
delivery of the product and extends for the time during which the product would normally be likely
to perform or be stored in a safemmar.” Id. (quoting Section 110(A)).

Becauseas the statute indicatéfi]he duration of a product’'sisefulsafelife is a question
of fact” id. at 483,andbecausavhethera reasonabléactfindercouldfind thatthe “product™—
whetherdefined as the floor trussesor as Plaintiffs’ homeitsel—was within its normal life
expectancyis an issue unfit for resolutionat this stage Allstate cannotmeetits burden of
demonstratinghat thereis no possibility or noreasonald basisfor finding that Plaintiffs’ claim
is timely. Accordingly, the Courdeclinesto ignore thecitizenship of Warnerso asto find
diversityjurisdiction onthe basisof fraudulent joinder.

Fraudulent Misjoinder

Allstate’s Notice of Removal also cites the doctrine of fraudulent misjoinderhvidic
invoked at least implicitly in its opposition to Plaintiffs’ motion to remafthe doctrine tas
first articulated by th€ourt of Appeals for the Eleventh Circuit, which explained that ‘misjoinder
may be just as fraudulent as the joinder of a resident defendant against whomfahaaimto
possibility of a cause of action.’Kips Bay Endoscopy CtrPLLC v. Travelersindem. Ca.No.
14-CV-7153 ER), 2015 WL 4508739, at *6 (S.D.N.Y. July 24, 201§)oting Tapscott v. MS
Dealer Serv. Corp 77 F.3d 1353, 1360 (11th Cir. 199@hrogatedon other grounds by Cohen
v. Office Depot, In¢ 204 F.3d 1069 (11th Cir. 2000)). “While the Second Circuit has not yet
addressed the concept of fraudulent misjoinder, it has been applied by at least ohealistiic

this Circuit.” Id. (citing In re RezulinProductsLiability Litig., 168 F. Supp. 2d 136, 144-48
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(S.D.N.Y.2001). “Other courts in this Circuit have implicitly embraced the concept, observing
that fraudulent misjoinder may be found when ‘a plaintiff purposefully attempts tat defeoval
by joining together claims against two or more defendants where the presence of one fgatild de
removal and where in reality there is no sufficient factual nexus among tmes ¢tasatisfy the
permissive joinder standard.Td. (quotingSons of the Revolution NewYork, Inc. v. Travelers
Indem. Co. oAm, No. 14CV-03303 (LGS), 2014 WL 7004033, at *3 (S.D.N.Y. Dec. 11, 2014)).
When evaluating fraudulent misjoinder courts typically look to state instead otlf¢dieder
rules. See id.see alsdn re Fosamax Prod. LiabLitig., No. 1:06MD-1789 (JFK), 2008 WL
2940560, at *4 (S.D.N.Y. July 29, 2008) (“[B]ecause this inquiry looks to whether thaivense
party was misjoined in state court before removal, the majority of cases hdvikdieaitate rather
than federal joinder rules apply?).

Connecticut law permits a plaintiff toring several causes of action in the same complaint
where,inter alia, the “claims, whether in contract or tort or both, aris[e] out of the samedtimmsa
or transactions connected with the same subject of action” and “[the seveedafaaudion . . .
affect allthe parties to the action . . . .” Conn. Gen. Stat. B2Conn. Practice Book 10-21

(same). The standard does not markedly diffesm that reflected irRule 2, which permits

6 Allstatés motion might additionallype construedas requesting a severance of Plaintiffs’ claims under Fed. R. Civ.
P. 21 which “allows a court to drop a nondiverse party at any time to preserve diverstligtion,provided the
nondiverse party is not ‘indispensable’ under Rule 19(K)dsBay, 2015 WL 4508739, at *tquotingCP Sols.PTE,
Ltd.v.Gen.Elec.Co, 553 F.3d 156, 159 (2d Cir. 2009ef curian)). “However, ‘courts in this Circuit have declined

to apply Rule 21 in removed cases where dismissal of thaliverse defendants pursuant to Rule 21 to establish
complete diversity of citizenship would result in duplicative, wasteful litigationdartd and state courts that could
result in conflicting rulings: Id. (quotingSonsoftheRevolution 2014 WL 7004033, at3) (internal quotation marks
omitted) These decisions have also expressed reticence at circumventing the removal stattite&s to broaden
the reach ofederaldiversity jurisdiction. See id; see alsd&onsof the Revolution 2014 WL 7004033, at *2 While

Rule 21 is routinely employed cases thateganin federal court, the federal courts have frowned on using the Rule
21 severance vehicle to conjure removal jurisdiction that would otherwise be”pfmpaatation marks and citation
omitted);accordLabrecquev. Johnson& Johnson No. 3:15CV-1141 (RNC), 2015 WL 5824724, at *2 (D. Conn.
Oct. 2, 2015) (declining to create subject matter jurisdiction by severinglinerse pares, citingthe “unique
jurisdictional concerrispresented in the context of cases removed to ddeurt). In light of these welfounded
reservations, the Court confines its analysis strictly to the guoestiovhether Plaintiffs’ claims arfraudulently
misjoined under Connecticut law
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defendants to be joined in one action “if .any right to relief is asserted against them jointly,
severally, or in the alternative with respect to or arising out of the same tramsaccurrence, or
series of transactions or occurrences; and . .. any question of law or fact commdefendtnts
will arise in the action.” Fed. R. Civ. P. 20(a)(llIstate argues that Plaintiffs’ claims do not
meet eitheistandard because they arise out of two separate transaetisnalleged defective
constuction of Plaintiffs’ home in 1993, and Allstate’s alleged breach of the homeowner’s
insurance policy over 25 years latélstate relies uponnter alia, two Superior Court cases that
reached a similar conclusion in applying Connecticut |&eeCaputov. Brainard N. Assocs.,
LLC, No. HHDCV186092061S, 2019 WL 3248546, at *6 (Conn. Super. Ct. June 7, ROINg
thatnegligence claim against property owmes misjoined witlbreach of contract claim against
property insurer in premises liability action, as the contractual cldeals no more than a
tangential relationship to the underlying negligence claim” éimel ¢laims against the defendants
are based on two entirely separate breaches of ditglayvegav. Eleftherioy No. CvV950145179,
1996 WL 33890, at *2 (Conn. Super. Ct. Jan. 9, 1986lding that negligence and recklessness
claims against alleged tortfeasor and breach of contract claims against togfaasemoblie
insurer were improperly joined in same action).

In responseRlaintiffs assert that both their claims against Allstate and their claims against
Warner center on the common issue of whether the collapse of Plaintiffs’ honwauszsl by
“defective metlds or materials used in construction” as that is defined in the homeowner’s policy.
(SeeCompl. Counts Onelhree 11 1920.) They thus argue that both sets of claims stem from the
same transaction or occurrence and center on common legal and facttiahgud$ey further
argue that judicial economy is served by retaining both Warner and Allstatesamntigesuit in the

event that Allstate pursues its subrogation rights against Wasrfdlaintiffs’ insurer
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The Court disagrees with PlaintiffAlthough Plaintiffs include allegations as to the cause
of the collapseRlaintiffs’ claim against Allstatés that it improperly denied coverage based on its
assessment that Plaintiffs’ loss wa®t an’entire collapse of a covered building structumean
‘entire collapse of part of a covered building structungthin the meaning of the policy.Id.
24.) Plaintiffs further allege that Allstate failed to follow appropriate protocolsvestigating
and reviewing the Plaintiffs’ clairand knowingly acted to deprive Plaintiffs of their insurance
benefits (See d. 1 28-30.) The purported cause of the collapse, originating from events
occurring in 1993therefore has nbearing on Allstate’sllegedimproperdenial of coveragen
2019 WhetherAllstate breached the insurance contract will turn on an entirely differenf set
factual and legal questions than whether or not Warner sold Plaintiffs a defectidact” that
caused the Plaintiffs’ loss, assumiagguendothat Plaintiffs can estabhsthat Warner is a
“product seller” under thEPLA.’

Because Plaintiffs’ claims against Allstate and Warner so clearly arise fronepacate
series of transactionsccurringmore thartwenty-five years apartthe Court concludes that the
Defendantdhave beerraudulently misjoined.While the Court is awa that some courts have
additionally required a showing of “egregiousness” befeeehingsuch a conclusiorsee, e.g.

In re Propecia (Finasteride) Prod. Lialitig., No. 12CV-2049 (0G) (VVP), 2013 WL 3729570,
at *5 (E.D.N.Y. May 17, 2013) (Report aecommendation(citing cases), the Court need not
find that Plaintiffs acted in bad faith in order to conclude that a severance andrpartad is

appropriate. Here, the Court’s determination that Plaintiffs’ claims do tistysine permissive

" The Court is aware of cases in which the permissive joisidadards under state law were found to have been met
in circumstancesrguablysimilar to those presented hefeeKips Bay 2015 WL 4508739at *7, Sons of the
Revolution2014 WL 7004033at *4. These cases are readily distinguishadhal in the Court’s vieywere correctly
decided because in both cases thevexageclaims against the insurer and the tort claims against the allegedly
misjoined torteasorarose from ad required determination of a common question of-faélee cause ahe plaintiffs’
losses. As discussed above, the Plaintiffs’ coverage dispute with Allstat@aioirn on the cause of the collapse,
but rather the scope and nature of the collapse.
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joinder standard under the Connecticut Practice Book provides a sufficient basigefang and
remanding the claim against Warner while retaining jurisdiction over Plaintiishs against
Allstate.
Conclusion

For the foregoing reasonBlaintiffs’ motion to remand is GRANTED in paifheclaim
against Warneis severed from the claims against Allstate amshanded to the Superior Court.
The motionto remand iDENIED as to the claims against Allstaté/arner’s motion to dismiss
is DENIED as moot. The Clerk of Court is directed to remand the claim against Warner to the
Superior Court for the Judicial District of Waterbury.

SO ORDERED atBridgeport, Connecticut, this 24th day®#ptembeR020.

[s/ Kari A. Dooley

KARI A. DOOLEY
UNITED STATES DISTRICT JUDGE
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