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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

DANILO PURUGGANAN, No. 3:20€v-00360(KAD)
Plaintiff,
V.

AFC FRANCHISING, LLC,
Defendant. June 4, 2020

MEMORANDUM OF DECISION RE:
DEFENDANT’'S MOTION FOR RECONSIDERATION (ECF NO. 43)

Kari A. Dooley, United States District Judge:

Defendant AFC Franchising, LLC (“AFC” or the “Defendantipves for reconsideration
of this Court’s May 13, 2020 decision denying AFC’s motion to dismiss for improper vitreue (
“Ruling,” ECF No. 39) on the grounds of a forum selection clause included in the Master
Development Agreement (“MDA”) executed between Plaintiff Danilo PuruggdRanugganan”
or the “Plaintiff”) and Doctors Express Franchising LLC (“Doctors Exgile#\FC’s predeessor
in-interest. In its previous memorandum of decision, the Court concluded that the DA
selection clause, which provided that suit must be brought in the “state or judiciat oishich
we haveour principal place of business at the tithe actions commenced did not reasonably
notify Purugganan that he consented to suit in the state or judicial district in whichrey, fut
unknown assignee of Doctors Express had its principal place of busumesghe MDA defined
“our” and “we” as réerringto Doctors ExpresqgSeeRulingat 5-6.) The Court further concluded
that it was not reasonably foreseeable to Purugganan that AFC would seek to enfaraarihe f

selection clausas requiring that suit be brought in Alabama, the locatigkx=a's principal place
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of business, when the MDA did not expressly contemplate that possibility. The Court@afiseime
parties’ familiarity with the relevant underlying facts as identified in its prior manawm of
decision. For the reasons that follow, the Defendant’s motion for reconsideratioNIiEDE
Standard of Review

“A motion for reconsideration is an extraordinary request that is granted onlyein rar
circumstances, such as where the court failed to consider evidence or bindingyauthit
Buskirkv. United Grp. of Companies|nc., 935 F.3d 49, 54 (2d Cir. 2019). “The standard for
granting such a motion is strict, and reconsideration will generally be denied unlessvthg m
party can point to controlling decisions or data that the court overleekmdtters, in other words,
that might reasonably be expected to alter the conclusion reached by the ¢dufguoting
Shraderv. CSX Transplinc., 70 F.3d 255, 257 (2d Cir. 1995)). “If ‘the moving party is seeking
solely to relitigate an issue already decided,’ the court should deny the motiendpsideration
and adhere to its prior decisionCollinsv. Blumenthal581 F. Supp. 2d 289, 290 (D. Conn. 2008)
(quotingShrader 70 F.3d at 257{alterations omitted)see also¥oungv. Choinskj 15 F. Supp.
3d 194, 197 (D. Conn. 20148)it is well-settled that a motion foeconsideration is ‘not a vehicle
for relitigating old issues, presenting the case undertheories securing a rehearing on the
merits, or otherwise taking a second bite at the applgudtingAnalyticalSurveys, Inc. v. Tonga
Partners, L.P, 684 F.3d 3652 (2d Cir. 2012),as amendedJuly 13, 2012) (internal quotation
marks omitted)).
Discussion

AFC submits two arguments in support of its motion for reconsideration. First, ithgtes
basic contract principlethat an assignee stands in the shoes of its assignor” in arguing that the

Court should have construed the provisions in the forum smbeckause referring to “we” and



“our” as extending to any assignee of Doctor’'s Express, including AB€f.’'s Mem. {1 612,
ECF No. 44 quotingRumbin v. Utica Mut. Ins. Cp254 Conn. 259, 277, 757 A.2d 526 (2000)
(quotation marks omitted) Second, iasks this Court to reconsider its decision to distinguish a
number ofnon-bindingcaseswhich werecited by AFC in its motion to dismiggegarding the
enforcement of “floating” forum selection claused. [ 13.) Neither of these arguments meets
the strict standardvarrantingreconsideration.

First, AFC’scontention that the Court should construe the contract language referring to
“we” and “our” as including any party that succeeded to the rights of Doctors Expresplisa
repackaging of its previous argument that the Court should consider the contract as antvhole a
find that any and all provisions applicable to Doctors Expaesbinding on its assigneesSde
Def.’s Reply at 67, ECF No. 35.)And the second argumestthat the Court shouldeconsider
its decision to distinguish a number bn-bindingcases from other jurisdictions involving
floating forum selection clausess virtually copied and pasted from its original reply brief.
(CompareDef.’s Mem. 13 with Def.’s Reply at 45.) Because these argumentenstitute
nothing more thamn effort “to relitigatean issue already decidedCollins, 581 F. Supp. 2ét
290, or to “present[] the case under new theorieégung 15 F. Supp. 3at 197, they do not
provide a basis for reconsideration. And nor has AFC identifiedcanirolling authority or
evidence that the Court overlookegeVan Buskilk, 935 F.3dat 54, which alsosupportsdenial
of the instant motion.

Notwithstanding, even considering these arguments anew, the Court renpeErsuaded
that the MDA’s forum selection clausequiresthat this suit be litigated in Alabama. Indeed,
perhapsthe only analytical point that the Court might clarify from itsopmemorandum of

decision is that, in the Court’s viewhis is nota close call. What AFC asks this Court to de



apply a floating forum selection clause to a future, unknown and unidentified assigaee of
contracting party absent express language extending the forum selection provisiopaotyreat
assignee or successarinterest—reaches so far beyond the available case law upholding floating
forum selection clausdbateven if the cases AFC citeerebinding on the Court (which they are
not), theCourtwould still find them distinguishable for the very reasons articulated pmatsous
memorandum of decisionSé¢eRuling at 6-7.)

Nor does the Court accept AFC’s argument that declining to enforce the forum selection
clause willgive rise toselective enforcememf the MDA insofaras Purugganan seekstiold
AFC liable for breach of other MDA provisiorepplicable to AFC as successor to Doctors
Express. In its decision,the Court did not purport to interpret any provision of the MDA other
than the forum selection clauaed the Court expresses no view as to the merits of the Plaintiff's
claimswith respect tany other contractualbligation. Indeed,aurts ardrequentlycalled upon
to determine, as a threshold matter, the enforceability of a forum seledisse cind such a
determinatioris oftendistinct fromthe adjudication of the the underlying contract dispusee,
e.g, Nat'l Union Fire Ins. Co. of PittsburghPA. v. Senecdamily of Agencies255 F. Supp. 3d
480, 487 (S.D.N.Y. 2011explaining, in cases involving arbitration agreements, that “courts have
concluded that the interpretation, enforceability, and validititigiation forum selection clauses
presenguestions of litagability for the courts that is antecedent (and unrelated)tetitgof an
action”); Gordian Grp.,LLC v. Syringa Expl.Inc., 168 F. Supp. 3d 575, 583 (S.D.N.Y. 2016)
(declining to find forum selection clause enforceable but noting that in so ‘WbenGourtneed
notdeterminavhether Defendant is bound by the Agreement as a Wh&l€ Exp.v. Wolf Canyon
of Am., Inc., No. 09CV-7123 8SJ), 2011 WL 2565694, at *3 (S.D.N.Y. June 18, 2011)

(concluding that the court would not reach therits of the defendant’s motion for summary



judgmentafter determining thatalid forum selection clauseequired that the claims be brought
in another forum).

Even accepting that AFC stands in the shdeBactors Express, as its assignas a
general matteiit simply cannot be the case thilaéforum selection clause extends automatically
to the location of AFC’s principal place of busineskenthe clause specifically tethers the
designated forum to a variable thatosly defined in relationship to the original contracting
party—Doctors Express The Plaintiff correctly points ou that interpreting the clause in the
manner AFC urges would be tantamount to writing a new prowis@re to which neither
Purugganan noboctors Express, as AFC’s predecessor, ever agrésdhe Court previously
held, such an interpretation would flout the requirements under federal law thatithesédection
clausehave been reasonably communicated to Purugganan and that its enforcement by AFC, as a
non-signatorywas reasonably foreseeable to hirBedRuling at 7-9

Additionally, and as previously noteglyen if the Court were to stretsh far as to findhe
forum selection clause reasonably communicated to Purugganan and reasonaldgtite egéeh
respect to its enforcement by AFC, federal common law permits the Court to dedmferce a
forum seletion clause when to do so would create an injustice and contravene the policies
otherwise favoring enforcement.SéeRuling at 9.) The Court rendered its previous decision
mindful of the fact that the Defendant’s interpretation would ostensibly subgePiaintiff to suit
in the location of the principal place of businessy future assignee of Doctors Expresso
matter how far flung the forum or how foreseeable the assignméeit.federal common law
generally favors the enforcemenftforum selection clausds preventuncertainty, noto create
it. See e.g, Magi XXI, Inc. v. Statodella Citta del Vaticanq 714 F.3d 714, 722 (2d Cir. 2013)

(“Forum selection clauses have the salutary effect of dispelling any confusion abausuiter



arising from the contract must be brought and defended, . . . They also . . . ensure thatifparties w
not be required to defend lawsuits in-famg fora, . . . and promote uniformity of result.”)
(quotation marks, alterations, and citatiamsitted); see also Gordian Grp168 F. Supp. 3d at
583 (neglecting to enforce forum selection claaset would “contravene[] the federal policies
that support enforcing such clauses” when the clause at issue “fails to rededaiaties about
where suit may be brought at the tiftlee partieslexecuted the Agreement{quotation marks,
alterations, anctitation omitted). In short, toenforce the forum selection clause in these
circumstances woullde topromotethe epitomeof uncertainty—blindsidingthe Plaintiff with an
obligation to litigate in Alabamaa forum completely inscrutable from the text loé tcontract.
Cf. Jig Third Corp.v. Puritan Marine Ins. UnderwritersCorp. 519 F.2d 171, 179 (5th Cir. 1975)
(“One can buy a pig in a poke, but only if the parties fashion their contract and compound their
words with the pig’s possiblafirmities in mind.”).
Conclusion

For the foregoing reasons, AFC’s motion for reconsideragidenied

SO ORDERED atBridgeport, Connecticut, this 4th day of June 2020.

[s/ Kari A. Dooley

KARI A. DOOLEY
UNITED STATESDISTRICT JUDGE




