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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

In ReApplication of Robert GordoKidd No. 3:20€v-00800(KAD)
for an Order Pursuant to 28 U.S.C. § 1782
to Take Discovery from John Thomas
Reynolds and Mark McCall

September 18020

MEMORANDUM OF DECISION RE: RESPONDENTS’ OBJECTION STO ORDER
DENYING RESPONDENTS’ MOTION TO QUASH (ECF NO. 35)

Kari A. Dooley, United States District Judge:

Pending before the Coudre the objectios of Respondents John Thomas Reynolds
(“Reynolds”) and Mark McCall (“McCall and, collectively, the “Respaolents”) to Magistrate
Judge Farrish’s May 12, 2020 order (the “Ruling,” ECF No. 18) denying Respondents’ motion to
guash the subpoenas duces tecum served on Respondents by Petitioner RoberKi@drd
(“Kidd,” or the “Petitioner”) The subpoengsserved pursuant to 28 U.S.8.1782, ordered
Respondents to produce documents and appear for depositions, which Petitioner seeks to use i
connection withan action currentlpending before the Scotland Court of Session (the “Scottish
proceedinf). The Scottish proceeding arises out of Kidd’'s sale of his minority interest in an
industrial services company to a private equity fund called Lime Rdt&riners, LP (“Lime Rock
V"), referred to herein as tH&8ransaction. Kidd alleges that the Transaction was tainted by a
conflict of interestffectingKidd’s counsel, Paull & Williamsons LLP (“P&W”), which was also
unofficially advising Lime Rock V in connection with the sal&eéPet’r's Mem. in Support of

Ex ParteApp. 1124, ECF No. 11, herafter “App.”.) The Court assumes the parties’ familiarity
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with the underlying facts and procedural history of the case, as set forth in its previous
memorandum of decision granting the Respondents’ motion to stay compliamtieergibpoenas
pending the Court’s ruling on Respondents’ obje&i®@CF No. 44) and as articulated in Judge
Farrish’s decision.The Court has considered Respondents’ objext{étesp’s’ Br.,” ECF No.
35) and supporting materiaBetitioner’s response to the objecdfPet’r's Br.,” ECF No. 51)
and supporting materialand Respondents’ reply brief (“Resp’s’ Reply,” ECF No. &2y has
reviewed the briefs and materials that were before Judge Farrish in denyingtithre tam quash.
Oral argument was held on August 19, 2020. (ECF No. 3%} the reasons that follow,
Respondents’ objections are OVERRULED in part and SUSTAINED in part.
Standard of Review

Preliminarily, the parties disagree as to the correct standard for reviewing ardgh’'§
decision. Under Federal Rule of Civil Procedure 72, a district judge revie\psesrial matter
not dispositive of a party’s claim or defehs@der the clearly erroneous or . . . contrary to law
standard Royal Park InvestmentSA/NVv. U.S.BankNat'l Ass'n 285 F. Supp. 3d 648, 652
(S.D.N.Y. 2018) (quoting Fed. R. Civ. P. 7)(aee als®8 U.S.C. 8§ 636(b)(1)(A) A ruling is
‘clearlyerroneousif the reviewing court is ‘left with the definite and firm conviction that a
mistake has beecommitted.” Ungar v. City of NewYork 329 F.R.D. 8, 11 (E.D.N.Y. 2018)
(quotingEasleyv. Cromartie 532 U.S. 234, 242 (2001)}Similarly, under the ‘contrary to law’
standard ofeview, a district court may reverse a finding only if it finds that the magistragel fail
to apply or misapplied relevant statutes, case law or rules of proce@aeciav. BenjaminGrp.
Enter.Inc., 800 F. Supp. 2d 399, 403 (E.D.N.Y. 2011) (quotation marks, alterations, and citation
omitted). “Pursuant to thikighly deferentialstandard of review, magistrates are afforded broad

discretion in resolving discovery disputes and reversal is appropriate only if theietoin is



abused.”Ungar, 329 F.R.D. at 11 (citati@omitted) see alsdKhaldeiv. Kaspiey 961 F. Sup.
2d 572, 575 (S.D.N.Y. 2013) This is a highly deferential standard, and the objector thus carries
a heavy burden”).

“However, a pretrial matter that is ‘dispositive of a claim or defense’ is revidgvedvo.”
Royal Park Investment285 F. Supp. 3d at 652 (quoting Fed. R. Civ. P. 72(H))ruling is
‘dispositive’ if it resolves substantive claims for relief rathentheere issues in the litigatidnin
re Hulley Enterprised_td., 400 F. Supp. 3d 62, 71 (S.D.N.Y. 2019) (quotation marks and citation
omitted). “Discovery orders generally an@n-dispositivé On-Line Techs., Incv. PerkinElmer
Corp., 428 F. Supp. 2d 76, 80 (D. Conn. 2006} hile the Second Circuit has not addressed
whether a Magistrate Judge’s ruling on a Section 1782 application is digposithin the
meaning of Ruler2, “[m]ost lower courts|] . . . have found that such ruliragenot dispositive
and are therefore subject to review only for clear erfoli re Hulley, 400 F. Supp3d at 71
(citing cases) This is because the grant of a Section 1782 petition “is ancillary by nature, and a
ruling on such a motion is procedural and fails to address any substantive;issuetes it
“dispose of the underlying claims or defenses pending in the foreigtearational tribunal.”ld.
(quotation marks and citation omittedge alsdn re Vale S.A, No. 20MC-199 (JGK) (OTW),
2020 WL 4048669, at *3 n.3 (S.D.N.Y. July 20, 2020) (“A motion seeking discovery
under 8§ 1782s anon-dispositivenotion under Feder&ule of Civil Procedure 72(b))n re Iraq
Teleconitd., No. 18MISC-458 (LGS) (OTW), 2020 WL 1047036, at *1 (S.D.N.Y. Mar. 4, 2020)
(“A deferential standard of review applies because the mattendispositiv® ; In re Application

of ShervinPishevarfor an Order to take Discoveryfor usein Foreign Proceedings Pursuatd

1 The Second Circuit has, however, recognized dhisltagistrate Judgedecisionas towhether to grant reciprocal
discovery in connection with a Section 1782 appilicais nondispositive and as suéhsubject to clear error review
by the district court SeeSampedrw. SilverPoint Capital, L.P., 958 F.3d 140, 12n.1 (2d Cir. 2020).
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28 U.S.C. § 1782No. 119MC-00503 (JGK) (SDA), 2020 WL 769445, at *6 (S.D.N.Y. Feb. 18,
2020),adheredo onreconsideratiorsub nomin re Pishevar, 2020 WL 1862586 (S.D.N.Y. Apr.
14, 2020) (“Since the Coustdecision on a Section 1782 application is-dmpositive, it may be
decided by a magistrate judge by opinion and order, rather than a report and recommendation to
the district couff). Asindicatedatoralargument, the Court findkisline of casegersuasiveand
accordingly reviews Judge Farrish’s ruling under the clearly erroneousrstanda
Discussion
Section 1782 provides in relevant part:
The district court of the district in vidh a person resides or is found may order him to give
his testimony or statement or to produce a document or other thing for use in aipgpcee
in a foreign or international tribunal, including criminal investigations conductemtebef
formal accusatiorilhe order may be made . . . upon the application of any interested person
and may direct that the testimony or statement be given, or the document or othkbethin
produced, before a person appointed by the court. . . . To the extent that the ordet does n
prescribe otherwise, the testimony or statement shall be taken, and the ntocuotber
thing produced, in accordance with the Federal Rules of Civil Procedure.
28 U.S.C. §1782(a). To obtain discovery pursuant to the statute, three requiremetitsnefose
be met “(1) the person from whom discovery is sought resides (or is found) in thetdiSthe

district court to which the application is made, (2) the discovery is for use inignfpreceeding

before a foreign or international tribunal, and (3) the appiicats made by a foreign or

2 In urging the Court to applgte novoreview, Respondents point out that an order granting discovery pursuant to
Section 1782 constitutes a final adjudication pkéition and is accordingly an appealable ordaee, &., Chevron
Corp.v. Berlinger, 629 F.3d 297, 306 (2d Cir. 2011They thus argue that it would be “incoherent” to treat &iec
1782 petition as nedispositive for purposes of Fed. R. Civ. P. 72 and 28 U.S.C. (36t “dispositive enough to

be immediately reviewable under thdlateral order doctrine.” (Resp’sBr. at 13(quotingKiobel v. Millson, 592
F.3d 78, 107 (2d Cir. 201QPacobs,J., concurring)).) However,whether an order is ‘final’ or ‘immediately
appealable’ under 28 U.S.C. § 1291 is not the same as whether an ordposdtide for purposes of a magistrate
judge’s authority unde28 U.S.C. § 636 or Federal Rule of Civil Procedurg 78 re Hulley, 400 F. Supp. 3dt72

A ruling on a Section 1782 petition is by its nature procedural andritésddress any substantive issues” in the
litigation. See idat 71 (quotation marks and citation omitted). Nohé Court persuaded to apply a different rule
by virtue ofdecisionsthat havefound rulings on enforcement of administrative subpoena®tstitute dispositive
decisions—a position that appears to likewise eleviaten over substance by emphasizing the finality of such orders.
Cf. Equal Emp’t Opportunity Comnin v. City of Long Branch 866 F.3d 93, 100 (3d Cir. 201¢)B] ecause a
proceeding to enforce an administrative subpoena is over regardidsslofivay the court rules, a motion to enforce
an administrative subpoena is a dispositive mdfigguotation marks and citation omitte
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international tribunal or any interested persorsampedrp958 F.3dat 143 (quotingMees V.
Buiter, 793 F.3d 291, 297 (2d Cir. 2015)).

Respondents do not object to Judge Farrish’s conclusion that Petitassatisfied thee
statutory requiremest Instead, theydispute his determinations with respect to each of the
discretionary‘Intel’ factors which ask:

(1) whether “the person from whom discovery is sought is a participant in the foreign

proceeding,” in which event “the need for 8§ 1782(a) aid generally is not as apparent as it

ordinarily is when evidence is sought from a nonparticipant in the matter arfsoaps;

(2) “the nature of the foreign tribunal, the character of the proceedingsnaydabroad,

andthe receptivity of the foreign government or the court or agency abroad to U.S.-federal

court judicial assistance”;

(3) “whether the § 1782(a) request conceals an attempt to circumvent foreign proof
gathering restrictions or other policies of a foreign country or the United Statds”; a

(4) whether the request is “unduly intrusive or burdensome.”

Kiobel by Samkaldewn. Cravath, Swaine &looreLLP, 895 F.3d 238, 244 (2d Cir. 2018ktt.
denied sub nom. Kiobekrel. Samkalden. Cravath, Swaine & MooreLP, 139 S. Ct. 852 (2019)
(quotingintel Corp. v. Advanced Micro Devices, In§42 U.S. 241, 264—-65 (2004)).

The Second Circuit has cautioned that *“[t)héel factors are not to be applied
mechanically,” and ‘a district court should also take into account any otherepeissues arising
from the facts of the particular dispute.li re del Valle Ruiz 939 F.3d 520, 533 (2d Cir. 2019)
(quotingKiobel, 895 F.3d at 29) (brackets omitted) These factors ardo be considered in light
of the ‘twin aims’ of Section 1782: ‘providing efficient means of assistance to panisijpa
international litigation in our federal courts and encouraging foreign countriegamypée to
provide similar means of assistance to our cdlrtKiobel, 895 F.3d at 244 (quotinm re

Application for anOrder PermittingMetallgesellschafAG to takeDiscovery 121 F.3d 77, 79 (2d



Cir. 1997)). The Court addresses Judge Farrish’s ruling with respect to eachtettactors in
turn.

Whether Respondents Are Participants in the Scottish Proceeding

As noted above thérst Intel factor asks whether e person from whom discovery is
sought is a participant in the foreign proceeding,” as “the nee8l I@82(a)id generally is not
as apparent asordinarily is when evidence is sought from a nonparticipant in the mattemarisin
abroad.” 542 U.S. at 264. This is because “[a] foreign tribunal has jurisdiction hmgsr t
appearing before,iand can itself order them to produce evidencel” However, theSecond
Circuit has recognized thawhen the real party from whom documents are sought . . . is involved
in foreign proceedings, the firbitel factor counsels against granting a Section 1F&tion
seekingdocuments from U.S. counsel for the foreign compaiyobel, 895 F.3d at 24%ee also
Schmitzv. BernsteinLiebhard & Lifshitz, LLP, 376 F.3d 79, 85 (2d Cir. 2004)Atthough
technically the respondent in the district court was Cravath, for all irdedtpurposes petitioners
are seeking discovery from DT, their opponent in the German litigationbecause DT is a
participant in the German litigation subject to German court jurisdiction, petisomeed for 8
1782 help ‘is not as apparent as it ordinarily is when evidence is sought from a cqrgarin
the matter arising abroad.”) (quotirigtel, 542 U.S. at 264)n re Mare Shippingnc., No. 13
MC-238, 2013 WL 5761104, at #45 (S.D.N.Y. Oct. 23, 2013)gff'd subnom. Mare Shipping
Inc. v. Squire Sander@JS)LLP, 574 F. App’x 6 (2d Cir. 2014) (applying same principle).

Here,Respondentsra not named as defendants in the Scottish proceeding (referred to as
“defenders” therein) Reynolds and McCakre managing directors and limited partners of a
defenderentity called Lime Rock Management LP (“LRM LP”) and other entitedated to

defender Lime Rock V, which are referred to collectively as “Lime Rauokd both work out of



Lime Rock’s Westport, Connecticut officesApp. 11 10, 47see alsdReynolds Dek 1 2-3,
ECF No. 94; McCall Decl. 11 23, ECF No. 9%.) Petitioner seeks discovery from Respondents
by virtue of their role as “officers, directors, or indirect controlling parties” for éfierdler entities
that control Lime Rock V and advised it in connection with the Transatti¢App. T 49.)
Respondents have otherwise “not appeared before the Scottisarmbheve not consented to the
Scottish court’s jurisdiction.” (Apr. 10, 2020 Kerr Decl. § 14, ECF No. 11-18.)

In his ruling with respedb the firstintel factor, Judge Farrish observed that the fact that
Respondents are not parties to the Scottish proceeding generally supports the Seetidior
1782 discovery, as affirmed by the Second Circuit case law apphielg (SeeRuling at 89.)

He simultaneously recognized the validity of Respondents’ argument “that thetéréactor can

weigh against petitioners who nominally seek discovery frompaoticipants but who, ‘for all
intents and purposes,’ are actually seeking discoverg participants.” (Ruling at-9.0 (citing
Schmitz376 F.3d at 882, 85, anKiobel, 895 F.3d at 245).) Judge Farrish nonetheless held that
“[tlo defeat Kidd’s application on the ground that the evidence he seeks igmsiggtwith what

he can get from the Lime Rock entities in Scotland . . . the respondents would Bheavtthat

he can get this evidee through Scottish processes. They have not done so.” (Ruling at 10.) In
so ruling Judge Farrish citéd re Microsoft Corp, 428 F. Supp. 2d 188, 194 (S.D.N.Y. 2006),

abrogated on other grounds Iy re del Valle Ruiz 939 F.3d 520, a case in whidfetDistrict

3 More specifically, “Defender LRM LP is a Delawamagistered limited partnership thagrves as investment
mareger and provider of advisory services to Lime Rock V.” (App39 IDefender Lime Rock Management LLP
(‘LRM LLP") . .. additionally advised Lime Rock V in connection with ffransaction and negotiated on behalf of
Lime Rock.” (d. 114.) In addition to serving as a-fmunder, managing director, and limited partner of defender
LRM LP, Petitioner alleges that McCall also maintainsriecti control of defender LRM LLEhrough two entities
named LRM UK One Limited and LRM UK Two Limited, thus heightertimg need for discovery from himld( 1
47-48.) Petitioner further seeks discovery from Respondents in connectiorhgiitmole with two other entities,
Lime Rock PartnesGP V, LP (“LRP GP V LP") and LRP GP V, Inc., which, while not meahas defenders in the
Scaottish proceeding, are allegedcontrol Lime Rock V by virtue of the fact that Lime Rdc¢kan only act through
LRP GP V LP as its general partner, while LRP GP V LP edarn only act through its general partner, LRP GP V,
Inc. (d. 143; Hume Declf4-5, ECF No. 13.)



Court held that while the respondents from whom Microsoft sought discovery were “not
‘participants,’per se in the underlying antitrust proceeding” before the European Commission,
the firstIntel factor nonetheless favored respondents becalsef the documents sought by
Microsoft are within the Commission’s reach.” The District Court therefore deemgdrSEL82
discoveryimproper, observing that “[t]he relevant inquiry is whether the evidence isbleatb

the foreign tribunal.”ld.

Relying onthe SchmitzandKiobel casesRespondentassert that it was clearly erroneous
for Judge Farrish to find that the filsitel factor weighed in favor of discovery because “for all
intents and purposes” Petitioner seeks evidence from the Satfesiders. (Resp’s’Br. at 20
(quoting Schmitz 376 F.3d at 85).) Petitioner resporttiat the casesRespondents citare
inapposite because they involved efforts by foreign litigants to obtain discogarydw firms in
the United States; they thus embody a policy of ensuring that documents that anésethe
undiscoverable from participants in a foreign proceeding not be rendered dibto\senaply
because they come into the possession of the participants’ U.S. col8eelPet(r's Br. at 15
17.) Petitionefurtherargues that this policy has no application here, where Reynolds and McCall
maintain their own legal identities and interests pertinent to the foreign litigatiowtzare their
relationship to the souglatiter documents and testimony is more than merely custodkesily,
Petitioner represents that some of the information Kidd seeks from Responeerstérem their
involvement with certain Lime Rock entities that a defenders in the Scottish proceeding,
such as LRP GP V and LRP GP V, Inc., both of which are alleged to have effectieslyaac
Lime Rock V’s decisionmakers in connection with the TransactiSee ¢. at 13;see alsdet’r’s

Opp. to Mot. to Quash at 281, ECF No. 11.) Petitioner thus argues that Judge Farrish did not



err in declining to extend the principle articulateohmitzand itsprogeny to the circumstances
presented here.

In urging this Court to apply the principle espouse&chmitzo notonly attorneys, but
also officers, employeeand directors of participants in foreign litigation, Respondents cite cases
from outside othe Second CircuitSedn re Schlich No. CV 1691278FDS, 2016 WL 7209565,
at *4-*5 (D. Mass. Dec. 9, 20163ff'd, 893 F.3d 40 (1st Cir. 2018) (concluding that firgel
factor weighed against granting discovery where the respondent company wasdapaaty to
the foreign proceeding and the information sought from the respondent employees of that company
was within the jurisdiction of the foreign tribunal, even though the emplayersnot themselves
participants in the foreign proceedingp);re Peruvian Sporting Goods S.A,Blo. CV 18MC-
91220, 2018 WL 7047645, at *6 (D. Mass. Dec. 7, 2018) (sdme)ApplicationPursuanto 28
U.S.C.Sec.1782 No. 1:14MC-44, 2014 WL 4181618, at *4 (S.D. Ohio Aug. 21, 2014)
(concluding that respondentwitl necessarily be ‘participants’ in the Polish Proceeding” within
the meaning of the firdntel factor by virtue of their role as shareholders and managing board
members of the entities that were named as defendants in Poland).

The Court is aware of nBecond Circuit precedent extending this principle to the type of
circumstances presented hdrewever,and can therefore glean no clear error in Judge Farrish’s
failure to do so.See, e.gGarcia, 800 F. Supp. 2d at 403 J]nder the ‘contrary to law'tandard
of review, a district court may reverse a finding only if it finds that the magistratd faikgpply
or misapplied relevant statutes, case law or rules of procBd(gaotation marks, citation, and
alterations omitted) Furtherthe cases inuging subpoenas directed to U-gased law firms with
respect to their foreign clients are not so analogous as to be clearly appliRalyieolds and

McCall are alleged to have played a direct role in the Transaction underlyingcaoitests



proceedings, and their connection to the defenders in the Scottish proceedingsaethetetkin
to an attorneyglient relationship.

Even if the Court were to vieRetitioner'srequestthrough the lens @dchmitandKiobel,
moreover, the record before Judge Farrish did not support Respondents’ conclusaoyn dlsaert
the “real parties in interest” with respect to this discovery were the Scagtishders. While
Respondents emphasize certain of Kidd’'s document requests that aredtdad obtaining
information concerning Lime Rock V, LRM LP, and LRM LLP, which are all defendetke
Scottish proceedingséeDoc. Requests Nos-—8, Pet’r's Opp. to Mot. to Quash Exs. A, B, ECF
Nos 11-1, 11-2), the document requests also seek infdiom regarding other entities McCall and
Reynolds are alleged to control and/or serve, which are not defenders in itpe &oteon. See
id. Doc. Requests Nos. 1:%&) It is therefore not apparent that theeof the document requests
completelyor even substantiallgpverlapswith the discovery that would be available through the
Lime Rock defenders in Scotland, as Respondents contend.

The Court does note that by imposing on Respondents the Baodgrow that [Kidd] can
get this evidence throagscottish processes,” in order to warrant a finding that therftedtfactor
militated against granting the requested discovery (Ruling add@ye Farrish may have injected
what Respondents describe as an unnecessary “reverse Hftisgignerability test” into this step
of the inquiry. (Resp’s’ Br. at 20.) Judge Farrish’s cognizance of the “long andaimdgyit
ahead of [Kidd] in Scotland” due to the apparent limitations on discovery imposed blScotti
procedure (Ruling at ¥11) seems to have invited an analysis distinct from the question of
jurisdiction—i.e., whether the evidence sought “is available to the foreign tribumdicrosot,

428 F. Supp2d at 194. However, as discussed above, the Court does not find that Judge Farrish’s

ultimate conclusior-that Respondents are not participants in the Scottish procdedmgposes
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of the firstIntel factor—is clearly erroneous and soyaerror in articulating the appropriate
standard was harmle$s.

The Nature of the Scottish Tribunal, Character of the Scottish Proceedingsnd
Receptivity of the Scottish Courts to U.S. Federal Court Judicial Assistae

With regard to the secondtel factor, the Second Circuit has stated ttsadlistrict court’s
inquiry into the discoverability of requested materials should consideaotiigritative proothat
a foreign tribunal would reject evidence obtained with the aid of section 1782,” suglicagrh
country’s judicial, executive or legislative declarations that specificatlyesd the use of evidence
gathered under foreign procedure&tiromepa &.v. R. Esmerian, In¢.51 F.3d 1095, 1100 (2d
Cir. 1995) (emphasis added). Accordingly, the Second Cuoloets “not believe that an extensive
examination of foreign law regarding the existence and extent of discovery in thedouniny
is desirablen order to ascertain the attitudes of foreign nations to outside discovestaasgi
and district courtsre encouraged tvoid engagingn “a battleby-affidavit of international legal
experts likely to yield only a “superficial” interpretation of feign law. Id. at 1099.

Citing these principles, Judge Farriglund an absence of “authoritative proof” that the
Scottish court would deem the evidence Petitioner seeks irrelevant or that it dealilte to
receive it. (Ruling at 223.) Specifically, given the potential that Reynolds and McCall would

have knowlede of P&W's alleged conflict of interest due to their role as Lime Rock V principals

4 The Court recognizes thatome Courts in this district have held that when a subsidianyaity to a foreign
proceeding and the parent is the discovery target, thérfiesfactor weighs against granting the discovery application
because the evidence sbtigs within the foreign tribunal’s jurisdictional reathin re Postalis No. 18MC-497
(JGK), 2018 WL 6725406, at *5 (S.D.N.Y. Dec. 20, 2018gt another court more recently concluded tfjpiarent
companies who are ‘participants’ to foreign proceedings are coedideparate legal entities from their subsidiaries
and affiliates for the purpose of Section 1782 motioasd thus held that thfact thata respondersubsidiary likely
possessed the same information as its parent company, which was theatitiphnt in the foreign litigation, did
not militate against finding the fir¢ttel factor satisfied.In re Top Matrix HoldingsLtd., No. 18 MISC. 465 (ER),
2020 WL 248716, at *5 (S.D.N.Y. Jan. 16, 20@ing In re del Valle Ruiz939 F.3d at 523). i&en the factspecific
nature of this inquirythe multiple Lime Rock entities implicated in Petitionatiscovery requestsnd the varying
pronouncements on this issue in the case thevCouricannot divine a categorical rule that Judge Farrish neglected
to apply in ruling on thérst Intel factor.
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and senior officials of its Cayman Islands parent company, Judge Farrisbdefecnotion that
the evidence sought was irrelevasbd the contrary, he found “[t]his information would seem to
go to the very heart of the Scottish caseld. @t 13.) Judge Farrish also noted that while
Respondents hddiled a‘Petition to Interdicthis harassing discovery in the Scottish court,” . . .
the Scottish court decided not to rule on the petition, instead electing to waih@méspondents’
Motion to Quash in this Court was resolvedld.)

After Judge Farrish issued his ruling, the Scottish court reddeiiecision on the Petition
to Interdictand to InterdictAd Interim (essentially a motion for a preliminary and permanent
injunction,seeResp’s’ Br. at 8Petition, ECF No. 1:2) prohibiting Kidd from taking Reynold’s
and McCall's depositions the United Stateat this stage of the litigation but holditigat the
document requests were not oppressive and thereby denying Respondents’ requesttteeenjoin
document discovery(SeeDecision Noteon Petition to InterdigtJune 2, 202&err Decl. Ex. A,

ECF No. 341; May 28, 2020Garioch Decl. Ex. A, ECF No. 3%.) The parties dispute the
significance of the Scottish tribunal’s ruling on the Petition to Inteetidt bears on the second
Intel factor.

“While the Court is generally not precluded from considering additional evidence not
submitted by a party to a magistrate judge when reviewing a report and recommendagidn iss
by such a judge on a dispositive motion pursuant to Rule 72(b) of the Federal Rules of Civil
Procedure, there i®othing in Rule 72(a) of the Federal Rules of Civil Procedure which states that
it may do so on a nedispositive issue, such as that decided helRdverav. HudsonvalleyHosp.

Grp., Inc, No. 17CV-5636 (KMK), 2019 WL 3955539, at *9 (S.D.N.Y. Aug. 22, 2019)
(quotation marks, citations, abdackets omitted). “Courts in the Second Circuit have interpreted

this silence, in light of the express authorization to consider additional egidadeRule 72(b)
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as indicating that a judge cannot entertamw evidence on a netispositiveRule 72(a)motion.”

Id. (citing cases)put seeHartford Roman Catholi©iocesanCorp.v. InterstateFire & Cas.Co.,,

No. 3:12CV-1641 (JBA), 2015 WL 164069, at *7 (D. Conn. Jan. 13, 2015) (noting that “a district
judge should have at least the authority to consider further evidence in reviewing amings
nondispositive matters,” but “given that the district court functionally atpsras an appellate
tribunal under Rule 72(a), such discretion should rarely be exerci@aaijation marks and
citation omitted).

In light of Rule 72(a)’s proscriptions, this Court is reluctantmasure Judge Farrish’s
ruling against evidence that was not before him. Even if the Court were tdaotie Scottish
decisionhowever, it would not warrant a finding that Judge Farrish’s ruling on this question wa
clearly erroneous. Indeed, with respect to the document regtesScottish court found that
“[w]hile | accept that the terms of the document requests are bir@amwl,not satisfied that the
documents which are the subject of the US order could not have been recoverednmtigecial
action” i.e., the Scottish proceedingnd further observed that “[e]ven if the allowed recovery is
wider than is likely to have begranted here, that does not in my view make it oppresswdg
reserving decision on an ultimate legal conclusion for a later stage of the Iitig&terision Note
1 6.) The Scottish court'dailure to enjoin Kidd’'s attempted document productioithaut
prejudice to revisiting the issueardly constitutes authoritative proof that the Scottish tribunal
would reject the evidence sought.

As to the depositions, thcottishcourt did hold that it would be oppressive and therefore
“unconscionabletvithin the meaning of Scottish procedute require Reynolds and McCall to

submit to depositions the United Stateat this stage, but issued only an interim ofomring

> Unconscionable was defined by the Scottish casitincluding conduct which is oppressive or vexatious or which
interferes with te due process of the domestic court.” (Decision Note T 4.)
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this form of discoverynoting that “the issue can be reviewed if and whercéise is appointed

for proof.” (Id. 18.) At oral argument, Petitioner characterized this ruling as tantamount to the
issuance of a preliminary injunction. Petitioner also acknowledged that he aoegend to
violate the orders of the Scottish courtlahus will only proceed with the depositions of Reynolds
and McCall in the event that the Scottish order is lifted. ddwsion regarding the depositipns
even if considered, @snotalter the analysiwith respect to the secomatel factor. Becausehe
Scottish court deferred to a later stage of the litigation the ultimate determioatiba taking of

the depositions, the ruling does not providethoritative proof’ that the depositions will be
categorically precluded. Judge Farrish’s decisiom ithis regardwas therefore not clearly
erroneous.

Whether the Request Conceals an Effort to Circumvent ProeGathering Restrictions
in Scotland

“The third factor asks ‘whether the § 1782(a) request conceals an attempt tovemtum

foreignproof-gatheringestrictionsor other policies of a foreign country or the United Statés.””

re Hulley Enterprises358 F. Supp3d 331, 3474S.D.N.Y. 2019),aff'd sub nomin re Hulley
Enterprised_td., 400 F. Supp. 3d 65.D.N.Y. 2019) quotingKiobel, 895 F.3d at 244 ‘“Proof-
gathering restrictionisare best understood as rules akin to privilegespitwdibit the acquisition

or use of certairmaterials, rather than as rules tfatk to facilitate investigation of claims by
empowering parties to require their adversarial andpaoty witnesses to provide informatidn
Mees 793 F.3d at 303 n.20 (brackets omittedihe Second Circuit haéld that a district court
may not refuse a request for discovery pursuant to 8 1782 because a foreign tribunalbts not
had the opportunity to consider the discovery requéddetallgesellschaft121 F.3d at 79-Like

the otherlintel factors, this factor should not cause district courts to delve deeply inttabssia
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of the discovery procedures of foreign countfids re SampedrpNo. 3:18MC-47 (JBA), 2018
WL 5630586, at *4 (D. Conn. Oct. 30, 2018).

In his decision, Judge Fash acknowledgeBespondents’ positictmatunder the terms of
the “Initial Procedure” set by the Scottish coumnt advance of a debate scheduled for June 23,
2020, discoverywas limitedto issues concerning Kidd's settlement agreenaewt the prior
lawsuit with P&W. (Ruling at 1516.) At the debatdhe Scottish defenders wouddguefor
dismissal of the Scottish proceedirg light of this limitation on discoverjRespondents claieal
that Kidd was usg this Section 1782 application to circumvent the limitations set by the Scottish
tribunal Respondents renew this argument in their objection to Jatgish’sruling. Petitioner,
on the other hand, has maintained throughout thesegadogghat the Initial Procedure does not
preclude Petitioner from taking discovery in the way that Respondents dpatefitlhere is
categorically no agreement between the parties or between the parties Sndttisé court that
Mr. Kidd’s right toseek discovery is restricted in any wayAp(. 10, 202Kerr Decl. 1 16.) On
this issue Judge Farriglas “not persuaded that Kidd [was] attempting to escape the consequences
of a deal made in Scotland.” (Ruling at 16.) First, Judge Farrish notd€ididfiled his Section
1782 application a week before the Preliminary Heaesigblishinghe Initial Procedure was
even set. Second, Judge Farrish declined to interpret the Initial Procedureywhiutiecertain
discovery was to be phased or delayed, as a “myatbfering restriction” within the meaning of
the thirdintel factor—noting that[tJo say otherwise is to argue that Kidd must complete discovery
in Scotland before he can begin it in the U.S.,” which would fly in the face of the Second’<irc
rejection of a statutory “quasxhaustion” requirement(ld. (citing Metallgesellschaft121 F.3d
at 79).) hird, and relatedlyJudge Farrishvas not inclined taequire Kidd to seek discovery

through Letters of Requesia the Hague Convention of the Taking of Evidence Abroad as
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Respondents urgectiting again theSecond Circuis disavoval of a foreign exhaustion
prerequisite for obtaining Section 1782 discoveiy. &t 16-17.)

Judge Farrish’s determinations on this issue were not clearly erroneous. 3actiral
Circuit has noted;there is a difference between a § 1782(a) request that seeks documents that
cannot be obtained in a foreign proceeding because the foreign jurisdiction does not provide
amechanisnfior such discovery, and one that seeks documents that cannot be obtained because
the foreign jurisdictiorprohibitsthe discovery of those docuntsri In re AccentDelight Int'l
Ltd., 791 F. Appx 247, 251 (2d Cir. 2019summary order). Here, theis no evidence that the
Initial Procedure set by the Scottish court is tantamount to an oufiggittvery ban; nor does it
invoke “rules akin to privileges thatohibitthe acquisition or use of certain materialdfees
793 F.3d at 303 n.20As to whether this application is premature in light of the Scottish tribunal’s
orders,Judge Farrish correctly noted thRgtitioner is not obligated to firehaust his discary
efforts abroad.SeeApplication of Malev HungarianAirlines, 964 F.2d 97, 100 (2d Cir. 1992)
(declining to read a “quagixhaustion” requirement into the statute and observing that “requiring
an interested person first to seek discovery from the foreign or internationahtrikat odds with

the twin purposes of 28 U.S.C. § 1782 as articulated in the legislative history”).

81n advancing their argument regarding the impac¢hefinitial Proceduré set by the Scottish tribunah the third
Intelfactor, Respondents correctly obserbat “district judges may wefind that in appropriate cases a determination
of discoverability under the laws of the foreign jurisdiction is dul$eol in their exercise of discretion undsgction
1782” Mees 793 F.3dat 303 (quotationmarksandcitationomitted) (Resp’s’Br. at27.) However,the Meesquote

is incomplete. The sentenceeadin its entirety provides:“While we have instructed that ‘district judges may well
find that in appropriate cases a determination of discoverability undeaviseof the foreign jurisdiction is a useful
tool in their exercise of discretion underction1782’ that observation does not ‘authorize denial of discovery
pursuant t 1782solely because such discovery is unavailable in the foreign cousintypliy allows consideration

of foreign discoverability (along with many other factors) when it mightemtise be relevant to the
1782application.” Mees 793 F.3d at 303 (internal citatiohracketsand ellipss omitted). The Second Circuit
further notedHat it wished‘'to emphasize that the availability of the discovery in the foreign proceeding stoduld
be afforded undue weight.ld. (emphasisadded) see alsdMetallgesellschaft121 F.3dat 79-80 (concluding that
district court abused its discretion in treating foreiiscoverability as “the beginning and end of the inquing”
“foreign discoverability cannot be used, consistent with the language and pwfp8s&782, as such a blunt
instrument”) accordlintel, 542 U.S.at261 (“While canity and parity concerns may be important as touchstones for
a district court’s exercise of discretion in particular casey, dbenot permit our insertion of a generally applicable
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Respondentalsorely onKiobel,in whichtheSecondCircuit heldthatthethird Intel factor
weighedagainstthe grant ofdiscoverybasedupon a finding that thpetitionerwas “trying to
circumventheNetherlandsmorerestrictivediscoverypractices’ 895F.3dat245. Howevethat

finding derivedfrom aconcessioty thepetitioner'scounsethat™ it is hardly possible for a party
to obtain evidence from another party-mial’ in the Netherlands. Id. at 245 n.3. Respondents
here, by contrast,acknowledgehat “the Scottishcourt hasindicatedit is generallycapableof
ordering the documemnliscoverythat Petitionerseekshere”’ (Resp’sBr. at 27.) Moreover the
SecondCircuit’s holdingin Kiobel wasbasedot only on théack of discoveryin the Netherlands
butalsoonthefactthatthe documents soughiterenotdiscoverablainder aconfidentialityorder
thatexpresslhybarredthe petitionefrom usingthe documents outside tifie contextof theearlier
lawsuitin which theprotectiveorderwasexecuted SeeKiobel, 895 F.3dat 246—47.Accordingly,
Kiobel does not mandatedifferent outcome andindeedKiobel demonstratethe factintensive
nature ofthe inquiry. Id. at 245 (“[t]he Intel factorsare notto be appliednechanically.”). The
Courtcanidentify no misapprehension of theaw or thefactsin JudgeFarrish’sapplicationof the
third Intel factor andthereforewill not disturb his exerciseof discretionin concluding thait
favoredthePetitioner.

Whether the Discovery Requests Are “Unduly Intrusive or Burdensome”

“[A] district court evaluating a 8§ 1782 discovery request should assess whether the

discovery sought is overbroad or unduly burdensome by applying the familiar standards of Rule

26 of the Federal Rules of Civil Procedtr&ees 793 F.3d at 302! Rule 45 of the Federal Rules

foreign-discoverability rule into the text of 8 1782(g) Thus,theforeigndiscoverabilityof theevidencds hardly a
controlling consideratiorbut, rather,onefactorthat JudgeFarrishwasentitledto weighin his discretion.

7 Citing Kidd'’s prior representation that Scottish procedure did not préentrom seeking discovery prior to the
debate, Respondents argue that Kidd is no longer entitled to discovetyatdhetdebate has concludeSedResp’s’
Reply at 8). But Judge Farrish’s ruling was not contingent on the status of the deizht® discussedupra this
Court declines to consider new evidence that was not befoge Fadrish.
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of Civil Procedure governs depositions of fuarties by subpoena” and also applies in this

113

context. See Pishevar 439 F. Supp. 3d at 30Because “it is far preferable for a district court
to reconcile whatever misgivings it may have about the impfaits participation in the foreign
litigation by issuing a closely tailored discovery order rather than by simply ragmglief
outright,” . . . to the extent a district court finds that a discovery request is overbroatk bef
denying the application ghould ordinarily consider whether that defect could be cured through a
limited grant of discovery Mees 793 F.3d at 30Zquoting Euromepa 51 F.3d at 1101.)
Respondents, as the moving party, bore the burden of proving that the subpoenas should be
guashed due to undue burde8ee, e.g Travelersindem.Co.v. Metro. Life Ins.Co., 228 F.R.D.
111, 113 (D. Conn. 2005Applying thesestandard, Judge Farrish rejected each of Respondents’
four arguments regarding the undue burden or intrusion asserted by Respondents, which the Cour
addresses in turn.
“ Apex Discovery

First, Judge Farrish was not persuaded that Respondents’ positions-kevéiglorporate
executives rendered the subpoenas unduly burdensome underctiledapex doctren As
Judge Farrish correctly notedc]ourtshave granted protective orders for highiel executives
where a party seeking to take a deposition had not yet attempted to obtain inforroatitowfer
level executiveswhere highlevel executives plainipjad no knowledge of the facts, or where the
deposition was solely sought to harass the executi@en. Starindem.Co. v. Platinum Indem.
Ltd., 210 F.R.D. 80, 883 (S.D.N.Y. 2002)internal citations omitted).(Ruling at 19.) “In
decidingwhether to permit the deposition of a corporate executive, a court musinextra
possibility of harassment and the potential disruption of busindsls.at 83. Noting that the

guintessential case of improper apex discovery involves an effort toedepG&O regarding
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ordinary business operations that the CEO knows little about, Judge Farrish folretititater’'s
allegations suggested that Reynolds and McCall wouldnbee and not less likely to have
knowledge of the Transaction, given its size and scope. (Ruling-a221Judge Farrishlso
rejected the Respondenhtgsgumenthat Petitioner should be precluded from taking Respondents’
depositions until he first deposdthmish Hector Lawrence Ross (“Ross”) and Jason Smith
(“Smith”), who are théwo Lime Rock executives who are named as individual defenders in the
Scottish proceedingéeApp. 11 1516),as Respondents failed to show that Ross’s and Smith’s
knowledge of the Transaction was coextensive with that of Respondents. (Ruling at 23.)

Respondents argue conclusory fornthat Judge Farrish committed clear error by failing
to consider whether the evidence that Petitioner sought could be obtenedower-level
employeesBecause it is Respondents’ responsibility to prove undue burden on a motion to quash,
seeTravelers 228 F.R.D. at 113, and because Respondents did not stimoontention that
other employees might hold relevant information with any evidence, the Courtedetdifind
Judge Farrish’s ruling on this issue clearly erronéous.

Respondents further argue that Judge Faimgioperlyreliedon cases where depositions
of corporate executives were sought aftarbstantiabtherdiscovery”’had already taken place,
whereadere, Petitioner sought to depose Reynolds and McCall without any discovery to support
his asserted need for their testimor{fiResp’s’ Br. at 36.)As a general matter, thextent of the
discovery undertaken may be relevant to assessing whether the deposition of corpouéiteesxe
should be permitted. However, thecase law does nagstablishthat initial discovery isa

prerequisitéo substantiate the propriety of a deposition of a corporate executivilleinv. Nat'l

8 At oral argument before Judge Farrish, counsel for Respondents népdettet McCall and Reynolds “were not
involved and did not participate in the negotiations &f fR]ransactiori’ (seeTr. of May 1, 2020 Motion Hearing at
11:14-16, ECF No. 14but as Judge Farrish noted, the affidavits submitted in support pbfR#ents’ Motion to
Quash failed to disavow knowledge of the Transaction.
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Life Ins. Co, No. 3:07CV-364 (PCD), 2008 WL 11377671 (D. Conn. Mar. 13, 2008,

example,which Respondents cite, the district condted an impending discovery deadline

observedhat the plaintiff had placed the corporate executive at issue on his withesedggionse

to the defendast interrogatories, buultimately reviewed theallegations in the plaintiff's

complaintto assesshe likely relevancy of the corporate executive’s testimony to the plaintiff's

claims. See idat *1-*2. Judge Farrish did nobemit clear error in likewise relying upon Kidd’s

allegations as set forth in his Section 1782 application to determine that Respoaitkzyed role

in the Transaction supported the need for their testimodgeRuling at 22.)

WhetherRespondents Have Ownershemd Controlof the Requested Documents

Judge Farrish nextjectedRespondents’ assertiothat Kidd’s document requests were

targeted to documents owned or possessed by the Lime Rock entities and not by Respondents

individually and that a subpoena directed toward a corporate executive must be limited to

documents owned or created by that executive in his or her personal capacity wdisooery

at issue concerns a corporate transaction. (Ruling-@423 Judge Farrishorrectly held that

these arguments failed insofar as Respondents did not claim to lack the “practigdltalubtain

the documents.ld. at 25.) SeeShcherbakovskiy. Da CapoAl Fine, Ltd., 490 F.3d 130, 138 (2d

Cir. 2007)(holding that the phrase “possession, custody, or corasotontained ifred. R. Civ.

P. 34has been construed to include instances in Wiaiglarty has access and the practical ability

to possess documents not available to the party seekingthd®espondents aokwledge that

the Court is bound to apply the Second Circuit’s “practical ability” test while pragetheir right

to raise theissue upon further rewe(Resp’s’ Br. at 32 n.4) and this Court therefore need not

revisit the issue.
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Overbreadth

Fedeal Rule of Civil Procedure@provides in relevant part thgplarties may obtain
discovery regarding any nonprivileged matter that is relevant to any party’s cldiefieoise and
proportional to the needs of the case.” Fed. R. Civ. P. 26(bjJ@Yyen where information is
relevant, Rule 26(b)(2)(C)iii) authorizes a court to limit otherwise permissible discovery
where, among other things, the discovery sought is ‘unreasonably cumulative,’ theephiryg s
the discovery has had ‘ample opportunity’ to obtain the information sought, or ‘the burden or
expense of the proposed discovery outweighs its likely benedibtinWiley & Sons Inc.v. Book
Dog Books,LLC, 298 F.R.D. 184, 186 (S.D.N.Y. 2014)Additionally, Rule 26(c)(1) provides
that, where ‘good cause” is demonstrated, the court may forbid discovery ‘to protty @r
person from annoyance, embarrassment, oppression, or undue burden or expengtute 45
likewise permits the Court to quash a subpoena that “subjects a person to undue burden.” Fed. R.
Civ. P. 45(d)(3)(A)(iv).

“Once the requesting party has magwiana facieshowing of relevance, ‘it is up to the
responding party to justify curtailing discovery.N. Shore-Long IslandewishHealth Sys., Inc.
v. MultiPlan, Inc., 325 F.R.D. 36, 48 (E.D.N.Y. 2018) (quotiRgeman’s Fund InsCo.v. Great
Americanins. Co. of NewYork 284 F.R.D. 132, I3(S.D.N.Y. 2012)). “[T]he objecting party
bears the burden of demonstrating ‘specifically how, despite the broad and liberalatmmst
afforded the federal discovery rules, each [request] is not relevant or how edubngaeas/erly
broad, burdensome or oppressive bymsitiing affidavits or offering evidence revealing the nature
of the burden.” Komondw. Gioca No. 3:12CV-250 (CSH), 2015 WL 917867, at *3 (D. Conn.
Mar. 3, 2015)(quoting Sullivanv. StratMar Sys., Inc. 276 F.R.D. 17, 19 (D. Conn. 2011))

“General ad conclusory objections as to relevance, overbreadth, or burden are insufficient to
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exclude discovergf requested informatioh JohnWiley & Sons 298 F.R.D. at 186 (quotation
marks and citation omitted).

Applying these principles, Judge Farrish rejected Respondgetséral and conclusory”
assertions that the Petitioner’s subpoenas were overbroad and would impose an undaue burde
absent an affidavit setting forth facts to substantiate their claims. (Ruling2t.2&espondents
argue that this wadear error because the subpoenas are facially overbroad and thus undue burden
could be established without the need for an affidavit. In granting Respondents’ matian to
compliance with the subpoenas pending a ruling on their objsctioa Court agreed thaburts
can limit discovery based upon a finding of facial overbreadth. (NRemOrder Granting Mot.
to Stay at 89, ECF No. 44.) See, e.g Consolmagnov. Hosp. of St. Raphael Sch. Mtirse
AnesthesiaNo. 3:1XCV-00109 (DJS), 2015 WL 13799929, at *4 (D. Conn. Dec. 9, 2015)
(granting in part and denying in part motion to quash based ugenalia, document requests
which demonstrated “that the subpoena is overbroad on its fagespperv. David Ellis Real
EstateL.P., No. 13-CV-2068 (ALC) (JCF), 2014 WL 518234, at*% (S.D.N.Y. Feb. 10, 2014)
(agreeing with defendant that “many of the plaintiff's discovery demands agetiobpble on
their face” despite the defendant’s failure to offer more than conclusory tatiéegpections, and
issuing protocol for the parties to resolve their dispute).

The Courtfurther agrees that certain of Petitioner's document requests are facially
overbroad. For exampleRequests Nos. 5, 6, and 7 seek “[a]ll Documents and Communications
coneerning or evidencing the official or unofficial control structure for eachaofiumber of
different Lime Rock and related entitiesSeeECF Nos. 111, 112.) Such requests would sweep
in not only all manner of organizational documents but also “investment managemenitaor si

advisory or sukadvisory agreements” and “offering memoranda or prospectuses” which could
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have nothing to do with the Transaction or P&\Valleged conflict of interest. See id Request
No. 5.) Indeed, some of the requests are of such breadth that they encompass an entirely
unknowable universe of documents.

That is not to say however that the application should be denied as sasSettion 1782
does not presemtn allor-nothing proposition SeeMees 793 F.3d at 302°([I] t is far preferable
for a district court to reconcile whatever misgivings it may have about the tingpaits
participation in the foreign litigation by issuirggclosely tailored discovery order rather than by
simply denying relief outrigfi’ ) (quotingEuromepa51 F.3d at 1101)Becauseverbreadth can
be gleaned from the face of the subpoenas, the Court concludes that Respondents’ objections
should be sustained to the extent thadge Farrish did not undertake the analysistadtherthe
subpoenaduces tecurould be narrowed SeeAhmadHamadAlgosaibi &Bros.Co.v. Standard
CharteredInt’l (USA)Ltd., 785 F. Supp. 2d 434, 439 (S.D.N.Y. 2011) (granting Section 1782
application but holding that “[w]ith respect to the scope of discovery, the Court dregiarties
to first conferin an attempt to agree upon reasonable discovery ternBaif).as Judge Farrish
observed, the parties are in the best position to ascertain an appropriai@yedadocument
request. Accordingly, the parties are Orderedni@et and confein agood faitheffort to agree
upon a more narrowly tailored discovery ordedtheyshall file aJoint SatusReport on or before
October 9, 2020indicating whether an agreement has been reacledhe absence of an
agreement,hte Court will refer this matteback to Judge Farrish to resolve any outstanding

disputes in this regard.

9 The Court recognizghe difficult situation with which Judge Farrish was presenteslhé\observed at the motion
hearing, “Nobody has really kind of sketched out to me a good ngdailed by which we might follow those Second
Circuit 1782 cases that talk about cabiningcaigery to control the burden” and accordingly signaled that he was
inclined to issue an “atbr-nothing” ruling, “only because | don’t have a clear picture of adfeiground view.” (Tr.

at 39:16-19, 39:2540:1-2.) While sympathetic tdhis dilemma, theCourt nonetheless believes that the Court is
obligated to facilitate a process for achieving moreottadl discovery requests in light of the subpoefiasial
overbreadth.
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Privilege

Respondents also argued that Petitioner's subpoenas would impose undue burden on
Respondents by requiring them to disclpstentially privileged or confidential materials that
belong to the Lime Rock entities. As Judge Farrish noted, Rule 45 permits theoaguaish a
subpoena if compliance wouldeguire[] disclosure of privileged or other protected matter, if no
exception or waiver applies.” Fed. R. Civ. P. 45(d)(3)(A)(iii{Ruling at 27.) Judge Farrish
further noted thathis District's Local Rules require a party asserting a claim of privilege in
response to a discovery request to serve a privilege log on all parties ideniifignglia, the
date, author, recipief#), and subject matter of the allegedly privileged document. D. Conn. L.
Civ. R. 26(e), 45see alsoFed. R. Civ. P. 45(e)(®) (“A person withholding subpoenaed
information under a claim that it ggivileged or subject to protection as trgkeparation material
must . . . describe the nature of the withheld documents, communications, oretamgiipg in a
manner that, without revealing information itself privileged or protected, will etlablgrties to
assess the claim”)Because they did nsérve a privilege lagludge Farrish held that Respondents
had failed to carry their burden of establishing that any of the requested ddswaee privileged.
(Ruling at 2%28.) In their objection Rgsondents do not refute this omission and instead assert in
conclusory form that “McCall's documents are highly likely to contain a sagmf amount of
privileged information” due to his role as Lime Rock’s former general couns¢handocuments
tailored to communications involving the Transaction, which will include communicatighs wi
outside counsel, “are particularly likely to require intensive privilegeveV (Resp’s’ Br. at 33.)

Given the undisputed absence of a proffered privilege log, Judge Farrish did not commit
clear error in declining tgrant the motion to quash oretbhasis that the inclusion of privileged

materials exacerbated the burden on the Respondeege.g, Janssorv. Stamford Health, In¢
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312 F. Supp. 3d 28299 (D. Conn. 2018)econsideration deniedNo. 3:16CV-260 (CSH), 2018
WL 2357271 (D. Conn. May 24, 2018)X‘party’s right to assert and succeed upon of a claim of
privilege is conditioned upon ifiling ‘an adequately detailed privilege log™) (quotingnited
Statesv. Constr. ProdResearchinc., 73 F.3d 464, 473 (2d Cir. 1996)J.he result however is
not that the Respondents may no longer assert privilege. To the congralydge Farrish
recognized, Respondemtmystill asserclaims ofprivilegeby submitting a detailed privilege log
at the time of production if, in fact, records are withheld on this basis consvitetiie procedures
set forth inLocal Rules 45 and 26y.

Finally, Respondents argue that Judge Farrish committed clear error in analyzmgttine f
Intel factor by failing to consider the effect that the subpoenas would have on Respondents as third
parties to the Scottish proceedin@his argument simplyrepackageshe prior argumenthat
Petitioner should have first pursued other avenues of relief before seeking Wistrone
Respondents.SeeResp’s’ Br. at 3332) As thisCourt has already noted, Section 1782 contains
no exhaustion requirement and the Court disagrees that Judge Farrish was obligated to
controlling weight tovhether Petitioner first sought the requested information from the defenders
in the Scottish proceeding.
Conclusion

For the foregoing reasonRespondents’ objections apgerruled in part and sustained in
part The parties shall file a Joint Status Report on or b&acteber 9, 2020indicating whether
an agreement as to the scope of the subpoenas duces tecum has been reached and if such an
agreement has been reached, the scope of that agreémtetabsence of an agreement the Joint
Status Report shall identify the topiosissweson which the parties continue to disagrééhe

parties shall further meet and confer on the issue of allocating the costsloétprn as between
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them, and shall includimm the Joint Status Report any agreement, or remaining dispute, in this
regard. See, e.gHondalLeaseTlr. v. MiddlesexMut. Assur.Co., No. 3:05CV-1426 (RNC), 2008

WL 349239, at *5 (D. Conn. Feb. 6, 2008) (ordering thatTififd Party Witness has been
subjected to significant expense resulting from inspection and copying d@b¢henents, and he

is unable to reach agreement with plaintiff’s counsel regarding reasonablensmbut of such
costs, he may move for reimbursement of some or all of those costs”).

SO ORDERED atBridgeport, Connecticut, this 18th day of September 2020.

/s/ Kari A. Dooley
KARI A. DOOLEY
UNITED STATES DISTRICT JUDGE
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