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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

AURACLE HOMES,LLC, etal.,
Plaintiffs,

v No. 3:20cv-00829(VAB)

NED LAMONT, GOVERNOROF
CONNECTICUT,
Defendant.

RULING AND ORDER ON MOTION FOR EMERGENCY TEMPORARY
RESTRAINING ORDER OR PRELIMINARY INJUNCTION

AuracleHomes,LLC; BuckleyFarms,LLC; OrangeCapitol,LLC; 216 EastMain Street
Meriden,LLC; BD Property Holdingsl.LC; PrimeManagementl LC; andHaberfeld
Enterprises|.LC (collectively“Plaintiffs”) areresidentialandlords;andthey havesuedNed
Lamont, the Governor of tHatateof Connecticu{*Defendant”) overseveralexecutiveorders
issuecto addresghe novel coronavirus knovasCOVID-19%: specifically, certainsectionsof
ExecutiveOrderNos. 7G, 7X, and7DD (collectively, the “ExecutiveOrders”)?

TheseExecutiveOrdersseekto temporarilylimit the ability of residentialandlordsto
initiate eviction proceedingagainstenantsandallow tenantgo applysecuritydeposit fundso

pastduerents,provided thesecuritydeposit amourgxceedshe value of one monthient.

L As of today,over four and &alf million Americansareknownto havecontractedCOVID-19 andmorethan
155000Americanshavedied from the diseaseSeeCoronavirusDisease?2019 (COVID-19): Caseis theU.S,
CENTERSFORDISEASECONTROL & PREVENTION, https://www.cdc.gov/coronavirus/2019-ncov/cases-updates/cases-
in-us.htmi(lastvisited Aug. 5, 2020).Thesenumbersaresteadilyincreasing, antheyhaveincreasedignificantly
sincethefiling of thislawsuitonJunel6, 2020.Id.

2 The Stateof Connecticuhasover50,000casesand 4,43 ®eaths Althoughstill increasingthe reporteccasesn
Connedtut are mucHower thanmoststates SeeConrecticutCOVID-19Data Trackers CT.Gov,
https://portal.ct.gov/Coronavirus/COVID-I3ata Tracker(lastvisited Aug. 5, 2020).
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Plaintiffs seekatemporaryrestrainingorder orpreliminaryinjunction,allegng that
Governor Lamont’s Executiv@rdersviolatetheir rights under th&).S. Constitution’s Equal
ProtectionClause ContractClause Due Proces<lause and TakingsClause andtheyallege
thatthe Executivérdersareultra vires

For thereasonghatfollow, theirmotionis DENIED.

l. BACKGROUND

A. Factual Findings Relatedto Connecticut’s Responsé¢o COVID -19 and the
ChallengedExecutive Orders

OnJuly 22, 2020, the Court conductedh@aringon Plaintiffs’ motionfor apreliminary
injunction. As aresultof theparties’written submissionsandoral argumentsthe Court finds
the following:

ConnecticuGeneralStatutesg8 47a-1 through7a74 addresdandlordtenantrelations
in Connecticutln Connecticut, &asecanprovide for the payment of monéyr “rent”) by the
tenantto the landlordabsentaleasea landlordandatenantcanalsoagreeon arentfor a
tenancy.JointStip. of Facts{{3-4, ECFNo. 33(July 19, 2020) (“JoinGtip. Facts”).

If thetenantfails to pay therent,the landlordnayterminatethetenancyandregain
possessionf the property by followingstablishegroceduredd. 5. Under Connecticut
GeneralStatutess 47a-15a, the landlorday servea Noticeto Quit Possessiornwhichis

followed by asummaryprocessvictionactionunder ConnecticuseneralStatutess 47a-23t

3 All informationis obtained from thémendedComplaint,documentsncorporated byeferenceherein,orthe
JointStipulatedracts.SeeFed.R. Civ. P. 10(c) (“A statemenin a pleadingnaybe adopted byeferenceslsewhere
in thesamepleading otin anyotherpleading omotion. A copy of awritten instrumenthatis anexhibitto a
pleadingis apartof the pleading forall purposes.”)Rothv. CitiMortgagelnc., 756F.3d178, 180 (2cCir. 2014)
(consideratiorof acomplaintis limited “to thefactualallegationdn [the] . . .complaint,which areacceptedstrue,
to documentattachedo thecomplaintasanexhibit or incorporateth it by referenceto mattersof which judicial
noticemay betaken,or to documentitherin plaintiffs’ possessioror of which plaintiffs hadknowledge andelied
onin bringingsuit” (quotingBrassv. Am.Film Techs.]nc., 987F.2d 142,150 (2d Cir. 1993)).
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seq.ld. § 6.The landlords subjectto significantpenaltyfor failing to follow the statutory
evictionprocesdo dispossesthetenant.ld § 7.

OnMarch 10, 2020, under th&tatutoryauthoritygrantedto him by ConnecticuGeneral
Statute8 19a-131and28-9, Governor Lamonssuedadeclarationof publichealthandcivil
preparednessmergenciesandproclaimeda stateof emergencydueto the COVID-19 outbreak
in theUnited Statesand Connecticutld. § 11.Among the powers of the Governor undection
28-9is the powerto “modify or suspendh whole orin part,by orderashereinaftemprovided,
anystatute. . .whenevetthe Governor findsuchstatute. . .is in conflict with theefficientand
expeditiousexecutionof civil preparednesiinctions or th@rotecton of the publichealth.”
Conn.Gen.Stat.§ 28-9(b)(1).

Sincehisdeclaratiorandproclamation Governor Lamonhasissuedoversixty executive
ordersaimedat reducing thehreatof COVID-19to Connecticut: At issuehereare Executive
Orders7G, 7X, and7DDD. OnMarch 19, 2020, Governor LamorgsuedExecutiveOrder7G,
which suspended nocritical court operationandassociatedequirementsJointStip. Factsy
13.0nMarch 20, 2020, Governor LamorgsuedExecutiveOrder7H, which orderedall non-
essentiabusinesse® eithercloseor work from home.ld. §14. As aresult,Connecticut’s

unemploymentateincreasedignificantlyfrom 3.8%in Februaryto 9.8%in June>

4 All of the ExecutiveOrdersareaccessibl®n thewebsitefor the Stateof Connecticutpf which the Courttakes
judicial notice.SeegenerallyGovernorLamont’sExecutiveOrders CT.Gov, https://portal.ct.gov/Officef-the-
Governor/Governors-Actions/Executive-Orders/GovelrammontsExecutive-Orders?page#lhstvisited Aug. 3,
2020);seealsoFed.R. Evid. 201(b) (“The courtayjudicially notice afactthatis not subjecto reasonable dispute
becausd: (1)is generally knowrwithin thetrial court’sterritorial jurisdiction; or (2) canbe accuratelyandreadily
determined from sources whasecuacy cannot reasonably be questioned.”).

5 The Connecticut Department of Labstateghatthe “Connecticutunemploymentatecontinuego be
underestimatedueto challengegncounteredh the collectionof data,” but “estimateshe unemploymentateto be
in the range of 1617 %6r theMid-June period,” a slightleclinefrom May. Stateof Conrecticutv. U.S.
UnemploymenRate CONNECTICUT DEPARTMENT OF LABOR,
https://www1.ctdol.state.ct.us/Imi/unemprate CTUS &gt visited Aug. 3, 2020).
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OnMarch 27, 2020, théresidentf theUnited Statessigned the Coronavirusid, Relief
andEconomicSecurityact(“CARES”), which provided numerouforms of relief to affected
industriesandindividuals. JoinStip. Factsy 15.The CARESAct alsoincluded protections for
rentersandhomeowners, including a prohibiti@gainstheweviction casediled by housing
providerswho participatein certainfederalhousingrentalprograms on thbasisof nonpayment
of rent. 15U.S.C.88 9056-58. Under 18.S.C.8 9056(b), homeownergith a“federally
backedmortgage loanimayseeka 180-dayorbearancentheir loan,with anadditional 180-
day extensiomat the homeowner’sequestSection9056(c)placeda sixty-day foreclosure
moratorium orservicesof federallybackedmortgagdoans beginning oMarch 18, 2020. 15
U.S.C.8 9056(c)On Junel?, 2020, the~ederaHousingAdministrationextendedhis
moratoriumuntil August31, 20208 Similar protectionsareavailablefor multifamily borrowers.
15U.S.C.8 9057(a) (“During theoveredperiod, amultifamily borrowerwith aFederally
backedmultifamily mortgagdoanexperiencingafinancial hardship duedirectly or indirectly,
to theCOVID-19 emergencymayrequesiaforbearancainder theermssetforth in this
section.”).

OnMarch 31, 2020, Governor Lamont announegthgreementvith over fifty
Connecticutreditunionsandbanksto offer upto ninety days of mortgage-paymdatbearance,
with nolatefees,newforeclosuresales,or evictionsfor ninety daysPressReleaseOffice of
Gov'r NedLamont, Governor Lamont Announces Mortg&gmenRelief During COVID-19
Crisis(Mar. 31, 2020) https://portal.ct.gov/Officef-the-Governor/News/Press-

Releases/2020/03-2020/Governor-Lamont-Announces-MortgagerenRelief-During-

& PressReleaseDep’t of Hous. &UrbanDev., FHA Extends Foreclosu@ndEviction Moratorium forSingle
Family Homeowners for AddTwo Months(Junel7,2020),
https://www.hud.gov/press/press_releases_media_advisories/HUD_No_20_081.
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COVID19-Crisis Thisagreementvith mostbanksandcredt unionswasrecentlyextendedo
apply untilJuly 30, 2020/

On April 10,2020, Governor LamorigsuedExecutiveOrder7X,2 which included
numerous protections foesidentiakrenterampactedoy COVID-19 for the duration of the
declaredoublic healthandcivil preparednessmergencies]ointStip. Factsy 16.As relevantto
this case ExecutiveOrder7X included the following provisions:

e ConnecticuGeneralStatutesf 47a-23s modifiedto additionallyprovidethatneither
landlords ofresidentialdwelling unitsnor their legal representativesoulddeliver a
noticeto quit orserve/returrasummaryprocessactionfor nonpaynentof rentfor any
reasorbeforeduly 1, 2020,“exceptfor serious nuisancasdefinedin section47a-15 of
the ConnecticuGeneralStatutes.’ld. 16(a).

e ConnecticuGeneralStatutesgf 47a-15as modifiedto additionallyprovideanautomatic
sixty-day graceperiod forApril rent,aswell asasixty-daygraceperiodfor May rent
uponrequestld. 1 16(b)«c).

¢ Rentersvho hadpaid asecuritydepositgreaterthanone month’sentcould apply the
additionalsecuritydeposit over one monthfentto anyrent duefor April, May, or June.
Specifically, ConnecticuGeneralStatutess 47a-21is modifiedto additionallyprovide:

(m) Upon thewritten requestof atenantof adwelling unit whois
not enrolledin the security depositguarantegrogramestablished
by the Commissionerof Housing pursuanb Section8-339 of the

ConnecticuGeneralStatutesywho haspaid a securitydepositn an
amountthat exceedsone month’srent, and who provideswritten

” GovernorLamontand BankingCommissionePerezAnnounce 6@ay Extensiorto MortgageReliefProgram
CT.gov (Junet, 2020), https://portal.ct.gov/DOB/Newsroom/2020/CT-Mortg&gdiet-ProgrameExtended

8 ExecutiveOrder No. 7X: Protectionof Public Health andSafetyDuring COVID-19 Pandemic and Response —
RenterProtections ExtendedClassCancellation andDther SafetyMeasuresEducatorCertification, Food Trucks
for Truckers CT.cov, https://portal.ct.govimedia/Officeof-the-Governor/Executive-Orders/Lamdikecutive
Orders/Executive-Ordelo-7X.pdf (lastvisited July 17, 2020).
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notice, including but not limited to in written electronic
comnunication, that he or she has becomefully or partially
unemployed or otherwisgustainedh significantiossin revenue or
increasein expensesas a result of the COVID-19 pandemic,a
landlord ofsuchunitshallwithdrawanamount osaiddepositqual
to the amounin excesf one month’sentfrom anescrowaccount
and apply it toward the rent due in April, May, or June 2020.
Notwithstanding subsection (h) thfis section,anescrowagentmay
withdraw fundsfrom an escrowaccountto comply with such a
request. The amounwithdrawn by the escrowagentand applied
towardtherentdueshallno longer beonsiderecan amount of the
security deposit forany purpose, including butot limited to the
calculationof interest,assignmento successorandthe paynent of
security deposit and interest at the termination of a tenancy.
Notwithstanding subsection (b) thfis section,no landlordwho has
compliedwith sucharequestmay demandthe securitydeposit be
restoredo anamounthatexceed®one month’sentealier thanthe
later of the end of the public health and civil preparedness
emergencydeclaredon March 10, 2020, includingany period of
extension orrenewal of such emergency,or the date the rental
agreemenis extendedr renewed.

Id. 1 16(d).

On June 29, 2020, Governor LamasguedExecutiveOrder7DDD,° which extended
protections foresidentiarenterampactedoy COVID-19.1d.  27.As relevantto this case,
ExecutiveOrder7DD included the following provisions:

e ConnecticuGeneralStatutesf 47a-23s modifiedto additionallyprovidethatneither
landlords ofresidentialdwelling unitsnor their legal representativesoulddeliver a
noticeto quit orserve/returrasummaryprocessactionfor nonpaymenof rentfor any
reasonbefore August 22, 2020gxceptfor nonpayment ofentdue on oprior to

February29, 2020 or for seriousuisance(].”ld.

9 ExecutiveOrder No. 7DDD: Protectionof Public Health and SafetyDuring COVID-19 Pandemic and Response —
Extensiorof Eviction Moratoriumand AdministrativeDeadlinegJune29, 2020)CT.cov, https://portal.ct.gov/-
/media/Officeof-the-Governor/Executive-Orders/LamdatecutiveOrders/Executive-Ordedo-7DDD. pdf.
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e ConnecticuGeneralStatutesg 47a-21is modifiedto additionallyprovide:

(m) Upon thewritten requestof atenantof adwelling unit whois
not enrolledin the security depositguarantegrogramestablished
by the Commissionerof Housing pursuanb Section8-339 of the
ConnecticuGeneralStatutesywho haspaid a securitydepositn an
amountthat exceedsone month’srent, and who provideswritten
notice, including but not limited to in written electronic
communication,that he or she has becomefully or partially
unemployed or otherwisgustaineda significantiossin revenue or
increasein expensesas a result of the COVID-19 pandemic,a
landlord ofsuchunitshallwithdrawanamount osaiddepositqual
to the amounin excesf one month’sentfrom anescrowaccount
and apply it toward the rent duein April, May, or June,July or
August 2020. Notwithstanding subsection (h)tlis section,an
escrow agent may withdraw fundsfrom an escrow accountto
complywith sucharequestThe amountwithdrawnby theescrow
agentandappliedtowardtherentdueshallno longer beonsidered
anamount of thesecuritydepositfor any purpose, including but not
limited to the calculationof interest,assignmento successorand
the payment ofecuritydepositandinterestat theterminationof a
tenancy Notwithstanding subsection (b) thfis section,no landlord
who hascompliedwith such a requestmay demand thesecurity
deposit berestoredto an amountthat exceedsone month’s rent
earlier than the later of the end of the public health and civil
preparednessmergencyleclareconMarch 10, 2020, includingny
period of extension orenewalof suchemergeng, or the datethe
rentalagreemenis extendedr renewed.

Sedd. 1116(d),27. ExecutiveOrder7DDD further statedasdid ExecutiveOrder7X:
“[N]othingin this ordershallrelieveatenantof liability for unpaidrentor of the obligatiorto
complywith othertermsof arentalagreemenbor statutoryobligations pursuarto Connecticut
law,” and“nothingin this ordershallrelievea landlord of the obligatioto complywith arental
agreemenbr statutoryobligations pursuarib Connecticutaw.” Id. § 16(e).

Onthesameday, Governor Lamorglsoannounceda comprehensivelanto putmore
than$33million in stateandfederalresources$o work providingemergencyssistancéo
rentershomeownersandresidentiallandlordsimpactedby theCOVID-19 publichealth

emergency.PresReleaseOffice of Gov'r Ned Lamont, Governor Lamont Announces
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Assistancdor RentersHomeownersandResidential andlordsimpactedby COVID-19
EmergencyJune29, 2020),https://portal.ct.gov/Officef-the-GoverndNews/Press
Releases/2020/06-2020/Governor-Lamont-Annoudsssstanceor-RentersHomeowners
andResidentialLandlords.In thesamepressreleaseannouncinghis plan,SocialServices
CommissioneandActing PublicHealthCommissioneDeidreGifford issted the following
statement:

When peoplelose their housing,they may be forced to resortto

living in doubled-ugsituationsor to enterhomelessheltersScience

is clearthat denserhousing conditiongind lessability to socially

distanceameanagreaterisk to theseindividualsandfamilies,andto

their communities,of catchingand spreadingthe COVID virus.

Helping Connecticutesidentsstay houseds an importantpart of

our publichealthresponse.
Id. Theplanincludes providing $1illion in rentalassistanc@aymentsto landlords orbehalf
of approvedenantapplicantswith apriority onlower-income householdsho havebeendenied
unemploymeninsurance.’ld.

TheJudicialBranchof the Stateof Connecticutilsohasindependently suspendad
evictions untilSeptembed, 2020.SeeOrderby Chief AdministrativeJudge forCivil Matters
(Conn. SuperCt. Apr. 23, 2020) (orderingan immediatestayof theserviceof all issued
executions orvictiors andejectmentghroughJunel, 2020"(emphasi®mitted)),
https://jud.ct.gov/HomePDFs/execution_61.g@dfderby Chief AdministrativeJudge forCivil
Matters(Conn. SuperCt. June 9, 2020) (orderirfign immediatestay of theserviceof all issued
execuions on evictiongndejectmentghrough August 1, 202qQemphasi®mitted)),

https://jud.ct.gov/HomePDFs/ExecutionStayAugl.f@fierby Chief AdministrativeJudge for

Civil Matters(Conn. SuperCt. July 20, 2020) (orderinan immediatestayof thesenice of all
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issuedexecutions on evictiorendejectmentshroughSeptembelf, 2020” (emphasi®mitted)),
https://jud.ct.gov/HomePDFs/ExecutionStaySeptember.pdf.

Plaintiffs arelimited liability companiesandowners ofresidentiakeal propertylocatedin
various Connecticutities, with written leaseagreementsvith atleastonetenant Am. Compl.{
10-15;seealsoJoint Stip. FactsY 17-26. Plaintiffs arelandlordsof residentialpropertieghat
have noteceivedrentfor eitheratleastonemonth beforeMarchor Marchandafter. Id. 1128—
35. Plaintiffs havebeen*forced to relinquish a portion atheirlegally retainedsecuritydeposit”
for tenantgequestingo usethesecuritydepositfor rentownedfor May and/or Juneld.  36.

Plaintiffs allegethatthe“Legislaturehasprovided no findings odeclarationgo support
anylegitimategovernmeninterestfor permittingthe commercialeviction processvhile totally
halting theresidentialevictionprocess.’ld. § 38.

B. Procedural History

OnJune 16, 202 laintiffs filed their ComplaintagainstGovernor Lamont. Compl.,
ECFNo. 1 (June 16, 2020Dn thesameday,theyalsofiled theiremergencynotionfor a
temporaryrestrainingorder or.alternatively theissuanceof apreliminaryinjunction.PIs.” Mot.
for Emergencyl emporaryRestrainingOrder,or, in the Alternative,Issuancef aPreliminary
Injunction,ECFNo. 2 (June 16, 202Q}PIs.” Mot.”); Mem. of Law in Supp. ofPIs.” Mot., ECF
No. 3 (June 16, 202Q)PIs.” Mem.").

Plaintiffs seekto enjointheenforcemenbf thechallengedneasures ExecutiveOrders
7Gand7X (andlater7DDD) for “depriv[ing] thePlaintiffs of their Constitutional righto private
contract,right to dueprocessof law, right to equalprotection under thiaw, andright against
havingtheir propertytakenfor publicusewithoutjust compensation.PIs.’ Mot. at 1. They

furtherallegethattherelevantportions ofExecutiveOrder7X (andlater 7DDD) are*“outside the



Case 3:20-cv-00829-VAB Document 41 Filed 08/07/20 Page 10 of 39

scope of th®efendant'sconstitutionabndstatutoryauthority,andarethereforeultra vires” 1d.
at 1-2.Plaintiffs seektheissuanceof apreliminaryinjunctionasfollows:

1. The Defendantand all governmentalagencies,departments,
political subdivisions, under theefendang’ authorityor direction,
are herebyrestrainedare enjoinedand prohibitedfrom takingany
actionto enforceExecutiveOrder 7X to sanctioncharge punishor
penalizeany Landlord forfailing or refusingto follow or abide by
suchExecutiveOrder.

2. The Defendantshall issue Executive Orders which modify
ExecutiveOrders7Gand7X soasto provide thePlaintiffsandthose
like thema procesaunderwhich to issueNoticesto Quit, to initiate
and pursuesummaryproces<sviction actions,andto proceedwith

executionof evictionjudgments.

3. The Defendantshall issue Executive Orderswhich repealthe
remainingportionsof ExecutiveOrder7G and7X thatare outside
the scope of thkegal authority of theDefendantGovernor.

ProposedrderRegardingPls.” Mot., ECFNo. 4 (June 16, 2020).

Plaintiffs asserthat ExecutiveOrders7G, 7X, and7DDD areissuedn excessof
Governor Lamont’s constitutionahdstatutorypower,“completelyeliminatd] all processand
thus prohibif] ownersof residentiakeal property . . from exercisingtheir constitutionally
guaranteedightto liberty[,] property, orevenfrom taking meaningfupreparatorystepstoward
exercisingthose righs. Pls.” Mem. at 14-15. In their view,

[m]andating gudicial judgmentto exercisea constitutionalright
while barringall meansand processo obtainsuchjudgment,is a
clear violation of the Plaintiffs’ Fifth and Fourteenth Amendment
right to due pocessof law. Banning thePlaintiffs from exercising
their constitutional rightswhile allowing landlords rentingto
commerciakenantdo continue servingoticesto quit andinitiating
summaryprocesseviction actionsviolates the Plaintiffs’ right to
equal protection under thé&aw. Ordering thePlaintiffs and other
landlordslike themto surrendepart of thesecurityfor which they
negotiatedandagreedn a privatecontractviolatesthe Landlorg’
constitutional rights under both th€ortracts Clause and the
TakingsClauseof theU.S. Constitution.

10
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Id. at 15.

In supportof their dueproces<laim, Plaintiffs arguethat “ratherthanproviding for
expeditious resolution aentissuesthe Defendant'Ordersactuallyprecludethe Plaintiffs from
beingheardat anytime in anymannerJet aloneata meaningfutime or in a meaningful
manner.”ld. at 16. Theyclaim thatGovernor Lamontis violating the fundamental,
constitutionallyguaranteedightsof thePlaintiffs andsimilarly situatedandlords—who are
otherwiseentirely eligible to regainpossessiowf their properties undeall applicablefederal
andstatelaws.” Id. at 17.

In addition,they contendhatthe ExecutiveOrdersapply“a prior restraintagainstthe
right to obtain thebenefitsof voluntarily negotiatedndenteredprivatecontracts.d. Plaintiffs
arguethat“[tlhe completebanonall residentialeviction proceedings imposed efendant’s
ExecutiveOrdersnullifies Connecticut'sestablishedtatutoryeviction procedures[.]'1d. In their
view, the“more immediateliberty interestbeing volated. . .is their right, under Connecticut
law, to issuenoticesto quit, to submittheir casedor adjudication for due consideratiandto
have thoseasedimely andobjectivelyadjudicated.’ld. at 18. Plaintiffs further arguethattheir
substative dueprocesgightsarebeingviolatedfor thesamereasonsbecausé[t]he right notto
be deprived of property without dpeocesss afundamentatight.” Id. at 19. Becausdhe
ExecutiveOrdersdo notaffectcommercialandlords Plaintiffs argue hatGovernor Lamont
cannot demonstrate“aompelling government purpose” for deprivitigemof “fundamental
constitutional rights.d. at 20.

In supportof their ContractClauseclaim, Plaintiffs arguethatthe ExecutiveOrders
“directly impairf] [their] rightsasregardtheuseof securitydepositdenderedoy their tenantspy

removing the depositom its agreedupon purpose, without tHelaintiffs’ consent.’ld. at 22.

11
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They contendthattheevictionmoratorium*also impairs[their] right—forming thevery
foundationatermsof thecontract—to usethe housing coudystemto enforcethecontractterms
againstthosetenantsvho fail to timely paytheirrent.” 1d.

Plaintiffs concedehat“[m]aking it easierfor peopleto stayhome during @ardemicis a
‘significant public purpose,”andthat“controlling andreducing thespreadof COVID-19is an
important government objectived. at 23. But they objectto themeanschoserto accomplish
thesepurposeasunreasonablandinappropriatebecauseesidentialandlordsareprevented
“for anindefinite period oftime. . .from not onlycompletinganevictionprocess . . butalso
from takingeventheinitial administrativeor procedurestepsto commencenevictionprocess.”
Id. at 23—24.Plaintiffs arguethat “preventing Landlordérom servingnoticesto quif], andfrom
initiating summaryprocessactionsarenot[justifiable actions].”ld. at 24.In Plaintiffs’ view,
becauséno courtwasopenin Connecticuto hearany evictioncasedasedupon non-payment
of rent[,] . . . both thenoratoriumandthecompelleduseof securitydepositsverewholly
unnecessargnddo nothingo actuallyremove thehreatof eviction or the spreadof COVID-19
asregardsanytenant.”ld.

In supportof their TakingsCauseclaim, Plaintiffs arguethat“the Defendant’Order
unquestionablyorcesthe Plaintiffs andlandlordslike themto sufferthe public burden of paying
rentfor thestate’snon-payingenantsoy surrendering theecuritythe landlorddargainedor in
their privatecontracts.”ld. at 27. They*“also allegephysical takings ofheir properties.”d.
Accordingto them,"“the Orderseffectively createanactual,statesponsoreaccupancyof the
Plaintiffs’ properties.d.

Plaintiffs arguethatthe ExecutiveOrderspreventhemfrom using“the exclusiveprocess

to legally dispossesa defaultedtenant,”which violatestheir constitutional rightsld. at29.In

12
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their view, “Defendanthasclosedthe courtg] leavingthePlaintiffs with norecourseno process
to follow, no venudo havetheir rightsadjudicatedandnowhereo appeal.”ld. at 30.
Given the scopeand effect of Defendants Orders, compktely
extinguishing the right of property ownelike the Plaintiffs to
protecttheir propertyinterestsand reapthe benefitsunder private
contractsduring this pandemic,they cannot survive heightened
scrutiny.At issuehereis thevery sort of categorcal elimination of
fundamentalrights that can never be tolerated,even under the
government’s broadmergencyowers.
Id. at 31. Plaintiffs claim the ExecutivéOrdersalsofail to meetintermediatescrutiny.ld. at 31—
32.In theirview, the Executivélrdershave no reasonabli¢ “with thestatedobjective of
controllingandreducing thespreadof COVID-19 becauseheeffectis an outrightandtotal ban
againsthesePlaintiffs’ rights.” Id. at 33. Despitebeing“purportedlyissuedunder the
legislature’semergencydelegationof power” under Connectic@eneralStatuteg8 19a-131a
and28-9, Plaintiffs claim the ExecutivéOrdersareultra viresactsissuedwithout authorityld. at
34-35.

Plaintiffs emphasizehatthey“require asteadyandreliablestreamof rentsin orderto
maintaintheir own obligationsto paytaxes,mortgagessalariesandothercostsof maintaining
their properties.’PIs.” Mem. at 36. They arguethatthe ExecutivéOrders‘cut off [] thatrental
stream all withoutany practicalbenefitto tenantor thestate’sstatedobjectiveof keepingthem
home.”ld. at 37. Theyclaimthat Connecticutis fully capableof providingmonetaryrelief to
thosetenantsvho areultimately unableto pay on-goingrent, eitherthroughdirea paymentgo
landlords, or bygrantsto tenants.”ld. On Junel9, 2020, the Courtelda telephonic scheduling
conferenceandsetabriefing scheduleaswell asa hearingdate.Minute Entry, ECFNo. 17

(June 19, 2020).

OnJune 30, 202®Rlaintiffsfiled an AmendedComplaint,adding theecentlyissued

13
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ExecutiveOrder7DDD. Am. Compl.,ECFNo. 23 (June 30, 2020). Governor Lamaitsuedin
his official capacityand,for hisultra viresactsasdescribedherein,is alsosuedin his individual
capacity.”ld. § 16.Plaintiffs allegethat Governor Lamont’sictionsandorders,ssuedwhile
actingunder color oktatelaw, denyPlaintiffs of “their rightto own andpossessesidentiakeal
propertyasthey seefit, andaslegally authorizedoy U.S. Constitutionand Connecticustatute.”
Id. 139.

OnJuly 10, 2020, Governor Lamofited anoppositionto themotionfor apreliminary
injunction.Def.’s Mem. of Law in Opp’nto PlIs.’ Mot., ECFNo. 27 (July 10, 2020)"“Def.’s
Opp’'n”).

Governor Lamonargueghathehasusedhis constitutionallyauthorized'police powers”
to respondo thepandemicDef.’s Opp’nat 8—9.He argueghat“Plaintiffs comenowherenear
meetingtheir burden . . [with] legalargumentgthat] areill -founded,speculativeand
conclusory.”ld. at9. Furthermoreheargueghatthe EleventhAmendment prohibits equitable
relief basedon Plaintiffs’ ultra viresclaim.Id. at 10-11.

Accordingto Governor Lamont, the.S. Supreme Couiih Jacobsorv. Commonwealth
of Massachusettd497U.S. 11 (1905), stablishedhatafederalcourtcaninterveneasto astate’s
infectiousdiseaseesponse onlin extremecasespecauseall constitutional rightsnay be
reasonablyestrictedto combata publichealthemergencyld. at 13—-15.He argueghatthe
Execuive Orders‘preventindividualsfrom beingevicted,becominghomelesandhavingto
live in shelterspr havingto double up on housirgjtuations,"which hasa“real or substantial’
relationto the publichealthcrisisthathasgripped ouistateandnaton.” 1d. at 15.

As to the TakingClauseclaims, GovernorLamontargueghatbecauséhereis an

adequaterovision for obtainingust compensatiorfithereis nobasisto enjoin the government's
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actioneffectinga taking.”ld. at 16 (internalquotation narksandcitationomitted).Besideshe
Plaintiffs’ failure to pleada physical takingd. at 18—19, Governor Lamomisoargueghat“the
ExecutiveOrdersdo notmeetthelegal standardor a physical or regulatory takingd. at22,
andthatPlaintiffs’ takingsclaimsthus do not demonstrateckearandsubstantial likelihood of
succes®n themerits.

As to the ContractClauseclaims,Governor LamonargueshattheSecondCircuit has
not establishedhattheseclaims may be brought under 4@.S.C.8 1983,asPlaintiffs have done.
Id. at 23.In additionto arguingthat Plaintiffs failed to pleadtheseclaims, Government Lamont
alsoargueghatthe ContractClause‘doesnottrump a State’sright to protectthegenera
welfareof its citizen[d.” Id. at 25. He alsoargueghatallowing tenantgo payrentusingtheir
securitydepositin excesof one month’sentif theyfacefinancial hardshigis not a substantial
impairmentof [Plaintiffs’] contractrights,espea@lly when[P]laintiffs mayeventuallydemand
thattheir tenantgestoreany portionof thesecuritydepositthatwasusedfor rent.” Id. at 26.
Governor Lamont notewat Connecticut highlyegulatedandlordandtenantiaw, andthatthe
ExecutiveOrdersare“reasonablendnecessaryand “servealegitimatepublic purpose.id. at
27-28.

As to the duegorocesslaims, Governor Lamonarguegheyareduplicativeof the
TakingsClauseclaims,andthatthe substantive dysrocesslaimis subsumedh the procedural
dueprocessglaim. Id. at 29-30.He assertshat“[b]Jecausethe Ordersarelegislativeasopposed
to adjudicativein nature therecanbe no dug@rocesshallengegvenif the[P]laintiffs hada
cognizabldiberty or propertyinterestwhich theydo not.”ld. at 31. Furthermoreheargueghat
“the Orders’temporary suspension of servingticesto quit andserving or returningummary

processasegloes noviolate dueprocess,’especially‘[g]iven theravagesof COVID-19.” Id.
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at 34-35.In addition, heargueghatthe Executivédrders‘meetalegitimatestateobjective”’and
do notviolate substantive duprocesspecausélaintiffs have no constitutiondiberty or
propertyinterestat stakehere.ld. at 37.

Governor Lamonturther argueghatthereis noirreparableharmcausedoy the
temporarynature of th&xecutve Orders,andthat“the balanceof equitiesandthe public
interestweigh heavily againsthis Courtpreliminaryundoing theOrders.”Id. at40.

OnJuly 16, 2020GreaterHartfordLegal Aid, Connecticul_egal ServicesNew Haven
Legal AssistanceAssociaton, ConnecticufFair HousingCenter, JeromeN. FrankLegal Services
Organization, Connecticliegal RightsProject,and Connecticuveterand_egal Center
(collectively,the “Amicri’) filed, with the Court’spermissionanamici curiaebrief in supportof
Governor LamontBr. of Amici Curia, ECFNo. 30 (July 16, 2020)(“Amici Br.”).

Amici, who are“legal servicesproviders whosstaff attorneysepresentenantdacing
evictionin Connecticut housing courts&miciBr. at 3, argughatindividuals“cannotshelterin
placewithoutshelter.. . . [and][w]henfamiliesareevicted,by definition, theyareforcedout of
their homes,"id. at 8. Theyalsoarguethat“[a]n abrupt onslaught of evictiongll overwhelm
theavailablerelief, just asthe Stateis strugding to maintainits gainsin thefaceof a troubling
nationalwaveof infections.”ld. at 10. Furthermordyasedon Amicis experience’[u]ntil
resourcesrein place,Connecticut’s housingourtscannotrestartsafely,let aloneprocessa
tsunami oflnew non-paymentases.’1d. at 13.

Finally, Amici arguethat Connecticut’sviction moratoriumis largely coextensivevith
the CARESAct evictionmoratoriumwhich “demonstrateshe proprietyof the Governor’'s
responseo thepandemic.’ld. at 14.In theirview, Connecticut’s'eviction moratoriumhashad

atleasttwo positiveeffects”:
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First, it prevents peoplarho havelost their jobsfrom the further
destabilizationof losingtheir homesandall the costsand harmful
effectsthat would follow. Second, it reducesthe exposuréo the
virus that dislocationwould otherwisecause whether through(1)
the actualmoveitself; (2) enteringhomelesssheltersthat lack the
ability to houseall their residentsin a safe manner during a
pandemicandeitherexposing or being exposéalthe coronavirus
in thatsetting;or (3) combining householdsith othersvhomaybe
at risk of contractingCOVID-19 by virtueof their statusas an
essentiaworker orotherwise.Iln this manner,the moratoriumhas
helpedprevent theacializedhealtheffectsof the pandemidrom
gettingevenworse.

Id. at18.

OnJuly 17, 2020pPlaintiffs filed their reply. Replyin Supp.of Pls.” Mot., ECFNo. 32
(July 17, 2020X“Pls.” Reply”). They arguethatExecutiveOrder 7DDD “showsthat Defendant
cannofjustify hisrestrictionson thePlaintiffs’ rightsunder the guisef keeping nonpaying
tenantdn their homesto protectagainstthe Corona/irus,” becausét allowsresidential
landlordsto moveforwardwith evictions forclaimsagainstenantsvho hadnot paidtheirrent
prior to February29, 2020ld. at4.

Onthesameday, Plaintiffs alsoobjectedto thefiling of theAmici brief asundulylate,
“foreclosing[them] from anyreal opportunityto reviewandrespond.'Obj., ECFNo. 31 (July
17, 2020).

OnJuly 19, 2020, theartiesfiled a jointstipulationof factsfor thehearing.Joint Stip.
Facts

OnJuly 20, 2020Plaintiffs filed a noticethat“therewill be no additionalitness
testimonynor additionakvidencepresentedo the Courtat thehearingon WednesdayJuly 22,
2020.” Notice,ECFNo. 35(July 20, 2020).Theyalsofiled arevisedproposed order:

1. That the Defendanttake such action(s) necessaryso that
Connecticustatecourtsareno longerprecludedoy ExecutiveOrder

7G, from procedurally addressingas well as issuing and
effectuating Judgment in,residential housing summary process
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actionsinstitutedprior to the Defendant’sDeclaration(s)of Public
HealthEmergencyandCivil PreparednegMarch 10, 2020);

2. That the Plaintiffs, and those similarly situated, be lawfully
permitted,onceagain,to serveaNoticeto Quit Possessiofwithout
gualification)upontenants;

3. That the Plaintiffs, and those similarly situated, be lawfully
permitted,onceagain,to serveandreturnasummaryprocessction,
to court;

4. That the Defendanttake such action(s) necessaryso that
Connecticustatecourtsareno longeiprecludedoy ExecutiveOrder
7G, from adjudicatingaswell asissuingandeffectuatingJudgment
in, residentialhousingsummaryprocessactionsinstitutedafter the
Defendant’sDeclaration(s)of Public HealthEmergencyand Civil
Preparednegdarch 10, 2020); and,

5. Sincethe above wouldikely call for modificationsto Executive
Orders7G, 7X, and 7DDD, counsel for thdefendantwould need
to work togetherwith counselfor the Plaintiff over the next 48
hours,to draftacceptablenodificationsto those Executive 2
Orders,with the ability of eithersideto askfor a statusconference

should thepartiesbe unabldgo agreeupon appropriate language
meetthe intentof the above.

Pls.” RevisedProposedrderRe: Pls.” Mot., ECFNo. 36 (July 20, 2020).

OnJuly 22, 2020, the Couhteld ahearingby videoconferenceMinute Entry,ECFNo.
39 (July 22,2020). The CourdlsograntedPlaintiffs leaveto file areply to thebrief of the Amici
by August 5, 2020.

On August 5, 2020Rlaintiffs filed their resposeto the Amicibrief. Pls.” Resp.to Amici
Br., ECFNo. 40(Aug. 5, 2020).Theyemphasiz¢hatthey have notskedfor “the full and
unconditionaketurnof all housing court procedures,” but hamsteadaskedthe Courtto
recognizetheexistenceof a middle grountbetweerthe unconstitutionatompleteclosure of the
housing courtsandthecrowdedandchaoticcattlecals typical of the pre€OVID era.”Id. at 2.

Plaintiffs asserthat“it is theDefendanthot theJudicialBranch,who closedthe courtgo

18



Case 3:20-cv-00829-VAB Document 41 Filed 08/07/20 Page 19 of 39

the Plaintiffs andis keepingthemclosed: Id. at 3. Accordingto Plaintiffs, the Connecticut
JudicialBranchcanonly rely on the Executiv®©rders,andhasno independent power
authorityto closethe housing courtsr suspend evictionsd. Plairtiffs acknowledge thease
by-casebasisonwhich the housingourts mustoperate puttheyargue:

Keeping the courtsclosedto all cases,regardlessof individual
situation,only exacerbatethe crisis by piling up huge numbers of
casesthat will overwhelm the courtsdrastically delay proper
adjudicationandput thePlaintiffs at heightenedisk of foreclosure
and bankruptcy. . . Allowing the Defendant’sorder to stand]
unconstitutionallyplacesthe entire burden of Connecticut’'s long-
standing'eviction crisis’ squarelyon thebacksof thatsmall subset
of landlordsike thePlaintiffs, who arenoteligible for any stateor
federalrelief whatsoever.

Id. at 5—6. FurthermoreRlaintiffs arguethat“neither a Noticeto Quit, nor theinitiation of a
summaryprocessaction,norevena judgmentor possessiormesultsin atenantbeing obligated
to vacatea property.’1d. at 7. Theyclaim:

Temporarilyenjoining theDefendantrom keeping the couridosed

to the Plaintiffs, andfrom prohibiting thePlaintiffs from initiating

and adjudicatingtheir private contractclaims is the beg way to

ensure aealthyand abundant housinmarketto servethe people

of this state specificallyincludingfamilies of color.

Id. at10.
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Il. STANDARD OF REVIEW

Preliminaryinjunctiverelief is an extraordinaryemedyandnot amatterof right. Winter
v. Nat. Res.Def. Council,Inc., 555U.S.7, 24 (2008)To obtain apreliminaryinjunction under
FederalRule of Civil Procedure 65, a movamust establisithat[theyare]likely to succeedn
themerits,that[they are]likely to sufferirreparableharmin theabsencef preliminaryrelief,
thatthebalanceof equitiestipsin [their] favor,andthataninjunctionis in the publicinterest.”
N.Y.Progress& Prot. PACv. Walsh 733 F.3d 483, 486 (2dir. 2013) (quotingNinter, 555
U.S.at 20); seealsoMoorev. Consol. Edisor€o. of N.Y.,Inc., 409 F.3d 506, 510 (2dir. 2005).

Whendeciding amotionfor preliminaryinjunction,“a courtmay consider thentire
recordincludingaffidavitsandotherhearsayevidence.”Johnsorv. NewportLorillard, No. 01
Civ. 9587(SAS),2003WL 169797 at*1 (S.D.N.Y.Jan.23, 2003). The movingarty, however,
mustalsomakea“clear” or “substantial’showing of a likelihood o$uccess the injunction
soughtwill alter,ratherthanmaintainthe statusquo.SeelJolly v. Coughlin 76 F.3d 468, 473 (2d
Cir. 1996).

In the SecondCircuit, “[tlhe samestandardsisedto review arequestor apreliminary
injunction govern consideration of applicationfor atemporaryrestrainingorder.” Staglianov.
HerkimerCent.Sch.Dist., 151F. Supp. 3d 264N.D.N.Y. 2015);Local 1814 Infl
Longshoremars Assn v. N.Y.ShippingAssoc.)nc., 965F.2d 1224, 1228 (2«Cir. 1992)
(recognizingthatthe standardfor atemporaryrestrainingorderis thesameaspreliminary
injunction standard)rreparableharmis the ‘mostsignificant conditiorwhich mustbepresento
support the granting of a temporary injunctio@apital City GasCo. v. Phillips Petroleum Co,,
373 F.2d 128, 131 (2@ir. 1967)(citationomitted);Reuterd_td. v. United Pressint 1., Inc., 903

F.2d 904, 907 (2€ir. 1990) (“the movingparty mustfirst demonstratéhat[irreparable]injury

20



Case 3:20-cv-00829-VAB Document 41 Filed 08/07/20 Page 21 of 39

is likely before the otharequirementgor theisstanceof aninjunctionwill beconsidered”)As
with arequesfor preliminaryinjunctiverelief, the movingparty mustshowirreparablenarm
thatis “not remoteor speculativebut actualandimminent.” JacksorDairy, Inc. v. H.P. Hood &
SonsJnc., 596F. 2d 70, 72 (2dCir. 1979) (internatitationsomitted).
[I. DISCUSSION

Plaintiffs allegethat Governor Lamont’s Executiv@rders7G, 7X, and7DDD violate
their rights under th&).S. Constitution’s (1) EquaProtectionClause,(2) ContractClause,(3)
DueProcessClauseand(4) TakingsClauseandthathis conductn issuingthe Executive
Ordersare(5) ultra vires Theyappeatto seeka preliminaryinjunctionbasedonall counts,
exceptCountOne,theclaim basedon the EquaProtectionClauset?

A. Standing and Redressability

Article 1l, Section2 of theU.S. Constitutionlimits federalcourtjurisdictionto “casesand
controversies of theorttraditionallyamenabléo, andresolvedby, thejudicial process.”
Spokeolnc.v. Robinsg 136S. Ct. 1540, 1550 (2016) (quotingt. Agencyof Nat.Res.V. U.S.ex
rel. Stevenss29U.S.765, 774 (1998) Becausé€'standingis necessaryo ourjurisdiction,” a
federalcourtis requiredto determinestandingat the outset.Strubelv. Comenity Bank842 F.3d
181, 187 (2cCir. 2016). Aparty hasstandingwvhenit is the properpartyto bring eachclaimit
seekdo pressMahonv. Ticor Title Ins. Co., 683F.3d59, 64 (2dCir. 2012). Aplaintiff is the
properpartywhenshesatisfiesthe “irreducible constitutionahinimum?” of standingn federal

court: (1) “injury in fact;” (2) thatis “fairly traceable’to a defendant’shallengecconduct;and

10 plaintiffs do noincludeanyargumentsor seekinga preliminaryinjunction basedonthe EqualProtection Clause
claim. SeePls.” Mem.at 37 n.4(“As with theclaimsaddressetierein,thePlaintiff's [sic] EqualProtectionclaim
would alsosucceedyet neednot be addressedtthis pointfor the Courtto grantthe relief soughtby the Plaintiffs
throughthis motion.”). As aresult,the Courtneednot addresshis claimin orderto determinehe appropriateness of
anyrelief now.
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(3) thatis “likely to beredressedby a favorabla@lecision.Lujanv. Defendersof Wildlife, 504
U.S.555, 560-61, 589-90 (1992)0 support standinggninjury mustbe both toncreteand
particularized."Mejia v. TimeWarner Cable Ing No. 15-CV-6445(JP0O),2017WL 3278926 at
*7 (S.D.N.Y.Aug. 1, 2017) (quotingSpokeolnc., 136S. Ct. at 1548).

This casepresentsedressabilityssuespecausehe ConnecticududicialBranchhas
independently suspendadl evictions. Consequently, a favorable outcomhis casewould not
necessarihallow Plaintiffs to proceedwith evictions,asthemostrecentorderissuedby the
Chief AdministrativeJudgefor Civil Mattersstayed‘the serviceof all issuedexecutions on
evictionsandejectmentshroughSeptember2020. ! Orderby Chief AdministrativeJudge for
Civil Matters(Conn. SuperCt. July 20, 2020) available at
https://jud.ct.gov/HomePDFs/ExecutionStaySeptember.pdf.

Neverthelesshecausealiscoverycould demonstrateedressabilitythe Courtwill decide
Plaintiffs’ motion onits meritsandwill notdismissfor alack of standingatthistime.

B. Likelihood of Suacesson the Merits

Beforeissuingapreliminaryinjunction,“a district courtmustconsidemhetherplaintiffs
havedemonstratethattheyarelikely to prevailon themerits.” Ashcroftv. ACLU, 542U.S. 656,
666 (2004).

1. The Ultra Vires Claim
As aninitial matter,this Courtlacksjurisdictionover Plaintiffs’ ultra viresclaim under

the EleventhAmendment of th&).S. Constitution “The EleventhAmendmenbarsasuit against

11 At the hearing by videoconference, counselRtaintiffs indicatedthatif the Court grantetheir preliminary
injunction and the ConnecticaitidicialBrarch orderswerestill in effect, preventinghemfrom pursuing evictions,
thenPlaintiffs would alsobring suit againstheJudicial Branch,whichis not apartyto this lawsuit, andis separately
protected byts own doctrine ofimmunity. SeeBlivenv. Hunt, 579F.3d 204, 209-112d Cir. 2009) (recognizing
anddelineatinghe doctrine ofjudicial immunity.).
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stateofficials when‘the stateis thereal, substantiapartyin interest.” Pennhurst State Sch. &
Hosp.v. Halderman 465U.S.89, 101 (1984)And “it is difficult to think of agreaterintrusion
on statesovereigntythan. . . afederalcourt instruct[inglstateofficials on howto conformtheir
conductto statelaw.” Pennhurst465U.S. at 106.

Here,Plaintiffs arguethat Governor Lamontis actingbeyond the scopef his official
capacity. . . under coloof law.” Pls.” Replyat 5 (emphasi®mitted).Similarly to theresidential
landlordplaintiffs in EImsfordApartmentAssociates| LC v. Cuomg Plaintiffs do not argué¢hat
Governor Lamontlacks the poweto respondo the COVID-19 emergency-only thathehas
abusedhatpower.” 20ev-4062(CM), 2020WL 3498456at *6 (S.D.N.Y.June 29, 2020).
Therefore by seekingredresdor GovernorLamont’sallegedviolations of theauthority
delegatedo him by the ConnecticUteneralAssemblyunder ConnecticueneralStatutes§
28-9and19a-131aPlaintiffs askthe Courtto cureviolations ofstatelaw. But “[a] federal
court’s granf relief againststateofficials on thebasisof statelaw, whetherprospective or
retroactive does not vindicate the supreme authoritjederallaw.” Pennhurst465U.S. at 106.

Accordingly, theEleventhAmendment brsPlaintiffs’ ultra viresclaims.

2. Takings ClauseClaims

The Taking<Clauseof theFifth Amendmentapplicableto the stateghrough the
Fourteenth Amendment, providést “private property[shall not] betakenfor publicuse,
without just compensation.U.S. Const.amendV. Therearetwo generakategorie®f takings:
physical takingg@ndregulatory takingsVizio, Inc. v. Kleg No. 3:15¢v-00929(VAB), 2016WL
1305116at*17 (D. Conn.Mar. 31, 2016)citing TahoeSierraPres.Council,Inc. v. Tahoe
Redl Planning Agency 535U.S.302, 321 (2002)):To stateaclaim under . . . the Takings

Clause plaintiffs [are] requiredto allegefactsshowingthat stateactiondeprivedthemof a
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protectedoropertyinterest.”Storyv. Green 978F.2d60, 62 (2dCir. 1992)(citing Ruckelshaus
v. MonsantoCo., 467U.S.986, 1000-04 (1984)).

The Taking<Clausedoes not proscribe tlfeast governmental powertb take private
propertyfor publicuse,providedthatthe government paysst compensatiomhenit does.Stop
the BeachRenourishmentnc. v. Fla. Dept of Envtl. Prot., 560U.S. 702, 734 (2010) (Kennedy,
J., concurring) Therefore takingsclaimstypically involve propertyinterestsor which the
governmentanprovidemonetarycompensation without the government being deprived of the
property or publidenefitthatit seeksSeed. at 740-41 (“Iit makesperfectsensdahattheremedy
for a TakingClauseviolation is only damagesasthe Clausedoes not proscribe the taking of
property;it proscribes taking withoytist compensation.” (internal quotatiomarksomitted)).A
taking“may morereadily be foundwhentheinterferencewith propertycanbecharacterizeésa
physical invasion by governmemibanwhen[ashere]interferencerisesfrom somepublic
program adjusting thieenefitsandburdens oeconomidife to promote the common good.”
PennCent.Transp.Co. v. City of NewYork,438U.S. 104, 124 (1978]finternalcitation omitted).

a. PhysicalTaking

“The governmeneffectsa physical taking onlwhereit requiresthe landowneto submit
to the physical occupation of Hsnd.” Yeev. City of EscondidoCal., 503U.S.519, 527 (1992)
(emphasi®omitted). AlthoughPlaintiffs allegephysicaltakings oftheir properties;'no
governmenhasrequiredany physical invasion diPlaintiffs’] property.” Seeid. at 528 (finding
thata statelaw prohibiting the discharge ewiction of rentalcustomersvasnot a taking)As in
Y ee Plaintiffs here“voluntarily rentedtheir land” to residentiatenantsSeeid. at527. The
ExecutiveOrdersatissuehere,alsolike thestateandlocal lawsin Yee “merely regulate

[Plaintiffs’] useof theirland by regulating the relationshietweenandlordandtenant.”Seeid.
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at 528 (emphasiomitted);seealsoFCCv. Fla. PowerCorp.,, 480U.S. 245, 252 (1987)
(“statutegegulating the economrelationsof landlordsandtenantsarenot per setakings”);
Harmonv. Markus 412F. App'x 420, 422 (2dCir. 2011)(summaryorder)(affirming dismissal
of physical takingslaim becauseherentstabilizationlaw “does noteffectpermanenphysical
occupation of the [owners’] property’\y. 95Hous.Corp.v. N.Y.C.Dep’'t of Hous.Pres.&
Dev, 31F. App'x 19, 21 (2dCir. 2002)(summaryorder) (holdinghatNew York’s rentcontrol
laws“regulatd] landuseratherthaneffectingaphysicaloccupation”).

Accordingly, the Court findghat Plaintiffs areunlikely to succeedntheir takingsclaim
basedon a physical taking.

b. Regulatory Taking

TheU.S. Supreme Courthas consistentlyaffirmedthat Stateshave broad powdp
regulatehousing conditiong generakandthe landlordtenantrelationshipin particularwithout
paying compensation fall economidnjuriesthatsuchregulationentails.” Yee 503U.S. at
528-29 (quotind.orettov. TeleprompteManhattanCATV Corp., 458U.S.419, 440 (1982)).

Regulatory takingslaimsthereforemustallege“specific andidentified properties or
property rights . . to comewithin the regulatory takings prohibitionsuchthatthechallenged
regulationsare”soexcessivasto destroy, otake,aspecificpropertyinterest.”E. Enterprises.
Apfel 524U.S.498, 541-42 (1998) (Kennedy, concurringn the judgmenanddissentingn
part) (collectingcasesdentifying variousspecificpropertyinterests)seealsoid. at 554, 118S.
Ct. 2131(Breyer,J., dissenting)“The ‘private property’ uponvhich the [Takings]Clause
traditionally hasfocuseds aspecificinterestin physicalor intellectualproperty.”). Acategorical

regulatory takingpccursin “the extraordinarycircumstancevhenno productiveor economically
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beneficialuseof landis permitted.”TahoeSierraPres.Council,Inc. v. TahoeReg’l Planning
Agency 535U.S. 302, 330 (2002femphasi®omitted).
Thisis not thecasehere.Plaintiffs continueto enjoy economibenefitsof ownershipand
“can continueto acceptrentalpaymentgrom tenantsnotfacingfinancial hardshipwhile also
covering thecostof ownership bycollectingsecuritydeposit fundérom consentingenantsvho
havebeenaffectedby thepandemic.”SeeElmsford 2020WL 3498456, at *9.
“Anything lessthana completeeliminationof value,or atotalloss,”is a noneategorical
takinganalyzedunder thdrameworkfrom PennCentral TransportatiorCo. v. City of New
York 438U.S.104 (1978)TahoeSierra 535U.S. at 330(internalquotationmarksandcitation
omitted). This “[rlegulatory takingsinalysisrequiresanintensivead hoc inquiryinto the
circumstancesf eachparticularcase.”Buffalo Teacherd~ed’'nv. Tobe 464 F.3d 362, 375 (2d
Cir. 2006)(emphasi®omitted).Courts
weigh three factors to determinewhether the interferencewith
propertyrisesto thelevel of a taking: (1) the economicimpactof
the regulation on thelaimant;(2) theextentto which the regulation
hasinterferedwith distinctinvestmentbackedexpectationsand(3)
the characteiof the governmentaiction.”

Id. (quotingConnollyv. PensiorBen.Guar. Corp, 475U.S.211, 224-25 (1986).

First, asto the economiampact,the ExecutiveOrdersconstitutea regulatory taking only
if they“effectively preventedPlaintiffs] from makingany economiauseof [their] property.”
Shermarv. Townof Chestey 752 F.3d 554, 56&d Cir. 2014).To comparethelossof property
valueasaresultof the Executivérders,the Courimustdeterminghe “unitof property whose
valueis to furnishthe denominatoof thefraction.” KeystoneBituminous CoaAss’nv.

DeBenedictis480U.S.470, 497 (1987(internalquotationmarksandcitationomitted).Courts

focus on‘the nature of thenterferencawith rightsin theparcelasa whole,” including portions

26



Case 3:20-cv-00829-VAB Document 41 Filed 08/07/20 Page 27 of 39

of the propertynot affectedby the regulationld. (quotingPennCentral 438U.S.at 130-01)
(emphasi®omitted).

Here,Plaintiffs have not quantified thereciseeconomiampactthattheeviction
moratoriumandsecuritydeposit provisions havegdontheir property. Althougttheyallegenot
receivingrentontime from sometenantsseeAm. Compl. 1 28-35, andbeing“forcedto
relinquish a portion ofheir legally retainedsecuritydeposit,”id. 36, Plaintiffs have noglleged
sufficiently precisefactsto support a findinghatthe ExecutiveOrdershave “aconstitutionally
significant economiampact.” SeeElmsford 2020WL 3498456at*10 (arrivingatthesame
conclusion for Governor Andrew Cuomo’s Executiyeler202.28).

In the JointStipulationof Facts,Plaintiffs haveprovidedsomeevidenceaboutwhich
tenantsowe rent,andfor which months,seeJoint. Stip. Facts{{ 17-26, buthey have not
providedanyevidenceasto how the“parcelasa whole”is affected,beyondthis subsebf rented
apartment®ccupiedby tenantdacingfinancial hardship. Significantly,[b]ecauseourtestfor
regulatory takingequiresusto comparethe valughathasbeentakenfrom the propertywith the
valuethatremainsn the property,Plaintiffs cannotsucceedy “narrowly defin[ing] certain
segment®f their property [to]asserthat. . . the [Executiv®©rders]den[y]themeconomically
viableuse.”Keystone480U.S. at 486;cf. Sherman752 F.3cat 565 (findingthat“the Town's
actionseffectively preventedthe plaintiff] from makingany economiauseof his property”).

Secondasto the investmenbackedexpecations,“the purpose [othis PennCentral
factor]is to limit recoveryto ownerswho could demonstrat#hatthey boughttheir propertyin
relianceon astateof affairsthatdid not includehe challengedegulatoryregime.”Allenv.
Cuomq 100F.3d253, 262 (2cCir. 1996).In ConnecticutJandlordtenantrelationsarepublicly

regulatedseeJoint Stip. Facts.{2—7 (outliningtherelevantprovisions of ConnGen.Stat.88
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47a-1etseq), and™ [o]Jne who choos§s] to engagen a publiclyregulatedousiness . . . bgo
doing surrenders his right unfetteredliscretionasto how conducsame.”” Elmsford 2020WL
3498456 at *10 (quotingAlexandrev. N.Y.C.Taxi & LimousineComm’n No. 07 Civ. 8175
(RMB), 2007WL 2826952at*8 (S.D.N.Y.Sept.28, 2007)).

As residentiallandlords Plaintiffs’ contractuakight to collectrentis premisedon
compliancewith aframeworkof statelaws. Consequentlytheir reasonablénvestmentacked
expectationgannad operateapartfrom “public programs adjusting tHeenefitsandburdens of
economidife to promote the common good?ennCentral 438U.S.at 124;seealsoPark
AvenueTowerAssocsy. City of N.Y, 746F.2d 135, 140 (2dCir. 1984),cert. denied 470U.S.
1087 (1985) (upholding a zonimgnendmenasnot effectinga regulatory takinpecausehe
propertyretainedeconomicallybeneficialuseto the currentowneraslong as“others might be
interestedn purchasingll or part of thelandfor permitteduses”(internalquotationmarksand
citationomitted)).As the SecondCircuit hasmadeclear, “government regulation of thental
relationshipdoes notonstitutea physical taking. . .[n]or does theaselawsupport theview
thatapplicationof [a rentregulation]constitute[]a regulatory taking.Fed.HomeLoan Mortg.
Corp.v. N.Y.StateDiv. of Hous. &Cmty.Renewg|83 F.3d 45, 47-48 (2dir. 1996)
(*FHLMC") (citing cases)Here,the ExecutiveOrdas merely“regulate[Jthetermsunderwhich
the [Plaintiffs] mayusethe propertyaspreviously planned,” during a global pandenhitc.at 48.

The ExecutiveOrdersalsodo not prevenPlaintiffs from collectingor continuingto
accrueunpaidrent,andimportantly,“nothingin [the ExecutiveOrders]shallrelieveatenantof
liability for unpaidrentor the obligatiorto complywith othertermsof arentalagreemenor
statutoryobligations pursuarib Connecticutaw.” JointStip. Factsy 16 (quoting Executive

Order7X); seealso ExecutiveOrder7DDD (samelanguage). The Executiv@rdersarea
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temporaryadjustmenbf the statusquo,andonly defertheability of residentialandlordslike
Plaintiffs to collect,or obtaina judgmentor, thefull amountof rentthetenantsagreedo pay.
BecauséPlaintiffs continueto derive“economicallyviableuse”from theirinvestmentsthey
cannotestablisha regulatory taking unddhnis factor.

Third, thecharacteof the governmentalctionalsoweighsagainsta findingthat
Plaintiffs havesuffereda regulatory takinggecausehe ExecutiveOrdersare“part of a public
program adjusting thieenefitsandburdens oeconomidife to promote the common good.”
Sherman752 F.3dcat 565;seealso BuffaloTeachers464 F.3cdat 375 (findingthata temporary
wagefreezedid not amounto a regulatory takingecausé[n]othing is affirmatively takenby
the governmentivhena stateactionmandatesionpayment of a preexisting obligatiot(hiven
the propriety of the governmental poweregulatejt cannot besaidthatthe TakingLlauses
violatedwhenevelthelegislationrequiresone persoto usehisor herassetdor thebenefitof
another.”Connolly, 475U.S.at 223.

Although Plaintiffs arguethatthe ExecutiveOrdersforcethemto “sufferthe public
burden”and*createanactual,statesponsored occupancy [their] properties,’Pls.” Mem. at 27,
thelaw is contraryto their position.SeeElmsford 2020WL 3498456 at *12 (dismissing
plaintiffs’ takingsclaimsbecausé stategovernmentsnay, in timesof emergencyor otherwise,
reallocateeconomic hardshipgsetweenprivateparties,including landlordsndtheir tenants,
without violating the TakingLlause”).JustbecagePlaintiffs cannot deriv@asmuch“profit
[from their properties] . . as. . . under anarketbasedsystem”does notneanthelossof value
equatego a taking FHLMC, 83 F.3dat 48; seealso GreaterNewHavenProp. OwnersAss’nv.

City of NewHaven 288 Conn. 181, 187 (2008) he statemayregulateany business or these
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of any propertyin theinterestof the publionvelfareor the publicconvenienceprovidedit is done
reasonably.{internalcitationomitted)).

BecauséPlaintiffs fail to establishthatthe ExecutiveOrdersinflict “any deprivation
significant enougtio satisfytheheavyburdenplacedupon onelleginga regulatory taking,”
Keystone480U.S.at 493,they havefailed to establisha likelihoodof thesucces®n themerits
of their takingsclaim.

Accordingly, Plaintiffs’ TakingsClauseclaimscannot be &asisfor issuinga preliminary
injunction.

3. Contracts ClauseClaims

Article I, Section10 of theU.S. Constitutionprohibitsstatedrom passingany law
“impairing the Obligation ofContracts.”U.S. Const.Art. |1 8§ 10, cl. 1. TheContractClause
“doesnottrumpthe police power of atateto protectthegeneralwelfareof its citizens,a power
whichis paramounto anyrights undercontractdbetweenndividuals.”Buffalo Teachers464
F.3dat 367 (internalquotationmarksandcitationsomitted).“Thus, statelawsthatimpair an
obligation under @ontractdo notnecessarilygiveriseto a viableContractClauseclaim.” Id. at
368.Furthermore}[a] prerequisitdo anyviolation. . .is thatthechallengedactionbe alaw, or
asthe Supreme Couhiasexplainedthatit belegislativein nature.”Sullivanv. NassauCty.
Interim Fin. Auth, 959 F.3d 54, 61 (2@ir. 2020)(internalquotationmarksandcitation
omitted).

To determinewvhetheralaw “trenchesmpermissiblyon contractrights,” courtsask:

(1) is thecontractuaimpairmentsubstantial andf so, (2) does the
law servealegitimatepublic purposeuchasremedying ajeneral
socialor economic problem and, suchpurposes demonstrated,

(3) arethemeanschoserto accomplishthis purposeeasonabland
necessary.
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BuffaloTeachers464 F.3dat 368(citing Enelgy Reservesrp. v. Kan.Power& Light Co., 459
U.S.400, 411-13 (1983Banitation &Recyclingindus.,Inc. v. City of N.Y, 107F.3d 985, 993
(2d Cir. 1997)).

As aninitial matter,the ExecutivéOrdersarelegislativein nature. Governor Lamont
issuedthemunder goroces®establishedy theGeneralAssembly.ConnecticutGeneralStatutes
8 28-9specificallyauthorizesGovernor Lamonto:

modify or suspendin whole orin part, by order as hereinafter
provided, any statute,regulation orrequirementor part thereof
whenever the Governor finds such statute, regulation or
requirement,or part thereof,is in conflict with the efficient and
expeditious execution of civil preparednesdunctions or the
protection of the publibealth.
Conn.Gen.Stat.§ 28-9(b)(1).
a. SubstantialImpairment

Substantialmpairmentdepends upofthe extentto which reasonablexpectationsinder
the contracthavebeendisrupted.”Sullivan 959F.3dat 64 (quotingSanitation &Recycling 107
F.3dat993).“And thereasonablenssfexpectationslependsin part,onwhetherlegislative
actionwasforeseeableandthis, in turn, is affectedby whethertherelevantparty operatesn a
heavilyregulatedndustry.”ld. (citationsomitted).

As previouslydescribedPlaintiffs operatan a heavilyregulatedndustry.Neitherthe
evictionmoratorium nor theecuritydeposit provisionsperateasa substantiampairmentof
Plaintiffs’ contractualights, becauseaeitherare“wholly unexpected” governmeigislation.
Sanitation &Recyclng, 107F.3dat 993.“For thosewho do business aheavilyregulated

industry,‘the expectedtostsof foreseeabléuture regulatiorarealreadypresumedo bepriced

into thecontractdormedunder theprior regulation.” EImsford 2020WL 3498456at*12
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(quotingAll. of Auto.Mfrs., Inc. v. Currey, 984F. Supp. 2d 32, 58D. Conn. 2013)aff'd, 610F.
App’x 10 (2dCir. 2015)).

“The obligations of aontractareimpairedby alaw which rendergheminvalid, or
release®r extinguisheshem.”HomeBldg. & LoanAss'nv. Blaisdell 290U.S.398, 431 (1934).
As to theevictionmoratorium, the Executiv®rdersdo noteliminatePlaintiffs’ contractual
remediedor evicting nonpayingenantsPlaintiffsinsteadhaveto wait beforethey mayissue
noticesto quit or initiate summaryproceedingsAs to thesecuritydeposits beingsedto payrent
pastdue,in Connecticut;[a]ny securitydepositpaid by atenantshallremainthe propertyof
suchtenantin which the landlordshallhave asecurityinterest.”"Conn.Gen Stat.§ 47a-21(c).
The ExecutiveOrders’modificationof statutorilypermissibleusesof securitydeposits thus
cannot amourtio a substantiampairmentof Plaintiffs’ rights undetheir rentalagreementsSee,
e.g, SalTinnerello& Sons,nc. v. Townof Stonington141 F.3d 46, 53 (2@ir. 1998)(“If the
plaintiff couldanticipate expect,or foreseethe governmentalctionat thetime of contract
execution, thelaintiff will ordinarily not beableto prevail.” (citation omitted)).

b. Public Purpose

Evenassuminghe ExecutiveOrdersoperateasa substantiampairmentof Plaintiffs’
contractstheir claim neverthelesfails.

“When a statelaw constitutessubstantiaimpairment,thestatemustshow a significant
andlegitimatepublic purpose behind thaw.” Buffalo Teachers464F.3dat 368 (citations
omitted).“A legitimatepublic purposes one‘aimedat remedyinganimportantgeneralsocialor
economic problematherthanproviding abenefitto specialinterests.”’ld. (qQuotingSanitation &

Recycling 107 F.3cat 993).“T hekey . . .is to determinewvhetherthestatein breachinga
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contractis actinglike a privatepartywho renegedo getout of abaddeal,or is governingwhich
justifiesits impairing the plaintiffs’ contractan the publicinterest.”Sullivan 959F.3dat 65.

When,ashere,thechallengedaw impairsprivatecontractscourts“must accord
substantiatieferenceo the[State’s]conclusionthatits approachreasonablypromotes the public
purposes fowhich [it] wasenacted.’SalTinnerellg 141 F.3dat 54 (internalcitation omitted).

Plaintiffs concedehat“[m]aking it easierfor peopleto stayhome during a pandemis. .
. a ‘significant public purpose.PIs.” Mem. at 23.

The Courtagreesandwill addres$laintiffs’ argumentssto the Executive @lers’
reasonableness.

c. Reasonableness

“If thelegislativepurposes behind thaw or regulationarevalid, thefinal inquiry is
whetherthemeanschoserto achievethose purposesrereasonablendnecessary.Sal
Tinnerellg 141F.3dat 54 (citation omitted).

Plaintiffs arguethat “both themoratoriumandthecompelleduseof securitydeposits
werewholly unnecessargnddo nothingo actuallyremove thehreatof evictionor thespread
of COVID-19 asregardsanytenant.”PIs.” Mem. at 24. Plaintiffs arecorrect,becausehe
ExecutiveOrdersdo not‘relieve atenantof liability for unpaidrent” or any other obligationn
their rentalagreementbutasto whetherthe ExecutiveOrdershavestemmedhespreadof
COVID-19, the Courtlisagrees.

Governor Lamont’s Executiv@rders‘aim|] to limit thespreadf COVID-19, a novel
severeacuterespiratoryillnessthathaskilled thousands of peopla [Connecticutjandmore
than[155,000] nationwide.SeeS. BayUnited PentecostaChurchv. Newsom140S. Ct. 1613

(2020)(mem.)(RobertsC.J, concurring) (denyingpplicationto enjoin the Governoof
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California’s COVID-19 relatedexecutiveorderthat“placestemporarynumericalrestrictionson
public gathering$o addresshis extraordinarjhealthemergency”) ‘At thistime, thereis no
known cure,no effectivetreatmentandnovaccine.”ld. “Our Constitutionprincipally entrusts
“[t]he safetyandthehedth of the people'to thepolitically accountablefficials of theStatego
‘guardandprotect.” Id. (quotingJacobsorv. Massachusetts197U.S. 11, 38 (1905))"When
thoseofficials ‘undertake[]to actin areadraughtwith medicalandscientificuncetainties,’their
latitude‘must beespeciallybroad.”” Id. (quotingMarshallv. U.S, 414U.S.417, 427 (1974)).
“Wherethose broadimits arenotexceededthey should not bsubjectto secondguessing byn
‘unelectedfederaljudiciary,” which lacksthe backgroundompetenceandexpertiseo assess
public healthandis notaccountabl¢o the people.’ld. at 1614 (quotingsarciav. San Antonia
Metro. TransitAuth, 469U.S.528, 545 (1985)).

Thereis nothingin this recordto suggesthat Governor Lamonactedunreasonably?

Accordingly, Plaintiffs’ ContractClauseclaimsarenotlikely to succeedandtherefore
cannot be théasisfor issuinga preliminaryinjunction.

4. Due ProcessClauseClaims

The Fourteenth Amendment provideat“[n]o Stateshall. . . depriveany persorof life,
liberty, or property,without dueprocesof law.” U.S. Const.amendXIV, §1.“The Due
Proces<lauseof the Fourteenth Amendmem@quiresstatego operatan accordanceavith the
‘fundamental principlesf liberty andjusticewhich lie atthebaseof all ourcivil andpolitical

institutions.”” Hancockv. Cty. of Rensselaer882 F.3d 58, 64 (2@ir. 2018) (quotindduncanv.

12 1ndeed,Connecticut'selative successn its managemendf the COVID-19 pandemienay supportthe
reasonablenesandnecessityof the Executive Ordert® ensure the public’safetyduringthis globalpandemicSee
EricaMoser,Connecticut habeenon abeter COVID-19 paththanmoststates,THE DAY (updated July 2, 2020,
8:29PM), https://www.theday.com/article/20200711/NWS01/200719892 (noting Connéctleenirendof
decreasingCOVID-19 cases)but seeTrackingOur COVID-19 Respons€OVID ExIT STRATEGY,
https://www.covidexitstrategy.orglastvisited Aug. 3, 2020) (indicating“caution warranted” for Connecticutueto
increasingpositiveCOVID-19 case®vera fourteerdaytrend).
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Louisiang 391U.S. 145, 148 (1968)):Proceduraldueprocessmposes constraints on
governmental decisiornghich deprive individuals ofiberty or propertyinterestswithin the
meaningof theDue Proces<lauseof the . . . Fourteenth Amendmentfathewsv. Eldridge
424U.S.319, 332 (1976) (internal quotatiamarksomitted) Substantive duprocessequires
plaintiffs to show deprivatiomf a constitutional right und@ircumstanceghatwere“arbitrary”
and“outrageous,’typically asdemonstratethy conducthat“shocks theconscience.'SeeNatale
v. Townof Ridgefield 170F.3d 258, 262 (2dCir. 1999) (quotingRochinv. Cal., 342U.S. 165,
172 (1952))Violation of the substantive standardstié Due Proceslauserequires‘conduct
thatis so outrageousharbitraryasto constituteagrossabuse of governmental authorityd’ at
259.

BecausdPlaintiffs havefailed to demonstrate aubstantialmpairmentof their property
rights, they“ha[ve] pointedto nospecificconstitutionalguaranteesafeguarding thmterest
[they] asserha[ve]beeninvaded.”Paul v. Davis 424U.S.693, 700 (1976)ccordWilkinsonv.
Austin 545U.S. 209, 221 (2005(“The FourteentrAmendment’Due Proceslauseprotects
personsagainstdeprivations ofife, liberty, or propertyandthosewho seekto invokeits
procedural protectiomustestablisithat oneof theseinterestds at stake.”).Plaintiffs havenot
identified a propertyinterestindependent of thimterestsassertedn their other constitutional
claims,andthe“SecondCircuit hasexpresslyforbiddenthis sortof duplication[.]” EImsford
2020WL 3498456at*15. “[T]he DueProces<Llausecannot ‘do thevork of the Takings
Clause’becauseglw]here aparticularAmendment provideanexplicit textualsource of
constitutional protectioagainsta particularsortof government behaviothat Amendment, not

the moregeneralizedhotion of substantive dygocessmustbe the guide foanalyzingthese
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claims.”” Harmon 412F. App’x at 423 (quotingStop theBeachRenourishmentnc., 560U.S.
at 720-21(internalquotation narksandcitationsomitted)).

Plaintiffs alsofail to show adenialof proceduraldueprocesgor thesamereasons,
becausehey have notdentifiedanindependenliberty or propertyinterest.Evenif Plaintiffs did
identify aliberty or propertyinteres independentf their other constitutionatlaims,they have
not establishedhedenialof an“opportunityto beheardat a meaningfutime andin a
meaningfulmanner.”"Mathews 424U.S. at 334.As previouslydiscussedthe ExecutiveOrders
only delayPlaintiffs’ ability to initiate evictions;they do noteradicateall future opportunity for
Plaintiffs to pursue eviction$

Accordingly, Plaintiffs’ Due Procesxlaimsarenotlikely to succeedn themeritsand
thus cannoserveasabasisfor issuinga peliminaryinjunction.

C. Irreparable Harm

Forirreparableharm,aplaintiff mustshowan“injury thatis neitherremotenor
speculativeputactualandimminent.” Grand River Enter. Six Nationsltd. v. Pryor, 481F.3d
60, 66 (2dCir. 2007)(citationsandinternal quotatiomarksomitted);seealsoL.A. v. Lyons 461
U.S.95, 111-12 (1983) (holdirthata courtcannotfind injunctiverelief if theclaimedinjury is
speculativeor remote).“The relevantirreparableharmis theharmthat(a) occursto theparties’
legalinterestsand(b) cannot beemediedafterafinal adjudicationwhetherby damage®r a

permanentnjunction . . . Harmmight beirremediable pr irreparablefor manyreasons,

13 Furthermorethe Stateof ConnecticufludicialBranchhasindependentlgtayedthe consideration all eviction
claimsuntil Septembef., 2020 As the Courtnotedin its discussion of whethd?laintiffs haveestablished
redressabilityfor standingevenif the Courtwereto find thatthe ExecutiveOrderswvere unconstitutionalPlaintiffs
maynot beableto proceedvith evictions expeditiouslin any event.Indeed the delaymandatedy the Executive
Ordersnot only doesnot deny Plaintiffs a meaningful opportunitybe heardat a futuretime, butit alsoallows
Plaintiffsto continue accruingentfor futurecolledion.
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includingthatalossis difficult to replaceor difficult to measureor thatit is alossthatone
should not bexpectedo suffer.” Salingerv. Colting, 607 F.3d 68, 81 (2«ir. 2010).

Although Plaintiffs asserthat“thereis a presumption afreparabléharmwhenthereis
anallegeddeprivationof constitutional rights,5eePIs.” Mem. at 13, at core,becaus¢hey have
failed to demonstrate a likelihood sticces®nthe meritson any of their constitutionaklaims,
Plaintiffs cannot demonstrateeparablenarm.Seege.g, Amatov. Elicker, No. 3:20¢v-464
(MPS),2020WL 2542788at*6 (D. Conn.May 19, 2020)(“The injuriesthe Plaintiffs allege
stemmingfrom ExecutiveOrder7D arefinancial,andthe Plaintiffs have not showthatan
awardof damagesvould be inadequate . . . Courts have fouregparableharmwhenplaintiffs
allegethattheir business would be shut downtirelyif reliefis notgranted.”).

D. Balance ofEquities and the Public Interest

The Courffinally “must balancethe competinglaimsof injury andmustconsider the
effecton eachparty of the grantingor withholding of therequestedelief.” Winter, 555U.S. at
24 (quotingAmocoProd. Co.v. Vill. of Gambell AK, 480U.S.531, 542 (1987))In exercising
their sound discretion, courts equity shouldrayparticularregardfor the publicconsequences
in employing the extraordinangmedyof injunction.” Weinbergen. Romere-Barcelo,456U.S.
305, 312 (1982)These‘final two factors—the balanceof theequitiesandthe publicinterest—
mergewhen,asin this case the Governmens the opposing party Amatq 2020WL 2542788,
at*3 (citing Nkenv. Holder, 556U.S.418, 435 (2009)).

In light of the Court’s prior findings, the Coureednotandwill notaddresshe
remainingfactorsfor issuingapreliminaryinjunction.If it did, given the nature dhis
pandemicthebalanceof theequitiesandthe publicinterestfavor denying greliminary

injunction.Seeg.g, Amatq 2020WL 2542788at*7 (decliningto “reachthe publicinterestin a
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temporaryrestrainingorderagainsfoneof Governor Lamont’s Executiv@rdersissuedduring
COVID-19] or thebalanceof equitie$ becausé[p]laintiffs have noestablishedgtanding or
irreparableharm”relatedto thealleged“violat[ion] [of] their constitutionalright to earnan
honest living™); TIM 64, Inc. v. Harris, 2020WL 4352756at*8 (W.D. Tenn.July 29, 2020)
(recognizing‘the burdenthatthe[COVID-19] ClosureOrderplaceson Plaintiffs’ businesses,”
but findingthat“the issuanceof aTRO preventing thenforcemenbf theCOVID-19 Closure
Orderis not appropriate” givefthe potential publichealthconsequencesf allowing Plaintiffs
to continueto operatetheir businesseanfetteredby Shelby Government publsafetyandhealth
regulations”);seealso AmiciBr. at 16 (“An eviction surge would havdevastatinghealth
consequences for low-inconmemmunitiesthreateninghe hardwon gains Connecticutas
madein controlling thespreadof the virus.In orderto reducethe spreadf COVID-19,
Connecticuresidentdhavebeentold to practicesocialdistancing stayhome,andshelterin
place.But you cannoshelterin placewithoutshelter. Whenfamiliesareevicted,by definition,
theyareforcedoutof theirhomes.”);id. at23 (“The evictionmoratoriumhashelpedpreventa
disastrousncreasan homelessnesandvirus exposuréhatwould disproportionatelympact
rentersof color.”).

Evenin theabsencef recordevidencehatthesespecificmeasureslirectedat
preventing evictiongrecausallyrelatedto anyreductionin thespreadof COVID-19in the State
of Connecticut, given the ongoing natared continueduncertaity of whenpubliclife will
resumeto normall4 thereis nothingin thisrecordto suggesthat Governor Lamont'ffortsthus

far should beseconeguessedmuchlessstayed SeeJacobson197U.S. at 38 (“The safetyand

14 see,e.g, GeneralOrder,In re: Court OperationsJndertheExigentCircumstances Created by COVID-(D.
Conn. Julyl4, 2020),availableat http://ctd.uscourts.gov/sites/default/files/20 COVID-19-General-Order-Re-
Jury-Selections-Trials.pdf (continuing, “pending furthettaf Court,” criminal jury trials andrelatedjury selections
to November2, 2020).
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healthof the people of [thetate]are,in thefirst instancefor that[state]to guardandprotect.”);
seealso S. BayUnited PentecostaChurch 140S.Ct. at 1613 (RobertsC.J, concurring)“Our
Constitutionprincipally entrusts[t]he safetyandthe healthof the peopleto thepolitically
accountablefficials of theStatesto guardandprotect™ (quotingJacobson197U.S.at 38)).
Thebalanceof equitiesthus do not favor grantingmeliminaryinjunction.

While this pandemicasadverselyaffectedPlaintiffs’ businesses-asit hasmuchof the
nation’s economy-Rlaintiffs havefailed to satisfythe standardsecessaryor obtaining a
temporaryrestrainingorder or greliminaryinjunctionasamatterof law.

Accordingly, havingveighedall of therelevantfactors,the Courtwill deny themotion
for apreliminaryinjunction.

V. CONCLUSION

For thereasongxplainedabove Plaintiffs’ motionfor a temporaryestrainingorderor a
preliminaryinjunctionis DENIED.

SO ORDERED at Bridgeport, Connecticuthis 7th day of August, 2020.

/s/ Victor A. Bolden

Victor A. Bolden
United StateDistrict Judge
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