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UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

LISA M. VINCENT
Plaintiff,

V- No.3:20-cv-1196(VAB)

SUSANBYSIEWICZ AND NED LAMONT,
Defendans.

RULING AND ORDER ON PRELIMINARY INJUCTION

Lisa M. Vincent(“Plaintiff”) suedSusarBysiewicz,LieutenanGovernorof the Stateof
ConnecticutandNedLamont,the Governorof the Stateof Connecticut(together,
“Defendans’) overExecutiveOrder7NNN (the“ExecutiveOrder”),whichrequireshewearing
of facecoveringin publicspaces$o preventhespreadfthenovelcoronaviruknownas
COVID-19.2 Compl.,ECFNo. 1 (Aug. 17,2020).

Ms. Vincentseelsinjunctiverelief, allegingthatthe ExecutiveOrder‘depriv[ed] [her] of
liberty andprivacy.” Id. Ms. Vincentfiled anexpartemotionfor a temporaryestrainingorder,
Ex ParteMot. for TRO, ECFNo. 3 (Aug.17,2020)(“Mot. for TRO"), supportedy anaffidavit,
id. at 3-5, andmemorandunof law, Mem.in Supp.of Ex ParteMot. for TRO,ECFNo. 16

(Sept4,2020)(“Pl.’s Mem.”). The CourtsubsequentlgeniedVis. Vincent'sexpartemotion

1 As of todayoversevermilion peoplein theUnited Statesareknownto havecontracted OVID-19andwell over
200,000peoplen thiscountryhaveadiedfromthediseaseSeeCoronavirudisease2 019(COVID-19): Casesn the
U.S, CENTERSFORDISEASECONTROL& PREVENTION, https://www.cdc.gov/coronavirus/20h@ov/cases
updates/casan-us.htmlastvisitedOct. 15,2020).TheStateof Connecticuhashadover61,000casesnd4 537
deathsAlthoughstillincreasingthereporteccasedn ConnecticuairemuchlowerthanmoststatesSeeConnecticut
COVID-19DataTrackersCT.cov, https://portal.ct.gov/Coronavirus/COWVAL®-Data Tracker(la stvisitedOct. 15,
2020).
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for a temporaryestrainingorderwithoutprejudiceto furtherreviewof apreliminaryinjunction
afteroralargumentOrderDenyingTRO,ECFNo. 17 (Sept.10,2020).

Forthereasonghatfollow, Ms. Vincent'srequestor injunctiverelief is DENIED.

l. BACKGROUND
A. Factual Allegations

Ms. Vincentis alicensedattorneyandresidenpf Torrington,ConnecticutMot. for TRO
at3 11-2.

Ms. Vincentallegeghatshehas*a mentalhealthdisability in theform of phobiaand
associateganicdisorder."Compl.f4. Ms. Vincentallegeghat"[ her]disability interfereswith
[her] ability to receiveanytypeof medicalcareor treatmentbutis especiallyseverewith
medicalcareassociateavith [her face.”Mot. for TROat3 4. Sheallegeghat“[her] disability
interfereswith [her]ability to haveanythingon or near[her]faceorto haveanythingtouch[her]
that[she]hds] notexpresslychoserandconsentedo.” Id. at3 5. Shefurtherallegeghat
“[her] disability renders [herlinableto maintainmentalandemotionalktability whenfacedwith
medicalcareor unwelcomenterferencewith [her]personabodyandspacegspecially
surroundindher]face’ Id. at3 { 6.

“Notwithstandinghat[she] ha[s] anentalhealthconditionwhich hasrequired
emergencyreatmenbnoccasion,’ld. at3 18, sheallegeghatshe*do[es]notbelievein
medicine do[es]notcarryhealthinsurancedo[es]nottakeanymedicationdo[esjnothavea
physiciananddo[es]nothaveanywillingnessto pursuemedicalreatmento accesgher]
liberty.” Compl.{5. Allegedly, “[t}he only medicalprofessiomal who hasengagedvith [Ms.
Vincent]in thepastfiveyearss aneyesurgeon.’'Mot. for TROat3 10.

“SinceMarch10,2020,”Ms. Vincentallegeghatshe“ha[s] beemanactiveparticipanin



protestsrallies,andpolitical activitiesof resistancéo GovernolLamont’sactionsin responso
thepandemic."Compl. §7.

Ms. Vincentallegeghat*GovernorLamonthasissuecdatotal of 66 ExecutiveOrderso
suspenar modify statutesndto takeotheractionswhichhehasdeclareds‘'necessaryo
protectpublic healthandsafetyandto mitigatethe effectsof the COVID-19pandemic.”ld. § 9
(internalquotationnotattributed).

OnApril 17,2020,GovernoilLamontissuedexecutiveOrder 7BBwhichrequiredhe
wearingof facecoveringin publicwhenunableto socialy distanceld. 10;Defs.”Mem.at4.
ExecutiveOrder 7BBincludedanexceptiorfor individualswith ahealthcondition thatmadethe
wearingof facialcoveringunsafeCompl.f11; Defs."Mem.at4. Any individualusingthis
exceptionwasnotrequiredo producemedicaldocumentatiotio verify thehealthcondition.ld.

Ms. Vincentallegeghatshe*immediatelyrecognizedhat[she]Jwould beunableio wear
anytypeof facecoveringandthatattemptingo wearsuchaface coveringwould causeserious
harmto [her] mentalandemotionalwell-being,andleadto thephysicalproblemghatdevelop
when[she] ha[s] a anicattack.”Compl.{12.

Ms. Vincentallegeghatshe“understoodand. . .experiencedhatthemaskrule would
beenforcedn publicbuildingsincludingcourts.”ld. § 14.Sheallegeghat“[o]ther citizens
whom[she]encountereth publicdid notappeato recognizeor appreciatehatanypersorwas
exemptfromtherequiremeat.” Id. § 15.Andthatshewasallegedly“harassedguestioned,
intimidated,andevictedfromvariouspublic placesbetweermpril 17,2020andJunel2,2020
. . .caus[ing][her] significantmentalandemotionadistressandanxiety.”ld. 16. This
allegedly“led [her]to significantlyreducgher] participationin socialandcommunitylife.” 1d.

OnJunel2,2020,Ms.Vincentallegedly“filed aCitizen’sComplaintwith theUnited



StatesDepartmenof Justice.”ld. §17.

Ms. Vincentallegeghat“[b] etweenJune22,2020andAugustl4,2020,[she]continued
to engagean [her] normalactivitieswithoutwearingamask relyingonthemedicalexception
which[she]neededo claimrepeatedlyn bothpublicandprivatebusinesses Id. § 18.She
allegeghatshe“continuedto file regularcomplaintsvith multiple businesseas[she]was
routinelyinterferedwith andharassed.Id.

Ms. Vincentallegeghat“betweenApril 17andAugustl4,202Q” Governolamont
“engagedn repeategublic speeclwheren heencouragedll goodpeoplego confront,
challengeandengagewith thosepersorwho werenotwearingamask.”ld. 119. Shefurther
allegeghatduringthattime, GovernorLamont‘alsoengagedn repeategublicspeech
criticizing those persoswhoha[d]engagedh political protestsn responséo hisshutdownof
theConnecticueconomy.”ld. 20.

Ms. Vincentgenerallyallegeghat“thecharacteristicef COVID-19thatwerefearedn
early2020werenotactuallyreal,”id. §21,andthatthewearingof “masksin nonmedical
settingswasnotactuallyeffectiveatcontrollingspreadf [COVID-19],”id. {22.

Ms. Vincentallegeghat“[n]otwithstandingthefactualsuccessf thecontrolof COVID-
19in ConnecticutGovernoiamonthascontinuedo incite panicandoverreactiorandhas
continuedo issueExecutiveOrderswithoutanylegislativeinvolvement.’ld. 1 24.

OnAugust2,2020,Ms. Vincentallegeghatshe“attendedConnecticut-reedonRally!
No NewNormal!” Id. §25. Allegedly,“[t]his political rally took placeontheCapibl lawnin
Hartford,Connecticut . . [with] [a]pproximately200people. . .in attendancg featuring
“multiple conservativanindedpolitical speakerdthe] playingof theNationalAnthem,and

manyTrumpflagswaving.” Id. Ms. Vincentallegeghatsheobservegeoplewearingmasksand



sociallydistancinguntil it begano rain, atwhich pointparticipantdook coveronthe Capibl
stepsld. 126.

OnAugust3,2020,Ms. VincentallegeghatGovernoiLamont‘held ajoint news
conferencavith Dr. AnthonyFauci.”ld. 127.Ms. Vincentgenerallyallegeshatduringthis
news confaence GovernoLamontandDr. Faucidiscussedherally atthe Capibl and
increasin@ccountabilityfor thosewho donotfollow socialdistancingld. §31.

Ms. Vincentallegeghat“[o]n August11,2020. . .GovernoiLamontstated, ... Ithink
peoplearebeginningo abusgthemedicalexceptionprivilege.Sofrom hereonout,justbring
yourdoctor'spermissiorwith you.” Id. § 33.

OnAugustl4,2020,LieutenantGovernomBysiewiczandGovernoiLamontissued
ExecutiveOrder7NNN, which allegedlyrepealedExecutiveOrder7BB andrequireghe
wearingof facecoveringsan publicwhensocialdistancings notpossible Compl.|34; Defs.’
Mem.at 6—7.TheExecutiveOrderprovidesanexceptiorfor individualswith documentation
thatthewearingof afacecoveringwouldharmtheirhealthor safetydueto amedicalcondition.
Id.

Allegedly,LieutenanGovernoBysiewiczstatedhat:

[Plublic health officials and municipal officials have
reportedhatsomepeoplewho refuseto weara maskhavefalsely
claimedamedicalreasorfor doing so,andthatsomeorganizations
philosophicallyopposedo thesescientifically provenhealthpublic
health protectionshave urged their membersor thoseattending
protestgo claimamedicakexemptiorbecaus&xecutiveOrder7BB
doesnotrequiredocumentation.

Id. 1 36.

Ms. Vincentallegeghatthereis no supportor thepropositionghat®peoplewith

disabilitieswho areunableto wearamaskarelying or otherwisebehavingadly,”id. 137,nor



is therea“basisto supportaclaimthatpeoplewith opposingohilosophicaliewsarelying and
claiminga healthconditionthattheydonothave,”id. 1 38.

Ms. Vincentallegeghat“[tlhe currentknownfactsaboutCOVID-19infectionand
transmissionn Connecticuareevidenceahatthe pandemidas undercontrolandthatthecontrol
canbemaintainedoy continuingwith successfuinterventions’and“[t]here is no evidencehat
additionalor morerigid interventionsareneededor thepublichealth.”Id. §40.

Ms. Vincentallegeghatthe ExecutiveOrder‘was actuallyenactedo punishthepolitical
speeclthattook placeon August2, 2020andto quellanypublicoppositionto thedraconian
restrictionsonnormallife thatthisadministratiorhasimposedn theinterestof publichealth.”
Id.f42.

Ms. Vincentallegeghat“[she] do[es]nothaveanydocumentatiomoranyability to get
suchwithoutengagingn healthcareagainst{her]will, andevenif [she] werewilling, thereis no
healthcareproviderwho has enoughnformationabout/her] healthconditionto opineon[her]
disability status."Mot. for TROat4 19.

Ms. Vincentallegeghat“[she] hgs] animmediateneedto havenormalizedequalaccess
to public buildingsto satisfy[her] professionabbligations’ Id. at4 121.Allegedly,she
“currentlyrepreserjs] forty-two (42) differentclientsin coutsandadministrativeagencies
throughoutConnecticut . . [specifically,[she]hds] opencasesn seven(7) different
juvenilecourts three(3) SuperiorCourtsandthree(3) probatecoutts.” Id. 122.Ms. Vincent
allegeghat*[i] f [sheis] unableto bein anypublic spacewvithoutadoctor'snote,[she]will be
preventedrom completinghecessargervicegor [her]clients” Id. §23.

Allegedly, “[u]pon informationandbelief, [she]will bedeniedentryto [her]localgrocerystore,

bankandpharmacyrenderingher]unableto completgher] necessarpusinessvithouta



doctor'snoteconfirming[her] eligibility to claim ahealthexceptiorto themaskrule.” Id. at5
24.
B. Procedural History

OnAugustl7,2020,Ms. Vincentfiled aComplantagainstLieutenantGovernor
BysiewiczandGovernorLamont seekingnjunctiveanddeclaratoryelief fromExecutiveOrder
7NNN. Compl.

Onthesameday,Ms. Vincentalsofiled anexpartemotionfor a temporaryestraining
order.Mot. for TRO. Attachedto themotionwasanaffidavit from Ms. Vincentdetailingher
allegedmedicalcondition.Mot. for TRO.

OnAugust25,2020,the Courtheld atelephonicstatusconferenceMin. Entry, ECFNo.
13 (Aug. 25,2020)(“StatusConf.”),andorderedralargumenbnthemotionfor Septembeg9,
2020 Order,ECFNo. 14 (Aug. 25,2020).Duringthisconferencels. Vincentrequestedelief
from therequirementsf theExecutiveOrderin advancef theoralargumentStatusConf. The
CourtdirectedMs. Vincentto file additionalsupportfor herrequestor relief before oral
argumenbnhermotion.ld.

OnSeptembed, 2020,Ms. Vincentfiled amemorandunn furthersupporiof herex
partemotion.Pl.’s Mem.

OnSeptembet0,2020,the CourtdeniedMs. Vincent'sexpartemotionfor temporary
restrainingorderandrequestor immediataelief fromthe ExecutiveOrder. OrdebDenying
TRO. TheCourtnoted ,howeverthatthedenialwas“without prejudiceo furtherreview” atthe
oralargumenbnthemotionscheduledor Septembe29,2020.1d.

OnSeptembet 1,2020,Defendantsiled afirst objectionto Plaintiff’s motionfor

temporaryrestrainingorder. Def.’dMlem.in Opp’n.to Pl.’s Mot. for TRO,ECFNo. 18 (Sef. 11,



2020)(“Defs.” Mem.").

OnSeptembe?9,2020,the Courtheldahearingpnthepreliminaryinjunctionmotionas
well asoralargumenbnthatmotion Min. Entry, ECFNo. 19 (Oct 5,2020).

DuringthehearingMs. Vincenttestifiedfurtheraboutherunderlyingcondition2 She
testifiedthatthejuvenilecourtsin which shepractices areopenandholdingin person
proceedingsMs. Vincenttestifiedthatshehiredacontractattorneyfor afeeof $700aweekto
handleherin-persorappearances juvenileandcriminalcourts.Ms. Vincenttestifiedthat,
sinceAugust25,2020,hercontractattorneyhasappearedn herbehalfthreetimesand
submittedafamily courtfiling. Ms. Vincenttestifiedthatin-personproceedingsvereincreasing.

Ms. Vincenttestifiedthatsheis aproblemsolver who haslearnedo managéermental
health.Shetestifiedthatshehashadpanicattacksandanxietyrelatedto healttcaresinceher
earlychildhood Shetestifiedthatsheexperiencd extremedistresgelatedo seeingloctors.

Ms. Vincenttestifiedthatasayoungadultshehad substantiatientalproblems Ms.
Vincenttestifiedthatto receivedentalcare sherequiredheavysedatiorbeforeandduringthe
proceduresMs. Vincenttestifiedthatshehasapanicdisorderrelatedo dentistsandthatshe
hasrequiredgenerabhnesthesito endureotherdentalprocedures

Ms. Vincenttestifiedthatheraversiornto healthcardnaswvorsenedandis nolonger
limited to dentistsor needlesMs. Vincenttestifiedthatshedoesotbelievein healthcarandis
unableto receivehealthcaravithoutsuicidalthoughtsMs. Vincenttestifiedthatsherecognizes
thesefeelingscanappeairrationalandunreasonabldyutthatherpanicdiminishesher
intellectualcapacity.

Ms. Vincenttestifiedthatshehashadissueswith hereyesightShetestifiedthatshehad

2 Thefollowing paragraphsummarizehetestimonyprovidedbyMs. VincentduringthehearingheldonSeptember
29,2020 Min Entry,ECFNo.19.



glaucomaandhad lost 80%of hersightin herleft eye.Ms. Vincenttestifiedthatthetreatmenof
herglaucomaequiredeyedropspbuthermentalillnesspreventecherfromusingtheeyedrops.
Ms. Vincenttestifiedthatasaproblemsolver,shewasableto work with aneyesurgento avoid
theuseof eyedrops.Shetestifiedthatshehadto bedruggedor manyweeksbeforehaving
surgeryonbothof hereyesMs. Vincenttestifiedthatbeforehereyesurgery shecontemplated
suicidebecaus®f thenervesausedyy thesurgery.

Ms. Vincenttestifiedthatalthoughshegenerallykeepshermentalhealthprivate,she
disclosedherdisorderso thebar.

Ms. VincenttestifiedthatwhensheheardaboutExecutiveOrder 7BB shewasdisabled
by anxietyandpanic.Shetestifiedthatshewould ratherdie thanwearamask.Ms. Vincent
testifiedshedid notwearamaskandwouldtell peoplethatshehadahealthexceptionMs.
Vincenttestifiedthatshefelt angryandhada hardime gettingoutof bed.Shetestifiedthatshe
filed arequestor helpregardingexecutiveOrder7BB with the Departmenof Justice.

Ms. Vincenttestifiedthat shedoesottakemedicationanddoesnotvaluemedication.

Ms. Vincenttestifiedthatsheis apolitically activepersorandattendecdneventon
August2,2020for theLibertarianPaty. Ms. Vincenttestifiedthatit doesnotmatterthanshe
doesnotbelievein maskshecausshecannotwearamask Ms. Vincenttestifiedthatshedoes
notdeservdo bepunishedunderthe ExecutiveOrder

Ms. Vincenttestifiedthatshedoesnothaveamechanisnto solveherproblemunderthe
ExecutiveOrder.Shetestifiedthatdueto hergeneralizedearof medicineshecannotcall a
psychiatristMs. Vincenttestifiedthatshehassuicidalthoughtselatedto contactinga
psychiatrist Ms. Vincenttestifiedthatif the ExecutiveOrderis notrepealedshecanrot stayin

Connecticut.



Ms. Vincenttestifiedthatsheis notwilling to seekoutawritten medicalexceptionfrom
ahealthcareproviderbecausgoingto adoctorwould requiretreatmentMs. Vincenttestified
thatshewould dieif shehadto takemedicaion.

Ms. Vincenttestifiedthatshewouldloseeverythingf shehadto leavethestatedueto
theExecutiveOrder.Shetestifiedthatthisis notaself-imposedcharm,butthatthe Executive
Orderdiscriminatecagainsherandthatthislawsuitwasadesperatactto saveherselffrom
harm.

I. STANDARD OF REVIEW

Preliminaryinjunctiverelief isan“extraordinaryremedy andnotamatterof right.
Winterv. Nat.ResDef.Council,Inc., 555U.S.7,24(2008).To obtainapreliminaryinjunction
underFederaRuleof Civil Proceduré5,amovant‘mustestablistthat[theyare]likely to
succeeanthemerits,that[theyare]likely to sufferirreparable harnm theabsencef
preliminaryrelief, thatthebalanceof equitiestipsin [their] favor,andthataninjunctionis in the
publicinterest.”"NewYork Progress& Prot. PACv.Walsh 733F.3d483,486(2d Cir.2013)
(quotingWinter, 555U.S.at20);seealsoMoorev. Consol.EdisonCo.ofN.Y.,Inc., 409F.3d
506,510(2d Cir.2005).

Whendecidingamotionfor preliminaryinjunction,“a courtmayconsidetheentire
recordincludingaffidavitsandotherhearsayevidence."Johnsornv. Newport_Lorillard, No.01
Civ.9587(SAS),2003WL 169797 at*1 (S.D.N.Y.Jan.23,2003).Themovingparty, however,
mustalsomakea“clearor substantial'showingof alikelihood of succes# theinjunction
soughtwill alter,rathethanmaintainthestatusquo.SeeJolly v. Coughlin 76F.3d468,473(2d
Cir. 1996).

In theSecondCircuit, “[fjhe samestandardsisedto reviewarequestor apreliminary

10



injunctiongovernconsideratiorof anapplicatiorfor a temporaryestrainingorder.” Staglianov.
HerkimerCent.Sch.Dist., 151F. Supp.3d264 272(N.D.N.Y. 2015)(citingLocal1814Int’l
Longshorema’s Ass'nv.N.Y.ShippingAss’'n,Inc., 965F.2d1224,1228(2d Cir.1992)
(recognizinghatthestandardor a temporaryestrainingorderis thesameaspreliminary
injunctionstandard). Irreparable harns “[ t|he* mostsignificantconditionwhichmustbe
presento supporthegrantingof a temporarynjunction.” Capital City GasCo.v. Phillips
PetroleumCo, 373F.2d128,131(2d Cir.1967) Reuterd.td. v. UnitedPressint’l, Inc., 903
F.2d904,907 (2d Cir.1990)(“[T] hemovingpartymustfirst demonstratéhat[irreparable]
injury is likely beforetheotherrequirementsor theissuancef aninjunctionwill be
considered). Aswith arequestor preliminaryinjunctiverelief,themovingpartymustshow
irreparable harrnthatis “notremoteor speculativé but“actualandimminent.” JacksorDairy,
Inc.v.H.P.Hood& Sons|Jnc.,596F.2d70,72(2d Cir.1979)

Finally, becausé¢hereis apro separty, thatparty’sfilings generallywould be construed
“liberally” andinterpretedto raisethestrongesargumentshattheysuggest. Triestmanv. Fed.
BureauofPrisons 470F.3d471,474(2d Cir.2006);seealsoRuotolov. I.R.S, 28F.3d6, 8 (2d
Cir. 1994)(explainingthatpro selitigants shouldbe afforded‘special solicitude”becauséhey
arenotrepresentetly counsel) But“a lawyerrepresentinfponeselflordinarily receivesho such
solicitudeatall.” Tracyv. Freshwater623F.3d90,102(2d Cir.2010).In anyevent anypleading
mustmeetthe“pleadingstandardstherwisegrescribedytheFedera[R]ulesof Civil Procedure”
in orderfor thecaseto continue Suares/. VerizonCommc'ns InGg.C.A.No. 11-civ-5050(LAP),

2012WL 4571030at*3 (S.D.N.Y.2012)(internalquotationmarksomitted).

11



1. DISCUSSION
A. IrreparableHarm
“A showingof irreparable harms ‘the singlemostimportantprerequisitdor theissuance
of apreliminaryinjunction.” FaiveleyTrans.MalmoABv. WabtecCorp.,559F.3d110,118(2d
Cir. 2009)(quotingRodriguez/. DeBuono175F.3d227,234(2d Cir.1999). Forirreparable
harm, gplaintiff mustshowan*injury thatis neitherremotenorspeculativebutactualand
imminent.”GrandRiverEnter.SixNations,Ltd. v. Pryor, 481F.3d60,66 (2d Cir.2007)see
alsoCity of L.A.v.Lyons 461U.S.95,111-12(1983)(holdingthatacourtcannotind
injunctiverelief if theclaimedinjury is speculativeor remote).
The relevantfirreparable] harms the harmthat (a) occursto the
parties’ legal interestsand (b) cannotbe remediedafter a final
adjudication whetherby damage®r a permaneninjunction . . .
Harm might be irremediable,or irreparable for many reasons,
includingthatalossis difficult to replaceor difficult to measurepr
thatit is alossthatoneshouldnotbeexpectedo suffer.

Salingerv. Colting, 607F.3d68,81 (2d Cir.2010).

Ms. Vincentargueghattheharmto heris “actualandimminent,andcurrentlysuffered
daily” becauseheis “deprivedof all accessto all governmenbuildingsandpublicspaces,
indoorandout.” Pl.’'s Mem. at7 (emplasisin original). To gainaccess$o publicspacedVs.
Vincentcontendghatshewould “needto engagen healthcaren contraventiorfof] her
constitutionaprivacyandliberty interestandthenfreely sharenerprotectednformationwith
randomotheasin anypublicspacevheresheseeksntry,” or “wearamaskwhich sheis unable
to wearwithoutseriougphysical,mentalandemotionaharmto herself.”ld. at7-8. Again, Ms.

Vincentrelieson heraffidavitto supportheseassertios,aswell ashertestimonyatthehearing

Id.at7.
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DefendantarguethatMs. Vincentfailedto cite anylegalauthorityto supporther
argumentf irreparabléharm.Defs.” Mem.at13.DefendantarguethatMs. Vincenthasnot
establishedhatdenialsfrom governmenbuildings areactualorimminentbecausshedoesot
specifywhich governmenbuildingssheneeddo visit andwhenshewould needo visit them.
Id. at 13-14.Defendantslsopointoutthatmanygovernmenentitiesareconductingousiness
remotelyovervideoconferencertelephoneld. at14.Defendant furtherarguethatMs. Vincent
alsohasnotshownthatshewill bedenied‘serviceto completgpersonabusiness,hotingthat
businesss,suchasgrocerystorespanksandpharmacieprovide drive-thru,delivery,andother
contactlesserviceoptions.ld. Finally, Defendantgontendhat“any harmthatPlaintiff might
sufferis notaresultof thedocumentationequiremenimposedoy the[Executive]Order,but
ratheris a self-inflicted harmstemmingrom herpersonabeliefsaboutmedicineanddoctors.”
Id. at15.

TheCourtagrees.

Ms. Vincenthasnotsufficiently demonstrateareparable harmm herfilings, orin her
testimonyatoralargumentSheasserthatbeforetheenactmensof the ExecutiveOrder,when
ExecutiveOrder 7BBwasin effect,shewas“harassedguestionedntimidated,andevictedfrom
variouspublicplaces,”Compl.{16,butshehasnotallegedhavingexperiencd anysuch
treatmensincethenewExecutiveOrderhasbeenn effect Simply showing‘somepossibility of
irreparablanjury fails to satisfy”theirreparable harmequirementNkenv. Holder,556U.S.
418,434(2009).

Evenif shehadsoalleged Ms. Vincenthasnotshownthatanysuchtreatmentonstitutes
irreparable harmAs Defendantpointout,althoughMs. Vincentmaybebarred fronphysically

enteringapublic spacewithoutafacecoveringor documentatiomf hermedicalexceptionshe
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hasbeenableto conductprofessionaandpersonabusineswirtually or throughthemyriad of
contactlesgptionsdevelopedluringthe COVID-19pandemicSeeCarusoMgmt.Co.Ltd. v.
Int'l Councilof ShoppingCtrs., C.A. No. 18 CIV. 11932 (VM), 2019 WL 1949801, at *5
(S.D.N.Y. 2019])finding theplaintiff “failed to sufficiently demonstrat@reparabldharm”when
theplaintiff did not“substantiath or providd] contextfor thevalue”of beingableto conduct
businesstacertainlocation) seealsoid. (recognizinghat“reducedopportunitiedo conduct
businessatalternativdocationsdoesnottranslatento afinding of irreparable harm”).

Indeed Ms. Vincenttestifiedto hiring acontractattorneyto assisherlegalpracticeby
appearingn courton herclients’behalf.SeeSectionl.B, supra(summarizingvVis. Vincents
testimonyfromtheheaingon Septembe?9,2020).As aresult,evenf thismaybelessthan
optimalfor herlegalpractice Ms. Vincenthasfailedto establishrreparable harm. Moreover,
howevercompellinghertestimonyis —andit is compelling- hertestimonysuffersfrom afatal
flaw: theabsencef experttestimonyto supportt. Underthe FederaRulesof EvidenceMs.
Vincentcanofferopinions‘rationally basedn [her] perception,’Fed.R. Bvid. 701(a),and
“helpful to clearlyunderstandin¢her]testimonyorto determiningafactin issue” id. at701(b)
SeeVillageof Freeportv. Barrella,814F.3d594,611 (2d Cir. 2016)(“Rule 701(b)helpsto
protectagainsthe admissionof opinionswhichwould merelytell thejury whatresultto reach
ratherthanprovidinginformationthatwould assisthejury in drawingits own conclusions’)
(internalcitationsandquotationmarksomitted)(emphasisn original), Camerorv. City of N.Y.,
598F.3d50,62(2d Cir.2010)(“Th[e] helpfulnessequiremenis designedo provideassurance
againstheadmissiorof opinionswhich. . .would constituteanattempto introduce
meaninglesassertionsvhichamounto little morethanchoosingup sides.”)(internalcitations,

guotationmarks,andalteration®mitted)
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Butherlay testimonycannotbe“basedon scientific,technical or otherspecialized
knowledgewithin thescopeof Rule702.” Fed.R.Evid. 701(c);seealsoCameron598F.3dat
62n.5 (“[A] lay witnesds] testimonymustbescrutinizedundertherulesregulatingexpert
opinionto theextentthatthewitnesss providingtestimonybasedn scientific,technical or
otherspecializeknowledge’) (quotingFed.R. Evid. 701,Advisory Committeés Noteto 2010
amendmentijinternalalterationomitted) And testimonyabouttheextentof Ms. Vincent's
medicalconditionandany effectsof thatconditionon herability to wearamaskor seeka
medicalopinionconfirmingherallegeddisability to wearoneis undeniablyexpertestimony.
SeeUnitedStatesy. Flores, 945 F.3d 687, 707 (2d Cir. 2019p¢rt (c) ofRule701is intended
to prevent a party from conflating expert and lay opinion testinjamng thereby conferring an
aura of expertise on a witness without satisfying the reliability standarddertdgstimony set
forth in Rule702. . ..”) (alteration in original)cf. Amorgianos/. Nat'l R.R.Passenge€Corp,
303 F.3d 256, 268 (2d Cir. 200@)T]o establish causation, [a plaintifihust offer admissible
expert testimony regarding both general causation . . . and specific causatip(citations
omitted)

Putanothemway,while the Courtdoesnotand,onthisrecord hasnobasisto challenge
Ms. Vincent'scredibility —indeedthe Courtfinds hertestimonyto becredible—the Court
cannotrulein herfavoronthresholdssuessuchasirreparablénarm,withoutexperttestimony
asamatterof law. SeeShapirov. CadmanTowers,Inc.,51F.3d328,332-33(2d Cir.1995)
(holdingthatthedistrictcourtdid noterrin “rel[ying] . . .onthetestimonygivenby [the
plaintiff’s] medicalexpertsjncludinghertreatingphysician’ratherthanlay testimonyto
establishrreparable harm). Inrderto do so,this Courtwould haveto concludehatthereis

sufficientevidencan thisrecordconfirmingMs. Vincent'sself-describednedicalconditionand
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theassociatetimitationsthatconditionplacesonher, but therecordcurrentlylacksthis
evidence? SedJnitedStatey. Reg 958 F.2d 1206, 1216 (2d Cir. 1992When a witness has
not identified the objective bases foer] opinion, the proffered opinion obviously fails
completely to meet theequirements of Rule 701 .because there is no way for the court to
assess whether itis rationally based on the witness's perceptih&itations omitted)

Accordingly, Ms. Vincent has failed to satisfy her burden with respe@enwonstrating
irreparable harm.

B. Likelihood of Successon the Merits

Beforeissuingapreliminaryinjunctionor temporaryestrainingprder, “a districtcourt
mustconsidemwhethertheplaintiffs havedemonstratethattheyarelikely to prevailonthe
merits.” Ashcroftv. ACLU, 542U.S.656,666(2004).

In hermemorandunn supporiof herexpartemotionfor a temporaryestrainingorder,
Ms. Vincentchallengeshe ExecutiveOrderas (1) adeprivationof constitutionaliberty; (2) a
deprivationof privacy, (3) anunconstitutionallyjcompelledchoice and(4) botharbitraryand
capriciousandaretaliationof political speechPl.’s Mem. Defendantgontendhatnoneof these
challengesrelikely to succeeanthemerits.

First, Ms. Vincent"assertdhatsheis likely to prevailon herclaimthatsheis being
unlawfully deprivedof herconstitutionaliberty.” Id. at15. Citing to severaSupremeCourt
caseghatdiscussconstitutionaprotectiondor liberty, Ms. Vincentargueghatbecauseshe“is a
citizenwhohasnotbeenaccuseaf crimesnoraccuseaf havingCOVID[-19]), norfound

guilty of acrimeorfoundto beill,” she"disputesthatthereis anyreasonabl&asisto conclude

3 In notingthealsencef experttestimonyin supporbofherclaims theCourta cknowledgethatthisrequirement
createsparticulabindfor Ms.Vincentwhohascrediblytestifiedbeingfearfulof receivingnedicakttentionand
therefordikely avoidedseekinganexpertto supporterclaim.But,asdiscusse@bovegxperttestimonyis
essentiatio provingherclaimasamatterof law.
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thatsheposesanyimminentdangeto thepublichealth. . . [and]disputeghatcarrying anoteis
areasonableequiremento access$erliberty.” Id. at16.

DefendanténterpretMs. Vincent'sliberty claimsto encompasaclaimabouttherightto
travelandaclaimabouttherightto makemedicalchoicesDefendantdirst arguethatMs.
Vincent's“right to liberty, specificallyherrightto travel” is notviolatedbecaus¢heright
“protectamovemenbetweerplacesandhasnobearingpnaccesso aparticularplace’ Defs.’
Mem.at20-21 (quotingWilliamsv. Townof Greenburghb35F. 3d.71,75 (2d. Cir. 2008))
(alterationomitted) Defendantslsoarguethatthe ExecutiveOrder'sdocumentation
requiremenis aminorrestrictionthatdoesnotriseto thelevelof adenialof afundamental
right, id. at22,andevenif it did, the ExecutiveOrderis “narrowlytailoredto ensurghatthose
who areableto wearmaskswill notabuséghemedicalexemptiorandthatasmanypeopleas
possiblewill implementastrategythatpublic healthofficials agreds aneffectivewayto limit
thespreadf COVID-19,”id. at23.

DefendardfurtherarguethatMs. Vincent'sliberty interesin makingmedicalchoiceds
notviolatedbecaus¢heliberty “is notunrestrictedicenseto actaccordingo one’sownwill .
[i]t is only freedonfrom restraintunderconditionsessentialo theequalenjoymenof thesame
rightsby others’ Id. at25 (quotingJacobsorv. Commonwealtiof Mass, 197U.S.11,26-27
(1905). DefendantarguethatMs. Vincent's“liberty interest. . mustgive wayto therealand
substantiatjoalof protectingConnecticutesidentsrom the effectsof COVID-19and
maintaininghegainsthathavealreadybeermmade.”ld.

SecondMs. Vincent“claimssheis likely to prevailon herclaimthatsheis being

unlawfully deprivedof herprivacy.”Pl’'s Mem.at17. Ms.Vincentassertshatshehasbeen

“deniedmultiple aspect®f herrightto constitutionallyprotectedprivacy,” namely*“a rightto
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makeherown decisiorjs] aboutwhethershewill orwill notconsultwith anylicensed
professionabragencyaboutherownhealthcondition,”“the fundamentatightto keepall
informationaboutanysuchconsultatiorentirelyprivate,”and*her generaprivacyright, the
rightto belet alone’ Id. (internalquotatiormarksomitted).Ms. Vincentcitesto SecondCircuit
caselawdiscussingprivacyprotectiondor medicalconditionsandSupremeCourtcaselaw
discusangprivacyprotectionsaffordedo individuals’associationdd. at18-19.

DefendantarguethatMs. Vincent'srightto privacyis notviolatedby the Executive
Orderbecaus¢heExecutiveOrderdoesnotrequirethedocumentatioto “nameor describehe
conditionthatqualifiesthepersorfor theexemption’and“therightto privacyin confidential
medicalinformationis notabsolute.’'Defs.”Mem.at27.Defendantasserthat“[a]ny disclosure
of confidentialmedicalinformationis limited andnecessario addresshe ‘weighty government
purpose’of combatinghe COVID-19 pandemic.1d. (quotingMatsonv. Bd.of Educ.ofCity
SchDist.0ofN.Y,631F.3d57,75(2d.Cir.2011)).

Third, Ms. Vincent“claimsthatshewill prevailonherclaimthatsheis beingunlawfully
forcedto give up onconstitutionatightin orderto exerciseanother.”Pl.’s Mem.at20.Because
theExecutiveOrder requiregthewearingof amaskor awritten exceptionfrom ahealthcare
professionalMs. Vincentargueghatshewould haveto “eithergive up herconstitutionaliberty
to preservédierconstitutionaprivacy,or alternatelychoosdhereverseandgive up her
constitutionaprivacyto gainherconstitutionaliberty.” Id. Ms. Vincentcontendghatthis
choiceimplicates‘thedoctrineof ‘unconstitutionatonditions,” which“preventsthe
governmenfrom ‘producingaresultwhichit couldnotcommandlirectly.” Id. 2021 (quoting
Perryv. Sindermanm08U.S.593,597(1972).

DefendantarguethatMs. Vincent“failed to establishaclearor substantialikelihood to
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succeednthis[unconstitutionatonditions]claim asshehasnotdemonstratethateithera
violation of herrightto travel,herrightto privacyor herliberty interesin makingmedical
choices.”Defs.” Mem.at28.

Fourthandfinally, Ms. Vincent“claimsshewill likely prevailonherclaimthatsheis
beingdeprivedof herrightsbasednalaw thatis arbitraryandcapricious.”Pl.’s Mem. at22.
Sheargueghat”[tlhe governmenhasnotassertethatthe public healthrequiregheuseof
masksy personsvhoareunableto safelywearthem”withoutadocumentatiobecaus¢he
public safetyis notsaidto becompromiseavhenpersonsvho areunableto safelywearthemdo
sowith documentationld. at24.Shefurtherclaimsthat“the implementatiorof [the Executive
Order]wasretaliatoryin directrelationto political speectthatshepersonallyparticipatedn, and
is intendedo preventerselfandothercitizensfrom exercisingheirfreedomof speectin the
future.”1d. at25.

Defendard recognizehisclaimasasubstantivelueprocesslaimandarguethatthe
ExecutiveOrderis notarbitraryor unreasonabléefs.’ Mem.at20, 29-30. Defendantsargue
thatunderJacobsonthe ExecutiveOrderhasa real andsubstantiatelationshigo maintaining
thehealthandsafetyof Connecticutesidentsld. at17.DefendantarguethatCovid-19is the
typeof “public healthcrisis. . .contemplatedy theJacobsorCourt” andthatthe Executive
Orderwould allow the Defendants$o “maintainthegainsthathavealreadybeemmadein
containinghespreadf COVID-19in Connecticut.1d. at18-19 (internalquotationmark
omitted) Astoretaliation,Defendand arguethatMs. Vincents assertiorregardinghe
connectiorbetweerherattendancatapolitical rally andtheissuancef theExecutiveOrderis
toointangibleto establishraFirst Amendmentetaliationclaim.|d. at34.

BecauséVis. Vincenthasfailed to demonstraté@reparalie harm,the Courtneedot
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addressvhetheranyof herclaimsarelikely to succee@nthemerits.

In anyeventMs. Vincenthasnotdemonstratedlikelihoodto succee@dnthemerits.As
apreliminarymatterthereis nothingin herfilings or hertestimay suggestinghateitherthe
GovernororthelLieutenantGovernomwent“so farbeyondwhatwasreasonablyequiredor the
safetyof thepublic, asto authorizeor compelthecourtsto interferefor theprotectionof such
persons.’Jacobson197U.S.at28.

Asfor herclaimedrightto travel,Defendantsightly pointoutthatthis constitutional
right “protectsmovementbetweerplacesandhasnobearingon accesgo aparticularplace.”
Williams, 535F.3dat75 (emphasisn original). As aresult,“it would distorttherightto free
travelbeyondrecognitionto construat asprovidingasubstantiveightto cross garticular
parcelof land,enterachoserdwelling,or gainadmittanceo aspecificgovernmenbuilding.”
Id. at76.(emphasem original). And “minor restrictionsontravelsimplydo notamounto the
denialof afundamentatight.” Selevarv. N.Y.ThruwayAuth.,584F.3d82,101

TheExecuive OrderdoesnotpreventMs. Vincentfromgoingto anyplacewithin
Connecticutlt merelyplacedimits onwhatshecandoonceshearrivesanywherdn this state
shemustwearamaskor haveavailablemedicaldocumentationapprovingof hernotwearing
mask.Thereis nothingin this recordto suggesthis “minor restriction”overall—althougha
significantrestrictionto herpersonally—violatestheconstitutionafightto travel 4

Asto herallegedliberty interest Defendantagainrightly notetheapplicability of the
SupremeCourt'slongestablishegrecedenin Jacobsorthat:

[Iln everywell-orderedsocietychargedvith thedutyof conserving
thesafetyof its memberE] therightsof theindividualin respecbf

“ Again,asnotedabovetheabsencefexpertestimonyin supporbf Ms.Vincent’sallegedmedicakondition
precludesheCourtfromcreditingherallegedimitationsin supporof thisclaim, notwithstandindgpertestimony’s
credibility.
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his liberty may at times, underthe pressuref greatdangerspe

subjectedo suchrestraintfobeenforcedoyreasonablesgulations,

asthesafetyof thegenerapublicmaydemand
Jacobsonl197U.S.at29.Ms. Vincent,however hasfailed to demonstratbowthe Defendants’
actionsherehavenotstrucktheproperbalanceandhertestimonyuncorroboratedy medical
evidenceagainwhile compelling,s insufficient

Asto herallegedprivacyinterestthereis nothingin this recordto supporthenotionthat

theExecutiveOrderwould requireMs. Vincentto discloseconfidentialmedicalinformation.See
Defs.”Mem.at27 (“While thedocumentatiothe[Executive]Order requiremuststatethata
persoris qualifiedfor theexemption,'the Orderalsoexplicitly stateghat‘[s]uch
documentatiomeednotnameor describgheconditionthatqualifiesthepersorfor the

exemption.”).As aresult,Ms. Vincentcannotshowalikelihoodof succesenthemeritson this
claim>

Finally, Ms. Vincentcamotshowalikelihoodof succes®nthemeritsfor herFirst
Amendmentetaliationclaim. Therecordevidencas clearthatthe ExecutiveOrderhasbeen
partof concertedandsuccessiveffortsto addresshis currenpandemicSeeConn.Exec.Order
No.7NNN (Aug. 14,2020)(notingthatthe ExecutiveOrderis oneof “sixty-five (65)executive
ordersto suspenar modify statutesandto takeotheractionsnecesaryto protectpublic health
andsafetyandto mitigatetheeffectsof the COVID-19pandemic”)id. (notingthat“to reduce
thespreadf COVID-19,theUnited State<Centerdor DiseaseControlandPrevention(CDC)

andtheConnecticuDepartmenbf PublicHealth(DPH)recommendmplementatiorof

communitymitigationstrategie$o slowtransmissiorof COVID-19,includingcancellatiorof

® Forsimilarreasonsaswellasfor reasonstatedwith respecto herrightto travelclaim,Ms.Vincenthasfailedto
demonstratalikelihood of successnthemeritsof herunconstitutionatonditionsclaim andsubstantiveue
procesglaim,bothof whicha ppeato bederivativeof theseotherfailed claims.
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gathering®of tenpeopleor moreandsocialdistancingn smallergatherings”)jd. (notingthat“in
recognitionof theeffectivenessf usingmasksr facecoveringsn preventinghetransmission
of COVID-19, ExecutiveOrder 7BB Section2 requiredheuseof amaskorfacecoveringby
anyonen apublicplacewhodoesnotmaintainasat distanceof six feetfrom otherpeople but
did notrequiredocumentationf anykindif apersorclaimedamedicalconditionprevented
themfromwearingamaskorfacecovering”), id. (notingthat“public healthandmunicipal
officials havereportedha somepeoplewho refusedo wearamaskhavedonel[sic] havefalsely
claimedamedicalreasorfor doingso,andthatsomeorganizationphilosophicallyopposedo
thesescientificallyprovenpublic healthprotectionaveurgedtheirmember®rthoseatterding
protestdo claimamedicalexemptiorbecaus&xecutiveOrderNo. 7BB doesnotrequire
documentation”).

While Ms. Vincentargueghatthe ExecutiveOrderinsteads directedatthepolitical
viewsof hersandothersthereis nothingin thisrecordto suggesthatanythingotherthan
legitimatepublic healthconsiderationsotivatedthe ExecutiveOrder.Putanothemway, Ms.
Vincenthasnotdemonstratethattherewerenolegitimatepublic healthconsiderations
motivatingthis ExecutiveOrder,or thatthepublic healthconsiderationsor the ExecutiveOrder
identifiedby theDefendantsveremerelyapretextin retaliationfor theexerciseof First
Amendmentights.Cf. Village of Freeport 814F.3dat611(“Although witnessesnaytestify
regadingtheirown observationsf thedefendant’'snteractionswith the plaintiff or with other
employeestheymaynotopineasto themotives racialor otherwise underlyingthose
interactions.”)internalquotationrmarksomitted).And,asdiscussedaboveherlay testimony
regardingnedicalmattergequiringexperttestimonyareinsufficientasamatterof law. See,

e.g, Flores 945F.3dat707 (“Lay opinionunderRule 701 mustbelimited to opinionsthat
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result[] from aproces®of reasonindgamiliarin everydaylife.”) (citationsandinternalquotation
marksomitted)(alterationin original).

As aresult,onthisrecord Ms. Vincentcannotshowalikelihood of succes®nthemerits
for herFirstAmendmentetalation claim. SeeSmithv. Campbell 782F.3d93,100(2d Cir.
2015)("T o pleadaFirstAmendmentetaliationclaim[,] a plaintiff mustshow (1) [s]hehasa
right protectedby theFirstAmendment(2) thedefendant'sactiors weremotivatedor
substantiall}causedy [plaintiff’'s] exerciseof thatright;and(3) thedefendant’'sactionscaused
[the plaintiff] someinjury.”) (citationsandinternalquotationmarksomitted)(secondlteration
in original).

Accordingly,Ms. Vincenthasnotsatisfiecherburdenwith respecto demonstrating
substantialikelihood of succes®nthemeritsonanyof herclaims

C. Balanceof Equities and the Public I nter est

TheCourtfinally “mustbalanceghecompetingclaimsof injury andmustconsidethe
effectoneachpartyof thegrantingor withholdingof therequestedelief.” Winter, 555U.S.at
24 (quotingAmocoProd. Co.v. Vill. of Gambell AK,480U.S.531,542(1987)). “Inexercising
theirsounddiscretion courtsof equityshauld payparticularregardfor thepublicconsequences
in employingtheextraordinaryemedyof injunction.” Weinbergerv. RomereBarcelo,456U.S.
305,312(1982).Theség final two factors—thebalanceof theequitiesandthepublicinterest—
mergewhen,asin thiscasetheGovernmenis theopposingarty.”Amatq C.A.No. 3:20cv-
464 (MPS),2020WL 2542788at*3 (D. Conn.May 19,2020)(citing Nken 556U.S.at435).

Again, the Courtneednotaddressheremainingactorsfor issuingapreliminary
injunction.But, giventhenatureof thispandemicthebalancef theequitiesandthepublic

interesfavordenyingapreliminaryinjunction.Seee.g, Amatq 2020WL 2542788at*7
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(decliningto “reachthepublicinteresin a temporaryestrainingprderagainsfoneof Governor
Lamont'sExecutiveOrdergssueduringCOVID-19] orthebalanceof equities"becauséthe
[p]laintiffs havenotestablishedtandingor irreparablenarm” relatedto thealleged‘violat[ion]
[of] theirconstitutionalright to earnanhonestiving™”); TIM64,Inc.v.Harris, C.A.No.2:20-
cv-20498JPMtmp,2020WL 4352756at*8 (W.D. Tenn.July 29,2020)(recognizingthe
burdenthatthe[COVID-19] ClosureOrderplacesonPlaintiffs’ businesses Butfindingthat
“the issuancef aTRO preventingheenforcemenbf the COVID-19 ClosureOrderis not
appropriate’given“the potentialpublic healthconsequences allowingPlaintiffsto continueto
operateheirbusinessegnfetteredy ShelbyCountyGovernmenpublic safetyandhealth
regulations”)

Thereis nothingin this recordto suggesthattheeffortsof Governol.amontand
LieutenaniGovernomBysiewiczthusfar shouldbesecondguessednuchlessstayed.See
Jacobsonl197U.S.at38 (“The safetyandthehealthof thepeopleof [the state]are,in thefirst
instancefor that[state]to guardandprotect.”);seealso SouthBayUnited PentecostaChurchv.
Newsoml140S.Ct. 1613 1613(2020)(Roberts, C.Jconcurring)(“Our Constitutionprincipally
entrusts[tlhe safetyandthehealthof thepeople’to thepolitically accountablefficials of the

Statesto guardandprotect™ (quotingJacobson197U.S.at38) (alterationin original)). The
balanceof equitiesthusdonotfavorgrantingapreliminaryinjunction.

While this pandemianayhaveadverselyaffectedVis. Vincent,shehasfailedto satisfy
thestandardsiecessaryor obtaininga temporaryestrainingprderor apreliminaryinjunctionas
amatterof law.

Accordingly,havingweighedall of therelevanfactorsthe Courtdenieherrequestor a

preliminaryinjunction.
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IV. CONCLUSON
ForthereasonexplainedabovePlaintiffs’ requestor apreliminaryinjunctionis
DENIED.
SO ORDERED atBridgeport,Connecticutthis 16th dayof October2020.

/s/Victor A. Bolden

Victor A. Bolden
United StateDistrict Judge
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