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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

RAYMOND J. CERILLI, :
Plaintiff, : No. 3:20-cv-1425 (KAD)

V.
NED LAMONT, et al.,
Defendants.
INITIAL REVIEW ORDER

Plaintiff, Raymond J. Cerilli (“Cerilli”),currently incarceratedt Osborn Correctional
Institution, brings ts civil rights actiorpro sepursuant to 42 U.S.®& 1983. Cerilli names
sixteen defendants: Governded Lamont; Dr. Carson WrightDentist KatzZ CCO Furey;
Nurse Hanna; Deputy Warden Thibeault; DgpiMarden Hines; Commissioner R. Cook; Blood
Medic Jane Doe; Dr. John Doggcounts Jane Doe; FOI Liaiséwwanto; Grievance Coordinator
Moore; Lieutenant Shepherd; Captain Colon, and Dr, Rodney Nickel. The Complaint appears to
contain three versions of hitaims, along with affidavits ahexhibits and totals 568 pages.
The complaint and motion to proceledorma pauperisvere received o8eptember 22, 2020.

Motion to Proceedln Forma Pauperis

1 Cerilli identifies this defendant in the list of defendantthe body of the complaint as Dr. Gary Wright.
Doc. No. 1 at 4.

2 Cerilli lists this defendant as Dr. Catz. Documents attached to the complaint show that her name is Katz.
See, e.gDoc. No. 1 at 268. The court will use the correct spelling.

3 The Complaint is largely inscrutable. Throughout the Complaint the Plaintiff writes in snippets and half
sentences in what appears to be @asir of consciousness disesel He includes editorial commentary regarding
various defendants. He writes sideways in the margins of the pages and repeat®hiowfions too numerous
to count. Most important perhaps, it is simply impossibl@isgoern any time line of events which give rise to his
claims.
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The Prison Litigation Reform Act amend#g statute governingroceedings filedh
forma pauperis This amendment was intended “[t]Jo help staunchoadflof nonmeritorious’
prisoner litigation.” Lomax v. Ortiz-Marquez__ U.S. _ , 140 S. Ct. 1721, 1723 (2020)
(quotingJones v. Bogkb49 U.S. 199, 203 (2007)).

In relevant part, Section 8a#)(of the Prison Litigation Rerm Act amended 28 U.S.C. §
1915 by adding the following subsection:

(g9) In no event shall a prisoniering a civil action or appeal a
judgment in a civil atton or proceeding under this section if the
prisoner has, on 3 or more primecasions, while incarcerated or
detained in any facility, brought action or appeal in a court of

the United States that was dissed on the grounds that it is

frivolous, malicious, or fails tgtate a claim upon which relief may

be granted, unless the prisoner is under imminent danger of serious
physical injury.

Cerilli previously has had more théhree cases dismissed as frivolo&ee, e.g., Cerilli
v. Meachum3:95cv113 (DJS) (dismissed Jan. 19, 19@&)illi v. State of Connecticut
3:98cv1370 (AHN) (dismissed June 16, 19%¢yrilli v. Williams 3:98cv1703 (DJS) (dismissed
Feb. 26, 1999)Cerilli v. State of Connecticu8:99cv1058 (GLG) (dismissed Oct. 14, 1999);
Cerilli v. Cay, 15-1129 (2d Cir.) (appeal dismissed S8pt 2015). Because the three strikes
provision applies in this case, @k may not bring this action whout payment of the filing fee
absent allegations of “imminent danger of serious physical inj®gé Pettus v. Morganthau
554 F.3d 293, 297 (2d Cir. 2009) (“indigent threekstsiprisoner [may] proceed IFP in order to
obtain a judicial remedy fan imminent danger”).

To proceed without prepayment of the filireef Cerilli must medtvo requirements: (1)

the imminent danger of serious physical injuryalieges is fairly traeable to unlawful conduct



alleged in the complaint and (2) a favoragjoigicial outcome wouldedress the injurySee idat
296-97¢ In addition, the danger of iminent harm must be presentlag time the complaint is
filed. See idat 296. If Cerilli neets this requiremerity forma pauperistatus applies to all
claims in the complaintSeeChavis v. Chappiy$18 F.3d 162, 171-72 (2d Cir. 2010).

In his motion to proceed forma pauperisCerilli states that his bleeding from the top
of his mouth and the top of hisnas, and that the dentist told him has cancer in his jaw.
Doc. No. 2 at 1, 8. As noted above, the compldies not provide a cleatatement of Cerilli’s
claims. It does however includdlegations which appear to beatited at each defendant. From
these descriptions, the courtabsns the following current medidasues. First, from August 3,
2020 through September 2, 2020, Cerilli has beemptaining about bleeding from large blisters
on his arms and an inability to urinate but Dr.iglt has provided no treatment. Doc. No. 1 at 7
1 1. He alleges that he canmoinate “the right way.”ld. at 35. He also alleges that a nurse told
him he should be examination by a datalogist, but no referral was madel. at 30 T 8.
Second, Cerilli alleges that Dr. Kathe dentist, told him that leppears to have cancer in his
upper jaw but has done ihatg to address itld. § 2. In another part of the Complaint, however,
he alleges that Dr. Katz wanted Cerilli“tp to pathology” buthat did not happenid. at 31
16. Cerilli alleges that Dr. Katz has deniedremtuced his prescription for, Dexamenthasone to
treat lichen planas in $imouth because he was takitoo much of the drugd. at 7-8 { 2 and at

35. Included in the numerous exhibits is teeord of a dental exn in 2013 indication a

4 Although at least twice Cerilli indicates that his prafor relief is purely financial damages, at other
points, he appears to be seeking orders that he be tegatddr other injunctive relief. Hopefully Cerilli will clarify
this additional point of confusion in his amended complaint.
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maxillary lesion, a rerral in September 2014 for oral surgesind acknowledgment of a referral
to oral pathology in August 2020d. at 192, 194, 268.

“[Blecause 8§ 1915(g) concerns only a threlshprocedural questiv—specifically the
guestion of whether ‘imminent dagig exists—we need not ‘make awmerly detailed inquiry.”
McFadden v. NoetiNo. 19-585-PR, 2020 WL 5415469, at(Zl Cir. Sept. 10, 2020) (quoting
Chavis 618 F.3d at 169). The Second Circuit haartved against challenges to IFP status
‘metastasiz[ing] into a fil:scale merits review.”ld. (quotingShepherd v. Annucd®21 F.3d 89,
93 (2019)).

Cerilli alleges that he is not being trefer bleeding from his wuth and arms and an
inability to urinate. He alsolalges that the issues with his jaave developed into cancer. The
Court has not located any reparteases determining whether tee®nditions meet the section
1915(g) exception. However, as the court canraté sbased on the currgetord, that Cerilli’s
allegations of imminent danger are “conclusoryidiculous,” the motion to proceed forma
pauperisis granted.Chavis 618 F.3d at 170 forma pauperistatus properly denied if
allegations of imminent danger are conclusoryidiculous but should be granted if allegations
permit a plausible inference thalteged danger was real). If the defendants are of a different
view, they may seek vacatof this decision.

Standard of Review

Under section 1915(e)(2)(B) of title 28 oktkunited States Code, the court must dismiss
a case if the action is frivolows malicious, the complaint faite state a claim upon which relief
may be granted, or the plaiifitteeks monetary relief from defendant who is immune from
such relief.1d. In reviewing goro secomplaint, the court must assume the truth of the
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allegations, and interpret them liberally to $mithe strongest argunieithey] suggest[].”
Abbas v. Dixon480 F.3d 636, 639 (2d Cir. 2008ge also Tracy v. Freshwat&23 F.3d 90,
101-02 (2d Cir. 2010) (discussingesjal rules of solicitude fquro selitigants). Although
detailed allegations are not required, the complaunst include sufficient facts to afford the
defendants fair notice of the claims and frounds upon which they are based and to
demonstrate a right to relieBell Atlantic v. Twombly550 U.S. 544, 555-56 (2007).
Conclusory allegations are not sufficied{shcroft v. Igbal556 U.S. 662, 678 (2009). The
plaintiff must plead “enough facte state a claim to relief that is plausible on its face.”
Twombly 550 U.S. at 570.
Allegations

As noted above, Cerilli fails teet forth the facts or events giving rise to his complaint in
any cohesive fashion. He does put forth Hisgaltions, in large measure, on a defendant by
defendant basis. The court therefore sumrearhis allegations as to each defendant.

Dr. Carson Wright

Cerilli complainedaboutbleeding from blood blisters dhe tops of his arms from
August 3, 2020 through September 2, 2020. Althougdhasegone to sick call several times,
nothing has been done. Dr. Wrigbtd Cerilli that there were no vitamins in his blood but has
done nothing to address it. Cerilli also told DAright that he cannot urate. Doc. No. 1 at 7,
29. Cerilli alleges thahe blisters were caused by a chaimgleis medication and that the same
thing happened years earlidd. at 30. On August 25, 2020ne blood blister was 2%2” in
diameter.Id. at 33. Cerilli alleges that, on August 2820, he asked Dr. Wright for a blood test
or dermatology referral. Dr. Wright denied the request, stating that Cerilli would sue if toxins
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were found in his bloodld. at 30.

Dr. Katz

Dr. Katz, the dentist, has done nothing for seMmonths to addre<3erilli’'s dental and
oral issues. She told himahhis upper jaw “looks like can¢eand wanted him to “go to
pathology.” Id. at 7, 31. The visit was cancelleddause UConn was only providing emergency
service.ld. at 31. She also discontinued medicatiofaded to give m the proper amount.
Dr. Katz told him that he was using too much Deréhasone to treat lichen planas in his mouth.
Id. at 7-8, 36.

RCCO Furey

Cerilli wrote to Furey to have 10mg oxycodamestored. The medication was prescribed
by “pain management.td. at 8. Cerilli states that it is pdul to get out of bed without the
additional 10 mg.ld. at 9.

Nurse Hanna

Cerilli saw Hanna for his complaint ofé@ding from his arms on August 14, 2020. He
also told her about his difficulty urinatingd. She denied him blood workd. at 14, 30.

Deputy Wardens Thibeault and Hines

Cerilli states that deputy wardens shouldrbeharge of the medical unit and appears to
hold them responsible for hin-medical claims as welld. at 10-13.

Commissioner Cook

Cerilli submitted request to the commasser’s officer regarding his medical issues,
COVID-19. and the confiscation of a CD. Ieatl of investigatingnd taking action, Cook
assigned the complaints to Captain Coltoh.at 13-14.
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Dr. John Doe

Cerilli merely states that Dr. Doe was deliately indifferent to his medical needs but
refers only to the lack of a dield. at 14.

Jane Doe Blood Medic

Medic Doe obtained a urine salaprom Cerilli without a doair’s order. She told him
she would call him back fdylood tests but never didd. at 15, 30.

Governor Lamont

The governor has never visited Osborn Correeliénstitution. He relies on reports from
correctional staff and takes no action when ativeal staff steal soagnd deodorant intended
for inmate use. He has provided no medicatiomentilators to use in response to COVID-19
and has enacted a law that no person under agee§ilde for compassiona release. Cerilli
accuses Lamont of removing $100,000,000y@ar from prison accountsd. at 15-17.

Jane Doe Accounts

Inmate Accounts used to allocate only 26P&any deposits in his inmate account to pay
filing fees in federal casesedling with the cases sequentiallifter the Supreme Court held
that 20% of any deposit should albocated to each federal cdsewhich a fee is owed, Inmate
Accounts began allocating 40% afah deposit, 20% to each of ks two cases. Cerilli also
alleges that he has paid more tih&has been credited with paying. at 17-20.

FOI Liaison Acanto

Cerilli alleges that Acanto told Cerilli th#tte Inmate Accounts could take 40% of his
deposits because he has two cases on which hefiimg$ees. Cerilli stags that he has filed a
case with the Connecticut Clair@®@mmissioner on this issuéd. at 21.
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Grievance Coordinator Moore

Cerilli alleges that Moore was also at theeting where he was told 40% of his deposits
could be withdrawn. Moore respondedtdy one of Cerilli’s grievancedd. at 21-22.

Lieutenant Shepherd

Cerilli alleges that Shepheveould not return the CD #t Captain Colon confiscated
even though Cerilli told him #t the CD was made by a cotgporter and contained medical
records he needed for an appdadl.at 22-23.

Captain Colon

Colon spoke with Cerilli about his seaécommunications to Commissioner Cook.
Colon said he would speak to Dr. Nickel ab@erilli's medication, but nothing changed. Colon
also said he would speak withegtherd about the CD, but the @E&s not returned to Cerilli.
Id. at 23-25.

Dr. Rodney Nickel

Dr. Nickel denied Cerilli’'s request for aespal diet and denielis pain medication.
Cerilli suggests that this was partho$ case before the Claims Commissiondr.at 25. Cerilli
wants a no-salt no-soy diet because he belitatsoy is harmful to men, and to him in
particular, and caused his high cholesterol. Caigo complains that the diabetic diet has too
many greens and too much white bre&dl.at 37.

Medical Conditions

Cerilli generally alleges that he suffers fromfktes, pain in his neck and back, lumps in
his neck and chest, heart problems, cancersifal, high cholesterohnd high blood pressure.
Id. at 25-26, 29, 31. He needs new dentutdsat 31. Cerilli was prescribed 10mg Oxycodone
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by pain management during the day and 5mgitt to address his back and neck pain.
Without it he “almost cannot walk” antlis painful to put on his pantdd. at 31, 33, 35.

Cerilli alleges that he is experiencing tiffects of exposure to radon gas at Garner
Correctional Institution fronthe end of 2013 through 201Hl. at 38. He alleges that the
“radon gas attorneys are not doing anything” for hich. Cerilli has nothowever, included any
defendants who would have baesponsible for his exposure.
Discussion

Cerilli contends that Drs. Wright and Dard Nurse Hanna were deliberately indifferent
to his medical needs because they denied treatment in Augustld02044-45 Defendants
Shepherd and Colon deprived him of the CD sehim as his legal mail, thereby interfering
with his access to the courtkl. at 45-46. Defendant Moore failed to respond to his grievances.
Id. at 46. In addition to the listed claims, the ¢anifiers that Cerilli als@s asserting claims for
negligence against defendant Blood Medic Doébdeate indifferace to medical needs against
Dr. Nickel; deprivation of prop¢y against Jane Doe AccounisQ Liaison Acanto, and Moore;
deliberate indifference to dental needs agdimsKatz;, and supervisory liability against
Governor Lamont, Commissioner Cook anthDiy Wardens Thibeault and Hines.

Deliberate Indifference to Medical and Dental Needs

Cerilli asserts claims for deliberate indiffererto various medicaleeds. Cerilli states
that all medical staff mmabers named as defendants workbaborn Correctional Institution. He
has noted on an exhibit that he came to Oshbout one year ago. Doc. No. 1 at 553. Thus, the

court assumes that Cerilli is challenging his mablireatment at Osboruring the last year.



The Eighth Amendment forbids deliberatelifference to prisoners’ serious medical
needs.Spavone v. New York State Dep’t of Corr. SeiRd&9 F.3d 127, 138 (2d Cir. 2013). To
state a claim for deliberate indifference to agesimedical need, Cerilli must show both that his
need was serious, and that the defendants adtiec sufficiently clpable state of mindSee
Smith v. Carpentei316 F.3d 178, 184 (2d Cir. 2003) (citikgtelle v. Gamble429 U.S. 97, 104
(1976)).

There are both objective asdbjective components the deliberate indifference
standard. Objectively, the alleged deption must be “suféiiently serious.”Spavong719 F.3d
at 138. The condition must produce deaegeneration or extreme paibee Hathaway v.
Coughlin 99 F.3d 550, 553 (2d Cir. 1996). This inquirgquires the coutio examine how the
offending conduct is inadequate and what harranyf, the inadequacy has caused or will likely
cause the prisoner.See Salahuddin v. Goqrdl67 F.3d 263, 279 (2d Cir. 2006\ “sufficiently
serious” deprivation can existttie plaintiff suffers from an gent medical condition that is
capable of causing death, degeneration, or extreme or chronicSesrBrock v. WrighB815
F.3d 158, 162-63 (2d Cir. 2003)athaway v. Coughlind9 F.3d 550, 553 (2d Cir. 1996).

A medical condition may not itially be serious, but may beme serious because it is
degenerative and, if left untreatedneglected for a long period tine, will “result in further
significant injury or tle unnecessary and wantofiigtion of pain.” Harrison v. Barkley219
F.3d 132, 136-37 (2d Cir. 2000). The Second Cittastidentified sever&actors that are
“highly relevant” to the questioof whether a medical condition ssifficiently serious, including
“an injury that a reasonable doc or patient would find importd and worthy of comment or
treatment; the presea of a medical condition &k significantly affectsn individual’s daily
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activities; or the existence ohronic and substantial painChance v. Armstrond43 F.3d 698,
702 (2d Cir. 1998).

The defendants also must hdaen “subjectively reckless Spavong719 F.3d at 138.
They must have been actually aware of a subataigk that plaintiff would suffer serious harm
as a result of their actions or inactions. Thiedéants “need only be aware of the risk of harm,
not intend harm. And awareness may be provem'fitee very fact thahe risk was obvious.”

Id. (quotingFarmer v. Brennan511 U.S. 825, 842 (1994)).

Negligence that would supportkim for medical mi@ractice does not rise to the level
of deliberate indifference and®t cognizable under section 1983ece Salahuddj67 F.3d at
279-80. “[A]n official’s failure toalleviate a significant risk thdte should have perceived but
did not” does not constitutdeliberate indifferenceFarmer, 511 U.S. at 838.

Nor does a disagreement ovee theatment provided showlieerate indifference, See
Wright v. Rag622 F. App’x 46, 47 (2d Cir. 2015) (citirighance v. Armstrond.43 F.3d 698,
703 (2d Cir. 1998))Hill v. Curcione 657 F.3d 116, 123 (2d Cir. 2011) (“It has long been the
rule that a prisoner does not hdkie right to choose his medicatatment as long as he receives
adequate treatment ..[T]he essential test is one of meali necessity and not one simply of
desirability.” (internal quotatin marks and citations omitted)).

Cerilli presents conflicting edence on his dental claims. ld#eges that Dr. Katz has
provided no treatment but submét€opy of an inmate requestwiich Dr. Katz responded on
August 21, 2020 stating that Cerilli has been refetwezh oral pathologist and she is working on
scheduling the appointment. Doc. No. 1 at 268rilli also submits evidence from March 2020
that he refused to be seen by the ordiq@agist because the pathologist was at UConn and
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Cerilli refused to go thereld. at 280. In response to aarlier request concerning his

medication, Dr. Katz indicateddhhis medication had been reresl and that there had been a
hold-up with the pharmacy. She explained thase requests should have been directed the
pharmacy, not to herd. at 269. Cerilli alleges that DKatz reduced his Dexamenthasone
prescription to treat lichen planashis mouth but concedes that she did so because he was using
too much of the medicatiorid. at 7-8, 35. In light of the posée severity of Cerilli’'s condition,
cancer in his upper jaw and the aasibn over his medication, thewrt will permitthis claim to
proceed against Dr. Katz for repleading andnieirtdevelopment of threcord to determine

whether Cerilli’s claim is basezh a denial of or improper treatnteon the one hand or merely a
disagreement over treatment on the other.

Cerilli also alleges that he has been blegdiom large blood blistersn the tops of his
arms but has not been treated for a month. Hesean, but nothing was done. He also alleges
that he has complained about difficulty uringtifor the same period witto treatment. Cerilli
also objects to the presence oy $n his diet and effects of vah he terms “fake medication.”

The court assumes that Cerilli is arguing s@he of his symptoms are a reaction to generic
medications. Based on the record, the court cannot determine whether these conditions are
serious medical needs. The dowill permit these claims to proceed against Drs. Wright, Doe,
and Nickel and Nurse Hanna for repleadamgl further development of the record.

Finally, Cerilli alleges that defendant Furey has denied him prescribed pain medication to
address his back and neck pain. It appeatsQCbrilli was prescribeti0 mg oxycodone during
the day and 5 mg at night. istnot clear from the complaint wther he seeks a change in the
dosage or is arguing that he mad received the medication presedb At this time, the court
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will permit the claim to proceed for repltiag and further development of the record.

Negligence

Cerilli contends that Blood Medic Doe wasgligent by obtaining a urine sample without
prior authorizatiorfirom a doctor and seeksrdages from her in her individual capacity. As
noted above, negligence does not rise to the te#hdtliberate indifferece required to state a
cognizable section 1983 clainsee Salahuddjm67 F.3d at 279-80.

In addition, state statutesomide: “No state officer or empyee shall be personally liable
for damage or injury, not wanton, reckless ofiagus, caused in the discharge of his or her
duties or within the scope of his orrl@amployment.” Conn. Gen. Stat. § 4-165. The
Connecticut Supreme Court interprets this pravigdo mean that “statemployees may not be
held personally liable for #ir negligent actions performedthin the scope of their
employment.” Miller v. Egan 265 Conn. 301, 319, 828 A.2d 549, 561 (2003). As Blood Medic
Doe was acting in the scope of her employmsm, is statutorily immune from Cerilli’s claim
for damages. The claim against her swssed pursuant to 28 U.S.C. 8 1915A(b)(2).

Withdrawals from Inmate Account

Cerilli challenges the method of applyinghtls from deposits tois inmate account
toward payment of filing feeswed on his federal cases.

When an inmate is grantéehave to proceed in forma yyeris, he is required under
federal law to pay #entire filing fee.See28 U.S.C. § 1915(b)(1) (" & prisoner brings a civil
action or files an appeal in forma pauperig, phisoner shall be requdéo pay the full amount
of a filing fee”). In forma pauperistatus only relieves the inmaiéprepayment of the feSee
28 U.S.C. § 1915(b)(2) (requiring prisoner to makenthly payments of 20% of the preceding
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month’s income toward the filing fee).

If an inmate owes filing feesn more than one case, thatste does not specify whether
the monthly payment should be made to dsotih cases each month, or whether the fees are
paid sequentially over time one case atreet In 2016, the Supren@ourt resolved this
guestion. IBruce v. Samuel$77 U.S. 82 (2016), the Supreme Court held that section
1915(b)(1) requires that filing fembligations for multiple casdse assessed simultaneously, not
sequentially.ld. at 87.

Previously the Departmat of Correction assessed fees sequentially. Aftace it
began assessing fees simultaneouslyliczases, evemose filed befor@8rucewas decided.
Thus, because Cerilli owed fees on two casesDépartment of Correction began allocating
40% of deposits to his inmagéecount toward payment of the oatsding fees. Cerilli asserts that
he is grandfathered under the former allaratnethod and that the partment of Correction
should continue to allocate only 20%ha$ deposits toward the filing fees.

Cerilli previously challenge this practice in federaburt and the court found the
practice lawful. See Cerilli v. MalloyNo. 3:16-cv-2086 (SRU) (D. Conn. Mar. 1, 2017) (Doc.
No. 15, Ruling and Order denying motion for reddagation which also included request to
order Department of Correction to ceasengsiew simultaneous nieid of assessing filing
fees). The documents Cerilli signed authorizimg Department of Correction to allocate money
from his inmate account toward thikng fee in each case state ohat he agreed to have 20%
of all deposits allocated to pay the fee in tetticular case. The doments do not state that
fees for multiple cases will be assessed sequigntibhe Department of Correction’s decision to
correct the manner in which monies are@dked consistent with the Supreme Court’s
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interpretation of the statuten®t unlawful. This claim, asged against Jane Doe Accounts,
FOI Liaison Acanto, and Grievance Coordind#wore, is dismissed pursuant to 28 U.S.C. §
1915A(b)(1).

Stolen Money

Cerilli alleges that Acanto has stolen money from him. One of his exhibits refers to
improper allocation of monies toward filing feeBoc. No. 1 at 368. Any constitutional claim
for deprivation of money would be a claim figprivation of propertyithout due process.
Such claims are not cognizahlader section 1983 if the stgbrovides an adequate post-
deprivation remedySee Hudson v. Palmet68 U.S. 517, 533 (1984) (prisoner has no due
process claim based on unauthoridegrivation, either intentionak negligent, of property by a
state employee if state provideganingful post-depration remedy for the loss). Cerilli may
file a claim with the Office of the Connecticutahs Commission and indeehe states that he
has done so. The Second Circuit has foundGoainecticut has prosed adequate post-
deprivation remediesSee Riddick v. Semplé31 F. App’x 11, 13-14 (2d Cir. 2018). Insofar as
he has availed himself of the state remedies]liG@mnnot state a cognizable claim regarding any
allegedly stolen monies.

Failure to Respond to Grievances

Cerilli alleges that Grievance Coordinator dfe failed to respontd his grievances.
Inmates have no constitutional entitlement to\g@iee procedures, to receive a response to a
grievance, or to have aigvance properly processe8ee Riddick v. Semplé31 F. App’x 11,
13 (2d Cir. 2018) (claim relating grievance procedures “conégsa state-created procedural
entitlement with a constitutional right”; “neithstate policies nor ‘sta statutes ... create
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federally protected due process entitlementptxific state-mandatguocedures’™) (quoting
Holcomb v. Lykens337 F.3d 217, 224 (2d Cir. 2003)). iFlklaim is therefore dismissed
pursuant to 28 U.S.C. § 1915A(b)(2).

Claims for Confiscation to CDDenial of Access to Courts

Cerilli alleges that defendants Colon ane@erd violated his right of access to the
courts by confiscating a CD contaig exhibits he needed to file in connection with a state
appeal. Cerilli is assertingithsame claim in his casefbee the Connecticut Claims
Commission.SeeDoc. No. 1 at 216, 218-26. For the reasons discussed above, Cerilli cannot
state a cognizable due procetsm for loss of the CD.

Regarding access to the courts, Cerilli nalsiw that the defendants acted deliberately
and maliciously and that rseiffered an actual injuryl.ewis v. Caseys18 U.S. 343, 353 (1996).
To constitute an actual injury, the defendaatdions must have hinder€erilli’'s efforts to
pursue a legal claim, prejudicedeoof his existing actions, ortarwise actually interfered with
his access to the courtMonsky v. Moragharnl27 F.3d 243, 247 (2d Cir. 2002). The
defendants must have “deprived him of an opputy to press someonfrivolous, arguable
cause of action in court.Baker v. WeirNo. 3:16-CV-1066(JAM), 2016 WL 7441064, at *2 (D.
Conn., Dec. 27, 2016). Further, courts considgethese claims have held that a plaintiff
alleging interference with his agss to courts “must have been without the opportunity to
overcome the impediment befaeffering actual injury.”Pacheco v. ZurloNo. 9:09-CV-1330
TJM ATB, 2011 WL 1103102, at *N.D.N.Y. Feb. 8, 2011yeport and recommendation
adopted 2011 WL 1102769 (N.D.N.Y. Mar. 23, 2011) (quotidagom v. BakerNo. 02-CV-
757F, 2008 WL 281789, at *5 (W.D.N.Y. Jan. 31, 20082k, e.g., Thomas v. Ry&35 F.
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App’x 351, 352 (¥ Cir. 2018) (plaintiff failel to show actual injurwhere action was dismissed
without prejudice and plaintifivas able to refile) .

Cerilli states that the CD was requiredsupport of his appeallhe court assumes that
he was appealing the denial of the state hapetitson regarding hisedical care in 2017. As
Cerilli provides no informationegarding the grounds for agmd, the court cannot determine
whether the appeal was arguabldrivolous. In addition, it is not elar that Cerillicould not file
his appeal without the CD and seek assistémre the appellate coun having correctional
officials forward the CD to the court. Thus, Qlehas not plausibly aliged any actual injury.
The court will not, however, afford Cerilli an jpg@rtunity to amend the complaint to address
these deficiencies as the claimngroperly joinedn this action.

Federal Rule of Civil Procedure 20 permitsger of multiple déendants in one action
only if “any right to relid is asserted against them jointlyyegally, or in the alternative with
respect to or arising out ofdlsame transaction, occurrenceseries of transactions and
occurrences, and any question af lar fact common to all defend&s will arise in the action.”
Fed. R. Civ. P. 20(a)(2). “What will constituteetkame transaction or occurrence under the first
prong of Rule 20(a) is approaahon a case by case basiKéhr ex rel. Kehr v. Yamaha Motor
Corp., U.S.A.596 F. Supp. 2d 821, 826 (S.D.N.Y. 2008) (citation omitted). As the Second
Circuit has observed in the Rule 13 confewhiether a counterclaimiaes out of the same

transaction as the original claim depends uperidgical relationship lieeen the claims and

5 “In construing the term ‘transaction or occurrence’ under Rule 20, many courts have didantgirom
the use of the same term in Rule 13&pplying to compulsory counterclaimsBarnhart v. Town of Parm&52
F.R.D. 156, 160 (W.D.N.Y2008) (citation omitted).
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whether the “essentiédcts of the various claims are sgikally connected that considerations
of judicial economy and fairneskictate that all the issues besolved in one lawsuit.Harris v.
Steinem571 F.2d 119, 123 (2d Cir. 1978).

The claim regarding the CD beamo resemblance to his claimgainst the medical staff.
There are no common questiondaaft or law connecting this claim with the medical claims.
Thus, the claims are improperly joinedtins action in violation of Rule 20.See Wilson v.
McKenna 2015 WL 1471908, at *6 (D. Conn. Mar. 31, 20(&]jvising plaintiffthat improperly
joined claims must be pursued in separate actions).

The Court may sever and dissiimproperly joined claimsSeeFed. R. Civ. P. 21
(permitting the court to drop a pgrr sever a claim where the pasthave been misjoined). As
Cerilli has been permitted to file this actiorsbd on his medical claims, the court will sever and
dismiss without prejudice his accasscourts claim. Cerilli may file a separate lawsuit if he
wishes to pursue this claim.

Supervisory Liability

Cerilli asserts claims for supervisory ligly against Governor Lamont, Commissioner

5 The court notes that Rule 20 is becoming increagingportant to district cots tasked with reviewing
prisoner complaints pursuant to 28 U.S.C. § 1915A. As two commentators have noted:

In the past, courts did not always pay much attention to this rule. However, nowarlagse
concerned that prisoners will try to avoid the filieg and “three strikes” provisions of the Prison
Litigation Reform Act (PLRA) by joining claims iane complaint that really should be filed in
separate actions which require separate filegsfand would count as separate “strikes” if
dismissed on certain grounds.

John Boston & Daniel E. Manvill®risoners’ Self-Help Litigation Manu&@48 (4th ed. 2010) (collecting cases).

” The Court observes howewtiat the access to courtsich does not appear implicate any danger to
the Plaintiff, imminent or otherwise. As such, he would iiket required to prepay the filing fee if he were to bring
a separate lawsuit pursuing this claim.
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Cook, and Deputy Wardens Thibeaautid Hines. Cerilli refer®o Governor Lamont as the
“supreme commander of all almdefendants,” Doc. No. 1 4b; Commissioner Cook as
“commander of all Departent of Correction,id. at 14; and alleges “deputvardens are to be in
charge of the medicalil at 10, 13.Any claims against these féeadants based only on their
positions as supervisory doffals are not cognizableésee Ashcroft v. Igbab56 U.S. 662, 676
(2009) (“Government officials nyanot be held liable for thenconstitutional conduct of their
subordinates under a theoryrepondeat superidi). Cerilli asserts only conclusory allegations
against Governor Lamont based on his positiogoagrnor. Assertions of what Cerilli believes
defendants Lamont and Hines should do becafidee positions they hold are insufficient to
state claims for supervisory liability. Theaths against defendants Lamont and Hines are
dismissed pursuant to 28 U.S.C. 8§ 1915A(b)(1).

To state a cognizable claim for supeovifiability, Cerilli must show that:

“(1) the defendant participated direcitythe alleged constitutional violation, (2)

the defendant, after beingfammed of the violationhrough a report or appeal,

failed to remedy the wrong, (3) the deflant created a policy or custom under

which unconstitutional practices occurred, or allowed the continuance of such a

policy or custom, (4) thdefendant was grossly negligent in supervising

subordinates who committed the wrongdats, or (5) the defendant exhibited

deliberate indifference ... by failing to act ofoirmation indicating that

unconstitutional act&ere occurring.”
Shaw v. Prindle661 F. App’x 16, 18 (2d Cir. 2016) (quoti@plon v. Coughlin58 F.3d 865,
873 (2d Cir. 1995)).

Cerilli alleges that he seldtters to the Commissioner'dfi@e about his various issues

and that the commissioner refedrthe letters to Captain Colo®oc. No. 1 at 14. Referring a

letter to a subordinate for &m is insufficient to establish the personal involvement of a
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supervisory official. See Rodriguez v. Rqdko. 9:13-CV-01106(DNH/DEP), 2015 WL
5147045, at *6 (N.D.N.Y. Sept. 1, 2015) (where a super’s only involvement is referral of
correspondence to appropriate staff, supenhasrinsufficient personal involvement to support
a section 1983 claim) (citing cases). Asilllalleges no further involvement by Commissioner
Cook, the claim agaibh&im is dismissed pursuant to 28 U.S.C. § 1915A(b)(1).

Cerilli alleges that he met with Deputy Warden Thibeault and others regarding his
complaints and attaches a cagythe notes from the February 11, 2020 meeting. Doc. No. 1 at
266. The only issue relevantttas action was his complaintlaéing to medication. Defendant
Furey, who was present at the meeting, indat#tat he would inv&igate thanatter. Id. The
only other document referemgj defendant Thibeault shows tlifendant Thieault returned
various documents to Cerilli with instructionstine should submit the documents to the proper
person for resolution of his issudsl. at 278. These documents show that Deputy Warden
Thibeault acted in response torilles claims. That Cerilli wasot satisfied with the response,
does not establish supervisory liability. eTtlaim against Deputy Warden Thibeault is
dismissed pursuant to 28 U.S.C. 8 1915A(b)(1).

Consolidation of State Habeas Case

Finally, Cerilli asks that a state habeasaagtin which his petition was denied, No.
CV17-4009013-S, be consolidated with this case. In the state case, Cerilli challenged the way
the Department of Correction maged his pain and sought propreatment for his diabetes.
Cerilli sought an additional g of oxycodone per day and eliration of certain foods from his
diet. The state court found that Cerilli suffétn@n chronic back pain wbh is rarely managed
effectively with narcotic paimedication alone, the only treatméatwhich Cerilli agrees. The
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state court also found that Cerilli’'s diabetess adequately manatwith his diet and
medication. Thus, the state court found that the Departmemf Correction was not
deliberately indifferent to Cerilli’'s nmical needs and denied the petitiddeeMemorandum of
Decision, Doc. No. 1 at 79-85. From hiand written comments on the copy of the
memorandum of decision he attashthe court discerns thatrfllewas not pleased with the
result.

Federal Rule of Civil Procedure 42(a) goveoonsolidation of actions. Cases may be
consolidated if they are befottee court and involve a common gtien of law or fact. Fed. R.
Civ. P. 42(a). Cerilli's state case is not beftire federal court. Thus, consolidation is not
appropriate. Further, the issueghe state case have already bdecided. Thus, if Cerilli were
to refile the same claims this case, the court would beund, under the doctrine of res
judicata, by the decision reaahin the state cas&ee Barnett v. Connecticut Light & Power
Co, 900 F. Supp. 2d 224, 238-39 (D. Conn. 2012) (ewjpigithat res judicata bars relitigation
in federal court of same claimagst same defendants or thase@rivity with defendants in
state case). The state habeasttdetermined dismissed Cerilli's Eighth Amendment claim that
the defendants were deliberately indifferenthimmedical needs regardipain management and
treatment for his diabetes in 201ffe year he filed the state awti Doc. No. 1 at 79-85. Thus,
he cannot reassert these claimthis case. Cerilli's recourse if he was dissatisfied with the trial
court’s decision was an appealhe state appellate courts angetition for certiorari in the
United States Supreme Court. Tieguest to consolidate is DENIED.

Motion for Copies
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Cerilli also has filed a motiofor copies in which he seeks a copy of his complaint and all
exhibits. He also asks to le&cused from participation the Prisoner Electronic Filing
Program. Cerilli states that he cannot useRhsoner Electronic Filing Program because FOI
Liaison Acanto has been stealing money from hirshesvn in the exhibits to the complaint and
was involved in the confiscation of the CDItlough Cerilli has submittehundreds of pages of
exhibits, no exhibit shows that deftant Acanto stel money from him.

The Prisoner Electronic Filg Program is mandatonseeCATO 16-21, Standing Order
on Prisoner Electronic Filing Proam (Updated) (“The Progranpplies to all cases brought by
prisoners who are curréy incarcerated in a DOC facilityAll documents filed by prisoners
must be filed electronidlg using the Program poedures.”) (available at
ctd.uscourts.gov/administrative-stamghiorders). As the Programnsandatory, Cerilli must file
using Program procedures.

In addition, although the court has grantedilC@ermission to proceed in this actiam
forma pauperisthat status does not entitlerhto free copies of documentSee Collins v.

Goord 438 F. Supp. 2d 399, 416 (S.D.N.Y. 2006) (iesdtave no constitutional right to free
photocopies)see also Guinn v. Hoecket3 F.3d 1483 (10Cir., 1994) (28 U.S.C. § 1915 does
not include a right to a freepy of any document in the court record; court may constitutionally
require indigent plaintiff to demonstrate ndedfree copy). Ceriil chose to ignore the
requirement that he file eleohically and mail his complaint to the court. It was his
responsibility to make any requiteopies before mailing. If reeeks a copy of the complaint,

he may contact the Clerk &scertain the copying fee.

Orders
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Cerilli’'s motion to proceeth forma pauperigDoc. No. 2 is GRANTED.

All claims against defendants Inmate Aaat Doe, Acanto, Moore, Blood Medic Doe,
Lamont, Cook, Thibeault, and Hines &SMISSED pursuant to 28 U.S.C. § 1915A(b). The
claims against defendants Colon, and Shephe8&4=RED andDISMISSED without
prejudice under Federal Rule of Civil Procexl@d. Cerilli may pursuthis claim in another
action. The request to consolidate tlaeshabeas action with this cas®ENIED.

The case will proceed on the claims for betate indifference tmedical and dental
needs as set forth above agagefendants Wright, Dr. Doélanna, Furey, Katz, and Nickel.
However, before the court orders service oany defendant, Cerilli must file an amended
complaint that complies with the requirementthat a complaint include “a short and plain
statement of the claim showing that the pleader ientitled to relief.” Fed. R. Civ. P. 8(a)(2).
The Complaint, as noted abov&completely unwieldy and lagty inscrutable. It would be
fundamentally unfair to ask anyfdadant to answer the allegatices presently written. There is
no statement of facts and no clear listing of thardehe is asserting as to each defendant. In
addition, Cerilli has filed hundreds of pages dfieis many of which date back to 2013 and
2014, the relevance of which is utterly uncl@ahlthough he generally refg to exhibits in his
complaint, he does not clearly identify which éits are intended to supg which claims. And
since he labeled multiple exhibis “Exhibit A,” a general refenge to such an exhibit is not

helpful.

8 The court notes that Cerilli refeis treatment by persons who are not defendants in this case and
incidents that occurred in 2013 and 20BLch claims are not properly asseiitethis case as the persons involved
are not defendants, Cerilli appears to hasserted those claims in the state habeas case, and in any event the claims
are barred by three-year limitations period.
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Cerilli is directed to filean amended complaint includingly his claims for deliberate
indifference to medical and dental needs agaieféndants Drs. WrighDoe, Katz, and Nickel,
Nurse Hanna, and CCO Furey. He shall cleadteshis claim against each defendant and the
relevant facts to support the ichaincluding when the events asue occurred. Exhibits are not
required. Cerilli shall file the amdad complaint within on or befoidovember 8, 202Qsing
the Prisoner Efiling Program. The court will review the améed complaintrad order service
with respect to any plausible claims for relief.

Cerilli's motion for copiesPoc. No. 7is DENIED.

SO ORDERED at Bridgeport, Connecticuthis 9th day of October 2020.

/sl

Kari A. Dooley
UnitedStateDistrict Judge
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