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Magistrate Judge Stark
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District of Delaware:
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844 North King Stiget:
Wilmington, DE 19801-3519

Re: Leader Technologies, Inc. v. Facebook Inc:, No. 1:08-cv-00862-JTF
Dear Judge Stark,

It is extremely unfortunate that I em cotpelled to write this letter to the Court, but given
the senous and baseless accuSatz’ons made ‘by F acebt)ok*'s cOun‘seI in it's lett'er of today, 2 féel it 1§

ethlcal obhga ion o d |

roy € na litigation. 'I'hl suggestmn in the letter from Facebook’s counsel is nathlng
short of msultmg,:;ahd truly hot deserving the ngmty of aresporise. Noriétheless, T will provide:
the Cotirt with the relevant information, so that this issue can be dispatched with immediately.

Leader chhnologms (“Leada' :”) isa small company that has allcgcd that 1ts patanted

do ars utlhzmg Leader 8 patehted technlogy When Leader dec1ded to enfm‘ce 1ts pate.nt nghts
against Facebook, it realized that it did not have enongh moneyto etigage in ‘such a litigation,
and thereafter approached sevieral companies that provide financing for-such.cases. Durmg the
coutse of this litigation, Facebook requested that Leader produce-all documents regardmg its
patent or Facebook. Leader produced emails-and documents relatmg to its communications with
these third party financing companies, Nothing in these communications (i.e, , attempting to
obtain financing for:a case) has-any relevance to-any issue in this case, Leader‘ 1owever, wanted
to be as responsive as possible to: Facehook’s overbroad document requests, and as, such
comhminications where thers were discussions about the patent or Facebook were produced.

Facebook hagtaken these irrelevant documents.and-issued several third party subpoenas.
to individuals and companies identified in the docurments, In some cases, these individuals are
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Leader"s current or former employees or members of Leader’s Board of Directors. However,
many of the subpoenas were Issued to 11t1gat10n financing companies. With.respect to some of
these financing contpanies, Leader entered into non-disclosure and eommunity of interest
agreements, so the-parties and their covnsel could communicate freely. The agreements had a
clause in them that all documents exchanged between the parfies would be returned to the
producing party when the deal and/or negotiatiotis were concluded.

In responseto the numerous third party subpoenas, several individuals and/oi ¢ompanies.
contacted Leader and have requiested Leader”s counsel to represent them regarding the
siibpoenas.. In such iristances; we have prepared objections e the subpoena, collected
documents, to the extent'the. patty had docurients, ‘and are preparing the documents for
producnon With respect to Northwater Patent Fundinig Corp. (“Northwater™), the company that
is the subject of Facebook counsel’s letter, Leader had executed an agreement with a company
with this name based- out of Toronto, Canada in April 2008. The subpoena-issued by Facehook
was directed to a company called Northwater c/o Nortbwater Capital Management based out of
New York, New York. After receiving notice of the subpoena, I called our contact at N orthwater
in Torento to- 1nqun‘e if they were affiliated with the New York company, and if so, to determine
the identity of their counsel, and left a voicemail message for them.

Thiereason I wanied to keiow the identity of Northwater’s counsel is because thereisa
provision in the agreement between the parfies that if asubpeena is issued. for any documents-
exchanged between the parties, the disclosing party shall provide the other party with an
opportunity to seek a protective order or'to take action 1o protéct the confidentiality of the
information, ‘On November 1.1, Northwater’s counsel, Dan Segal from Shermian & Sterfing,
called me about the subpoena. He provided me the following information:

1. Northwater il New York was affiliated with Northwater in Toronto;

2. Hejust received the subpoena and did not know anything:about the mattet and had
never heard of Leader; and

3, He wadsnot aware of any agreerent between Northwater and. Leader.

I'informed Mr. Segal that there Was an agteement' between the parties, and that the
agreement had :provisions about profecting the confidentiality of the parties’ proprietaty
information. Mr. Segal asked me whether I'expected there to be many docuiments. Iinformed
Him that I expected thete to be few, if any, documents for him to review because the agreement
hetween the. patiies had 4 clause that required the return of. all documents when the: negouat:ons
coneladed, and that documents creatéd by the receiving party based on confidential information
wonld be destroyed. Ialso informed him that his client previously had told Leader that all such

! The agreement at issue has not been produced. Wholly apart from its fack of relevance,
Facebook served decument requests requestinig this information on October 21, 2009.. Responses
to these réquiests are not due iitil Novemnber 20, 2009 and Facebook requested, for the first time
today;, the prodiiction of the agreement. Thus, the accusation that Leadér has somehow failed to
produce this document js simply another baseless allegation.
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documents had been returned pursuant to the patties” agreenient, I also told him that, to the
extent Northwater did retain any of Leader’s documents, we tequested the opportunity to review
ther before they were produced to Facebook so we could assert any confidentiality ¢oncerns and
malee any privilege objections pursuant to the parties® agreement. At that:point, we exchanged
contact information and the call ended. Overall, the call was short-and very professional, and
nearly jdentical to- dozens of similar calls 1 have had over the yeats with, or.on behalf of, third
parties subpoenaed in these types of cases.

Aside from maligning my professional ethics, the most shocking and disappoifiting aspect
of Facebiook cotinsel’s letteris the. fact that, priorto sendmg her letter to the Court, Ms, Keefe
never sought to firid out fromme what the facts were; or what actions 1 had taken regardmg
Northwater or any other third party. That would have been the-professional and respectful
manner-to handle this situation, Instead, Ms Keefe sentme a letter today telling:me that she
interided o inform Your Honor about the issue. Less than two hours later; without givifg me the:
opporfusity to respond, Ms. Keefe sent her inflammatory letter to the Court.. Her failure to meet
and confet prior to making such serious allegations is inexcusable. The cmly plausible
'explanahon for such conduct is that this tepresénts vet anotherlitigation tactic to stay discoyery
and prolong this case; illustrated by Facebook’s: reqiiest for an immediate stay of all discovery,
coineiding with ifs pending motion to stay the case.

Facebook’s repeated requsts fora stay of discovery inthis case-and attempts to keep this
case from trial in June 20140, as. currently scheduled, is not ymusual for an, mfnnger in a-patent
,mfnngement case. Howéver, accusing opposing counSel of unethisal hehavior without even
attempting to ascertain the facts to make another request fora stay of discovery is sinply
wiacceptable.

1 will be:available to discuss this matter with the Court during the scheduled call on
November 13 at9:30 a.rn.

Respectfolly yours,

Paul J. Andre
PIA:
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