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I INTRODUCTION

In the nearly fifteen years of claim construction jurisprudence since Markman, courts
have construed patent terms that needed construction, and afforded the ordinary meaning to those
terms that need no further construction. There is a fundamental disagreement between the
parties as to the Court’s role in claim construction. Where Leader seeks to interpret only those
terms in need of construction, Facebook believes the Cpurt should rewrite the entire claim and
construe even those terms that have a common ordinary meaning or are self-evident. With its
‘proposed constructions, Facebook is asking this Court to interpret nearly forty terms, most of
which should be afforded their ordinary meaning; and essentially re-write the claims .of United
_ States Patent No. 7,139,761 (“the ‘761 Pateilt”) with a host of importéd limitations.

Fécebook’s approach to the process and purposé of claim construction is disconcerting.
Where it would have the Court construe everyday teﬁns, Facebook urges the Court to disregard
the explicit definition of the term “component” that the patentee provided in the patent
specification. Facebook does not provide any compelling reason why the Coutt should ignore
the patentee’s explicit intent to be his own lexicographer; it merely states that the explicit
definition is not helpful.

Further, Facebook is attempting to use claim construction to request summary judgment
of invalidity of all the asserted claims based on a tortured and unsupported means-plus-function
argument. Facebook requests this Court to construe several terms of the 761 Patent as means-
plus—function elements, while it simultaneously argues that no construction is possible for those
terms. Indeed, Facebook’s argument that the Court should find all the asserted claims invalid as
a matter of law during claim construction is contrary to the law, as the Court is to construe the
claims to sustain their validity. Laboratory Skin Care, Inc. v. Limited Brands, Inc., 616 F. Supp.
2d 468, 470 (D. Del. 2009).

Finally, while Facebook argues that the fundamental purpose of claim construction is to
assist the trier of fact in understanding the claims, its proposed constructions transform

straightforward claims into an absurd mess. Thus, inserting Facebook’s proposed constructions



into the claims does not assist the trier of fact and unnecessarily convolutes and complicates the
claims. Declaration of James Hannah in Support of Plaintiff Leader Technologies, Inc.’s Reply
to Defendant Facebook, Inc.’s Claim Construction Brief (“Hannah Decl.”), Ex. 1, (reciting the
asserted independent claims “rewritten” with Facebook’s most recently proposed constructions).
Facebook's attempt to deconstruct the '761 Patent claims is the result of it trying to read
extraneous limitations into straightforward claims in order to avoid infringement.. Because
Facebook’s proposals provide no additional insight as to the meaning of the claim terms to one
~of skill in the art, they should be ignored. See Laboratory Skin Care, 616 F. Supp. 2d at 475.
IL  PROCEDURAL ABUSES |
* "Facebook’s proposed constructions are simply not credible, as they have been a “moving
target” during the claim construction process. In addition to the obscene number of terms
Facebook is attempting to have the Court construe, Facebook disclosed for the ﬁrst time in its
brief that it is dropping eight terms it originally identified as réquiring construction. After
Leader was forced to use over 20% of its argument s.ection addressing Facebook’s proposals on
these now-dropped terms, Facebook provided no explaﬁation why terms it insisted needed
construction during the meet and confer process now no longer require construction. Facebook
also changed its position for at least ten other terms, disclosing its new proposals in its claim
construction brief with no prior notice to Leader. At this stage of the case, Facebook should not
be permitted to treat the meaning of the claims as malleable and adaptable. How the meaning of
the claim terms “changed” since the parties’ agreed-upon November 30, 2009 exchange of
proposed terms and constructions and subsequent meet and confer indicates Facebook’s lack of
support for its positions in the first place and undermines the integrity of the claim construction
process. Hannah Decl.,, Ex. 3. Indeed, Facebook haé gone as far as withdrawing a proposed
construction, replacing it with the new argument that the term is indefinite. D.I. 191 at 29.
Facebook’s tactics are unfairly prejudicial, leaving Leader inadequate time and space to
address Facebook’s new positions. Moreover, Fécebook has achieved the improbable by

changing its proposed construction on approximately 40% of the terms it insisted required
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construction just a few weeks ago. Facebook’s proposed constructions, including the proposals
for its new terms and constructions (and indeed, any new proposals that it might proftfer at the
claim construction hearing), should be rejected because, as evident from its actions, its proposals
are not supported and its actions are unfairly prejudicial.
III. BACKGROUND OF THE TECHNOLOGY

Facebook attempts to equate the technology of the “761 Patent to physical objects
(backpacks, tethers and breadcrumbs) in an effort to dumb-down the technology at issue and
ultimately advance a far-reaching invalidity argument. However, the analogies are neither
helpful nér accurate. The technology involved in the “761 Patent is édequately disclosed in the
patent specification. Fécebook, nonetheless, spends five pages using simple physical objects
{complete with Hansel & Gretel’s breadcrumb trail) that are intended to represent the digital
computer world. Simply put, while Facebook's discussion of the technology involved in this
case may be ready for a Grimm’s Fairy Tale, it does not translate into the real computer world or
the technology of the ‘761 Patent because (1) data is not physically tethered to a user, and the
way data is associated with a user is nothing like physically tethering, (2) a user car access or
employ data from different contexts, but this does not mean that the data is placed in a magical
backpack that is taken from place to place with the user, as the backpack analogy is the antithesis
of the invention of the ‘761 Patent because the purpose of the invention is to have a central
repository of information that allows users to access and share information easily, and (3) while
it is unclear what Facebook is getting at with the breadcrumb analogy, such crumbs would
certainly mess-up a hard drive.
IV. ARGUMENT

Tellingly, Facebook ignored the majority of the arguments in Leader’s Opening Brief.
Facebook overlooks most, if not all, of its proposals that Leader identified as a circular
construction, a construction which is directly contrary to the claims, or constructions that are
completely redundant to the claims. Rather than address Leader’s arguments, Facebook usually

states that its construction should be adopted because Leader does not propose a counter
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construction. This, however, is not the law. Only terms that need construction should be
construed. Claim construction is "not an obligatory exercise in redundancy," see U.S. Surgical
Corp. v. Ethicon, Inc., 103 F.3d 1554, 1568 (Fed. Cir. 1997), and while every word in a claim
has meaning, not every word requires construction. Orion IP, LLC v. Staples, Inc., 406 F. Supp.
2d 717, 738 (E.D. Tex. 2005).1

Facebook’s proposed paradigm for claim construction would lead to potentially ludicrous
situations and results. For example, in Facebook’s proposed paradigm, the accused would
identify and offer a construction for nearly every claim term. A patenteec would have to offer a
" competing construction for each term, including those where the plain and ordinary meaning
should be applied, because the failure to do so would mean the accused’s construction would
prevail otherwise, even if it is completely absurd. The result would be situations, like here,
where Facebook claims the term “capturing” requires construction based on the premise that the .
jury might think the term refers to taking a person prisoner, rather than a computer capturing
data. D.I. 191 at 35. Fortunately, the law does not require construction of terms that are
understood by those skilled in the art. Laboratory Skin Care, 616 F. Supp. 2d at 475.

A. The Three “Components” Elements Recited in the Claims

2T dd

The term “component” is recited in relationship to a “context component,” “storage -
component” and “tracking component.” The patentee explicitly defined and provided structure-

for the term “component” in the specification of the 761 Patent:

As used in this application, the terms "component” and "system" are intended to refer to a
computer-related entity, either hardware, a combination of hardware and software,
software, or software in execution.
D.I 180, Ex. 3, col. 5, 1I. 54-57. Thus, the patentee has acted as his own lexicographer and
defined how this term is used in a patent. See Phillips Inc. v. AWH Corp., 415 F.3d 1303, 1316
(Fed. Cir. 2005)(citation omitted). Facebook did not offer a proposed construction for this term.

Instead, it advocated for a tortured means-plus-function interpretation of the component terms,

L See also UCB, Inc. et al. v. KV Pharm. Co., C.A. No. 08-223-JTF, 2009 WL 2524519, at *8 (D.
Del. Aug. 18, 2009) (Court refused to paraphrase “approximately” as “almost exactly.”).
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punctuated by an improper request for a summary finding of invalidity. Facebook’s proposals
fly in the face of the patentee’s explicit definition that provides structure in that definition, which
includes “hardware, a combination of hardware and software, software, or software in
execution.”
1. Facebook’s Faulty Means-Plus-Function Argument
The basis for Facebook’s far-fetched means-plus-function arguments is its claim that the
“component” claim terms do not have sufficiently definite structure. Facebook attempts to
overcome the strong presumption against the proposition that the asserted claims are in a means-
plus-function format by completely ignoring the language of the claims and the explicit
definition provided in the specification®. For example, the claims recite:
a computer-implemented context component of the network based system
While the claim recites a definite structure, Facebook is seeking to have this Court
- determine that this phrase is functional and not structural. Tt is difficult to imagine how the
patentee could have been clearer that the claimed components are siructural. To make sure that
one skilled in the art understood what structure was being referred to in the claims, the patentee
specifically defined the structure for the component element and then further described the type
of component in each of the claims themselves, such as “a computer-implemented context

3 e

" component of the network based sysiem,” “a computer-implemented tracking component of the
network-based system” and “a storage component of the network-based system.” Thus, there is
no reasonable basis for construing the “component” terms as means-plus-function elements.
Furthermore, when the patentee wanted to claim his invention in a means-plus-function
format, it was done so unequivocally. In Claim 22, the structural terms “context component,”

“storage component,” or “tracking component” were not used; rather the term “means* followed

by functional language was employed, demonstrating a clear intent to utilize means-plus-

2 «“[TThe failure to use "means" invokes a presumption that § 112, 9 6 does not apply.” Desa IP,
LLC v. EML Techs., LLC, No. 06-1168, Order at 6 (Fed. Cir. Jan. 4, 2007), citing Apex inc. v.
Raritan Computer, Inc., 325 F.3d 1365, 1371-72 {(Fed. Cir. 2003). Hannah Decl., Ex. 4.



function claim language. D.I. 180, Ex. 3, Col. 23, IL. 1-19 (“computer-implemented means for

20

creating data...,” “computer-implemented means for tracking movement....”). Also, as raised in
Leader’s Opening Brief (“Leader’s Br.”), it is improper to construe Claim 1 and Claim 22 to
cover the same subject matter under the doctrine of claim differentiation. D.I. 179 at 23.
Facebook’s failure to address this argument speaks volumes.

2. “Context Component” and “Tracking Component”

Facebook did not attempt to construe the “context component” and “tracking component”
terms. Ifthe Court simply construes the terms “context” and “component” (as “tracking” should
* be given its ordinary meaning), then there is no need to separately construe “context component”
or “tracking component,” as Leader’s constructions of the individual terms based on the intrinsic
evidence make sense together and within the recited language of the claims.

3. “Storage Component”

Facebook’s sudden about-face regarding the proposed construction of “storage
component” at this late stage of the case is troubling. In its Answering Brief, Facebook replaced
its original proposal that “storage component” means “memory” with the claim that the term now
is invalid as indefinite, based on the same arguments it has made for “context component™ and
“tracking component.” D.I. 191 at 29. It is impossible to reconcile how Facebook could
interpret the term, but could no longer do so when it filed its Answering Brief. Thisis -
particularly suspect, where it is based on the same intirm arguments made during the meet and
confer process for the other “component” claim terms, as this was not a new “position” to
Facebook.

“[C]laims should be construed to uphold validity.” Laboratory Skin Care, 616 F. Supp.
2d at 470 (citation omitted). Furthermore, Facebook’s new untimely argument is highly
prejudicial and contrary to its earlier position, D.I. 191 at 29. Accordingly, “storage
component” does not require a separate construction independently from the term “component”

and all arguments made by Facebook regarding this term should be rejected.



B. The “Context” Terms
“Context” appears in several of the asserted claims and in connection to other terms. For

LT

example, the claims recite “context component,” “context information,” “first context,” and
“second context.“ Accordingly, Leader requests construction of just the term “context” to mean
“environment,” a definition that can be used every time the term is recited in the claims. Indeed,
the specification equates “environment” with “context.” D.L 180, Ex. 3, Col. 6, 11. 28-30. In
contrast, Facebook’s proposals are inconsistent, as it proposes a different construction or no
construction based on how “context” appears in the claims. For example, it argues that “context”
should mean “a collection of interrelated webs,” “context information® should mean ‘““data that
. identifies at least a specific context,” and “context compbnent” cannot be defined. Facebook’s
proposed constructions for the “context” elements render the claims incomprehensible (see
Hannah Decl., Exs. 1-2) and create a circular definition because it uses the term to define itself,
“i.e., “context information” means data that identifies at least a specific context. Next to these
proposals, Facebook’s simultaneous claim that the term cannot be defined when it appears as
“context component™ is contrary to the law of claim construction. Claim terms, like “context,” -
should be construed consistently throughout the claims and construed to uphold validity.
Southwall Techs., Inc. v. Cardinal I1G Co., 54 F.3d 1570, 1579 (Fed. Cir. 1995), Laboratory Skin
Care, 616 F. Supp. 2d at 470.

Facebook raises a claim differentiation argument based on the faulty premise that the
inventors chose to refer to a “context” in Claim 1 and an “environment” in Claim 9. While the
inventors did refer to a “context” in Claim 1, they refer to a “user environment” in Claim 9 and
not simply an “environment.” Because Claim 1 is presumed to be the broadest claim, and
dependent Claim 4 requires that a “user environment” is a subset of a “context,” a “context”
must be broader than, but also include, a “user environment.” Manual of Patent Examining
Procedure § 608.01(m) (8th ed. 2008) (“Claims should preferably be arranged in order of scope
so that the first claim presented is the least restrictive.”). This is exactly why “context” means

“environment” because an “environment™ is broader, and encompasses a “user environment.”



Facebook’s claim that “context” is distinct from environment is undermined by its
statement that the terms “context™ and “environment™ are “interlocked.” D.I. 191 at 14.
Furthermore, the specification confirms that “context” means “environment.” It recites in
relevant part: “[t]he user automatically enters into a user workspace or a first context ... or
environment. This environment can be a default user workspace, or workspace environment
predesignated by the user....” D.I. 180, Ex. 3, Col. 6, 11. 26-33 (emphasis added). The only way
Facebook can dispute this intrinsic evidence supporting Leader’s position that the terms are
interchangeable is by omitting the second sentence which explicitly recites “this environment” in
connection with the term “context.” Facebook’s other statement regarding the “context level”
and the “web level” is difficult to understand and appears to be an attempt to improperly import
limitations from the specification into the claims.

C. . The Terms “Ordering” and “Traversing” Found in Claim 17

There are important differences in the parties’ proposals for the terms “ordering” and
“traversing” recited in Claim 17. Facebook imports unwarranted limitations into its proposed
constructions. For “ordering,” Facebook insists on adding the limitation of a “fixed sequence,” a
Hmitation that is not found anywhere in the specification. The problem with the "fixed
sequence” limitation is that it implies that there is a preordained sequential order of the
subsequent claim terms and renders the claim nonsensical. Claim 17 with Facebook's proposed

construction would tead as follows:

placing into a fixed sequence two or more of the plurality of user collection of
interrelated contexts which is a collection of interrelated webs which is a collection of
interrelated boards/workspaces which is a collection of data and computer program designed to
accomplish a specific task functionally related to a user-defined topic

In contrast, below is Leader’s construction implemented in Claim 17:

organizing two or more of the plurality of user environments according to different
arrangements of the user environments

Ordering is used in Claim 17 to refer to the user’s environments. Implementing

Facebook's proposal for environment (i.e., collection of interrelated contexts) would mean the



claim would contain no less than four interrelated collections of claim terms and constructions,
where each of these collections would need to be placed in a fixed sequence. Putting aside the
fact that Facebook’s proposed construction makes the claim nearly incomprehensible, nothing in
the “761 Patent indicates that the claims require placing several interrelated collections of data or
programs into a “fixed sequence.” Facebook’s unsupported citations to a “routing algorithm” are
unclear and simply do not describe “ordering.”.

Furthermore, Facebook's proposed construction for “ordering” has no relationship to its
proposal for “ordering information,” even though these terms appear in the same claim.
Facebook has provided two distinct proposed constructions for “ordering information,” shown

below, neither of which mean “placing into a fixed sequence.”

Facebook’s Original Construction Facebook’s New Construction
The information is retrieved in the second user Data that specifies a particular order in
environment, as distinct from uploading, adding or which user environments must be
creating it traversed

In_addition to the prejudice to Leader as a result of Facebook changing its claim
consfruction after Leader ﬁled its Opening Brief, there is no support for Facebook’s new
proposal and the importation of the limitation “must be traversed” into the claim term. Indeed,
Facebook’s proposed construction renders the claim nonsensical. See Hannah Decl., Ex. 1.

With respect to the “traversing” term, Leader is willing to agree that it means
“navigating.” Facebook’s inclusion, however, of the unsupported and extrancous limitations that
the navigation has to be “by a user” and “according to a specific path or route” is not supported
by the *761 Patent and makes Claim 17 nonsensical. For example, the claim requires “traversing
the different arrangements . . . . to locate the data . . ..” If the “traversing” term was construed to
be navigation “according to a specific path or route,” then it would not need to “locate” the data
because it would already know where it is located. If the term is construed to mean “searching”
or “navigating,” then the claim makes sense.

If “traversing” is construed to be limited “to a specific path,” the claim becomes illogical

because it requires “traversing the different arrangements.” With Facebook’s proposed




construction, the claim would be problematic because “a specific path” is singular and “the
different arrangements™ is plural. “Different arrangements™ will have different paths, not a
specific path for a theoretically infinite number of arrangements.
D. The “Many-to-Many Functionality” Term Found In Claim 32
Facebook has no construction for the term “many-to-many functionality.” Ignoring the
intrinsic evidence (described in two pages in Leader’s Opening Brief, D.I. 179 at 11-12),
Facebook makes the unsupported declaration that this Court should find Claim 32 invalid.
‘Because the ‘761 Patent specifically discusses that “many-to-many functionality” refers to
~ multiple users being able to access multiple data files, the Court should construe this term as
“two or more users able to access two or more data files.” D.I. 180, Ex. 3, Col. 3, 11. 22-31 (*The
tool...facilitates many-to-many relationships among data clements.. .”)..
. K. Ordinary Meaning for Terms Used in Everyday Language
Facebook argues throughout its brief that terms which are readily understood should be
construed. It agrees that words of a .claim are generally given their ordinary and customary
meaning. D.I. 191 at 8. Nonetheless, it seems to believe the Court must use the jury’s
understanding to construe the ordinary and customary meaning of the words of a claim. /d. The
law is clear, however, that “the ordinary and customary meaniﬁg of a claim term is the meaning
that the term would have to a person of ordinary skill in the art in question' at the time of the
infention.” Phillips, 415 F.3d at 1313 (emphasis added)(citations omitted). Thus, the yet-to-be-
impaneled jury’s understanding of the scope of the claims has no place duriﬂg claim
construction. See Markman v. Westview Instruments, Inc., 52 F.3d 967, 977 (Fed. Cir. 1995)
(“Construction of patent claims ... is matter of law exclusively for court.”)(citations omitted).
Furthermore, Facebook’s case law citations provide no support for its threat to present
claim construction evidence at trial if the Court does not construe its proposed terms. The
situations in both O2 Micro and American Patent Development are distinguishable from this
case. In those cases, both sides provided proposed construction of the ordinary meaning of

certain terms by submitting competing dictionary definitions for them. Here the situation is
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different because the dispute is not competing claim constructions. Rather the issue to be
resolved is whether the 30 or so terms identified by Facebook need to be construed or whether,
as Leader proposes, the ordinary meaning of those terms applies. Facebook will not be permitted
to present evidence of its constructions at trial once this dispute is resolved.’

As set forth below and in Leader’s Opening Brief, most of the claim terms have ordinary
meaning to one of ordinary skill in the art (as well as lay individuals) and do not require
construction. Given that there is no ambiguity regarding the meaning of these terms, Facebook’s
reliance on extrinsic evidence, namely an expert declaration and dictionary definitions, to import

“limitations is improper as a matter of law. -

Upon reading Facebook’s brief, it is clear that Facebook presents claim term
constructions to this Court with a single goal in mind -- to deconstruct its way out of
infringement by defining almost every term in a given claim, and linking each definition with the
next. Because of this artificial linking of terms, Facebook purposefully creates a “funnel effect”
with its latest proposed constructions. Each of these leads to an unsupported and legally
untenable narrowing of the claims.

1. The Term “Environment*

“Environment” is a straightforward term, readily understood by those of skill in the art
and lay persons. Facebook is attempting to make straightforward and readily understandable
terms complicated. To define the claim term “environment” as found in Claims 4 and 9-20,
Facebook contends that one must also define “context.” To define “context,” one must define
“web,” which itself requires the construction of the term “workspace.” To define “workspace,”
one must define “application.” Hannah Decl., Ex. 2. This linking relationship between

Facebook’s proposed constructions creates a funnel demonstrated in Figure 1 below:

? See Caddy Prods., Inc. v. American Seating Co., No. 05-800, 2008 WL 2447294, at *1 (D.
Minn. June 13, 2008) (the Court was unpersuaded by defendant’s use of 02 Micro and stated
that a decision to adopt no definition for certain claim terms definitively resolved the meaning
and scope of the disputed claims).
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Y Context- a collection of jnicrrefated webs / |

defined.” Q@c 7.‘
\pplication:=:computer prograim desigried /
X ‘teraccomplish a-speeffic task/

Figure 1

Importing numerous limitations into a single claim term, like “environment,” results in an
artificial narrowing of the claims -- the very thing Facebook wants in an attempt to escape

L1

- infringement. In this one example, Facebook has added the limitations of “context, web,”
“workspace” and “application” into Claim 9 by “back-dooring” those elements into proposed
constructions of the claim term “environment.” Thus, Facebook’s proposed constructions make

1o sense when implemented in the claims and are not supported by the intrinsic evidence.

2. The Terms “Generating” and “Create

There are several examples of Facebook’s outrageous request for the Court to construe

everyday terms. The proposed construction of the terms “generating” and “create” are near the
top of the list of such ridiculous requests. Facebook would have the Court interpret “generating™
to mean “create,” and “create” to mean “bring into existence.” Both of these terms can be
understood by lay persons and those skilled in the art, and thus need no further construction.
Laboratory Skin Care, 616 F. Supp. 2d at 475. Facebook’s proposals become even more absurd
because these two terms are used in Claim 17 and presumably, do not mean the same thing. 4

3. The Term “Locate®

Facebook proposes that the Court construe the term “locate” to mean “find,” begging the

question how the term “find* is more helpful to the trier of fact than the term “locate.” Contrary

4 See.Applield Med. Resources Corp. v. U.S. Surgical Corp., 448 F.3d 1324, 1333 n.3 (Fed. Cir.
2006)(holding when different words are used in the same claim, they are required to have
different meanings in order to maintain claim integrity and internal coherence).
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to Facebook’s assertion in its brief, Leader opposes construction of any term that does not
require construction, including construing the term- “locate.”
4, The Term “Relationship” -- Now “Relationship Data”

During the parties' meet and confer process, Leader pointed out to Facebook that its
proposed construction of “relationship” would result in nonsensical results for several claims, but
Facebook insisted that the Court needed to construe this term. After reading Leader’s Opening
Brief showing the convoluted and ridiculous results of Facebook's proposed construction,
Facebook now admits that its proposal for "relationship” is not appropriate. Rather than drop the
~ term, however, Facebook has instead changed the requested term to be construed from
"relationship" to "relationship data," compounding its abuses of the claim construction process.
In addition to altering which claims are affected by this new proposed construction, the proposed
construction for this new term does not cure the problems Facebook had with its original
proposed construction. Namely, Claim 25 (the only claim with this term) is rendered nonsensical
when Facebook's proposed construction is used. While this type of bait-and-switch tactic is bad
enough, even more problematic is Facebook’s false claim to this Court that since Leader "has
offered no alternative construction” for this term, the Court should adopt Facebook's proposal.
Indeed, as this is the first time Facebook has raised the "relationship data" term in this case,
Facebook's argument is a complete misrepresentation to the Court. The ordinary meaning of this
term should apply and it does not require construction.

5. The Terms “Accesses [the data]” and *[The data is] accessed”

Leader’s Opening Brief makes clear that “accesses” and “accessed” are terms that need
no construction as they are understood by a person of skill in the art and lay persons. Facebook
ignored the arguments in Leader’s Opening Brief. Notably, it failed to address three important
issues detailed in Leader’s Opening Brief, including the fact that the intrinsic record does not
supports Facebook’s construction, Claims 23 and 29 would be rendered nonsensical, and that

Facebook’s convoluted construction changes completely depending on the tense of the term.
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It is well-established that “the claims of the patent will not read restrictively unless the
patentee has demonstrated a clear intention to limit the scope using ‘words or expressions of
manifest exclusion or restriction.’” Liebel-Flarsheim Co. v. Medrad, Inc., 358 F.3d 898, 906 .
(Fed. Cir. 2004)(quotation omitted). There is no evidence of any such clear intention to restrict
this claim term. Facebook’s reliance on the specification demonstrates a lack of intent to restrict
the scope of the claim term. The specification states that “fv]arying levels of access can be
provided ;co the uploaded data.” D.I. 180, Ex. 3, Col. 11, 1. 30-31 (emphasis added). By
mentioning that “access can be provided to the uploaded data,” the patentee is demonstrating its
intent rot to limit the scope of the terms. Facebook’s attempt to import this limitatton into the
. constr_uction..is tmpropet.

. 6. .T he Term “Arrangements”

“Arrangements” is a term that needs no construction as it is understood by a person of
skill in the art and lay persons. Facebook ignored Leader’s arguments that Facebook’s proposed
construction would render the claims nonsensical and simply failed to offer any argument for its
proposed construction, only mentioning “arrangements” in passing. There is simply no basis for
Facebook’s proposal to narrow “arrangements” to mean “a speciﬁcally-’ordgred set of items,” as
even Facebook™s purported citation to the specification does not refer to the term -
“arrangements.”

7. The Term “Capturing”

Facebook apparently agrees that “capturing” is a well known term that does not require
construction, as it states in its opposition brief that the term “‘capturing’ is readily understood by
one of reasonable skill in the art.” Facebook’s feigned concern that a jury may think of
pirates, prisoners, or the like when discussing the “capturing” term is unfounded, as the parties'
witnesses and experts are certain to make clear that the case is about computer science. Since
both parties agree that “capturing” is a well known term to those skilled in the art, the term

should be afforded its ordinary meaning and does not need to be construed.
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3. The Terms “Associated/Association/Associating”

In the two lines that Facebook uses to address the terms “associated,” “association,” and
“associating,” Facebook provides no support for its construction. It does not address Leader’s
argument that a link is used in the ‘761 Patent in reference to a network communications link,
other than saying it is irrelevant. Apparently, Facebook does not consider the construction of

this term important, and neither should the Court.

0. The Terms “Based on the Change,” “Change Information,” and
“Change in Access of the User.”

Fa¥cebook pfovides no support for its proposed construction of “based on the change” and
does not rebut any of Le.ader’s afguments. Apparéntly, Facebook concedes that no construction
of “based on the change” is necessary because the claims already defuﬁe the term. Specifically,
“based on the change” is defined in Claim 1 as “a change of the user from the first context to the
sécond context.” D.L 180, Ex. 3, Col. 21, 11. 8-9. Thus, no construction is necessary.

Facebook’s convoluted arguments regarding “change information” and “change in the |
access of the user” are also not compelling. As an initial matter, Facebook does not address the
fact that its constructions import multiple terms requiring further construction according to
Facebodk, such as “context,” and “workspace.” Furthermore, Facebook’s constructions are
inconsistent with its other proposed constructions, such as “access.” Contrary to Facebook’s
claim, Leader’s primary dispute is that this term does not require construction, as well as the
importation of limitations, such as “Iﬁovement” into the claim term. Facebook has provided no
evidence that the applicant intended to limit these straightforward terms to require additional
limitations.

Finally, Facebook’s citations to the intrinsic record support the definition set forth by the
claims, and not Facebook’s construction. As discussed and emphasized by Facebook, “{¢/he
change in a user context is captured dynamically.” D.1. 191 at 19. In other words, the change
in access is captured, not the movement of the user. Thus, Facebook’s citation to the

specification supports the definition set forth in Claim 23, and not Facebook’s contrived
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construction.
10. The Term “Updating”

"Updating” is a very common term to those skilled in the. art, lay persons, and small
children, thus needing no construction. Facebook’s proposed construction is based solely on
extrinsic evidence “pulled directly from a dictionary.” Facebook’s Br. at 40. Aside from the
problem of using solely extrinsic evidence for claim construction, its proposal is not even
consistent with this dictionary definition, which defines the term as “to change a system or data
file to make it more current.” Facebook's proposed construction of "modifying existing data to
make current” adds an additional limitation of changing only "existing" data, whereas the
1;)roposed ‘dictionary definition does not include this limitation. It is baffling that Facebook’s
proffered dictionary does not support its proposed construction.

rMoreover, Facebook simply ignores the fact that Facebook’s proposal for "updating”
renders the claims nonsensical and redundant, that data can be updated by adding (or subtracting)
data, and that even a lay person knows that “updating” means “up to date.”
11.  The Term “Dynamically”

Facebook’s proposed construction of “dynamically” is another blatant attempt to import
improper .limitations into a straightforward term. Its proposal that “dynamically” means
“automatically and in response to the preceding event” is hopelessly vague and improperly
imports the limitation of “in response to the preceding event.” It is contrary to how a person of
ordinary skill in the art would understand the term. D.I. 181, §17; D.I. 191 at 20-22.

Facebook primarily relies on the argument that when the term dynamically is used in the
'761 Patent, it is always “in response to the preceding action by the user.” D.I. 191 at 20. This s
incorrect. For example, the ‘761 Patent states that “[an embodiment] can relate those projects
substantially simultancously. It can relate those projects to one another using whatever
workflow model(s) are required, and dynamically assign modular communications tools (e.g.,
mail, voice mail, fax, teleconferencing, document sharing, etc.) to those many projects as

desired.” D.L. 180, Ex. 3, Col. 13, 11. 61-66. There is no preceding action by the user in this
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example. Furthermore, in the claims themselves where this term appears, there is no requirement
of a preceding action by the user. See, e.g., D.I. 180, Ex. 3, Col. 22, 11. 12-34. Nothing in the
“761 Patent requires the term “dynamically” to perform actions “in response” to some undefined
preceding event and Facebook’s rigid definition is improper.

12. The Various Uses of the Term “Employs”

Leader has consistently maintained that “employs” is a term that needs no construction as
it is understood by a person of skill in the art and lay persons. Facebook’s new-proposals
surrounding the term “employs,” where Facebook dropped one of its three differing
constructions of the term and changed one of its proposals, still suffers from the same pitfalls,
discussed in Leader’s Opening Brief. Facebook attempts to improperly import limitations into
the claim term, including the exctusion of “uploading, adding or creating” from the definition. .
Facebook does not make a single citation to the intrinsic record in its attempt to support its
limitations into “employs.” To the extent Facebook relies on its arguments for “accesses,”
Leader refers to its briefing here and its Opening Brief why the definitions of “access” and
“employs” do not exclude “uploading, adding or creating.” Indeed, Facebook never explains the
similarities or differences between “access” and “employs.” Since Facebook admits that
“employs” is generally understood, it does not require construction.

13.  The Term “Remote location”

Facebook has no basis for requesting the Court to construe the straightforward term
“remote location.” Facebook asserts that Leader’s belief regarding its proposed construction for
"remote location” would require the user to be in a different physical location is wrong.

F. Ordinary Meaning for Terms Used by Those Skilled in the Art

1. The Term “Application(s)”

Facebook provides no support for its proposed construction of the term “application” to
mean “a computer program designed to accomplish a specific task.” As set forth in Leader’s
Opening Brief, Facebook’s proposal imports unnecessary limitations into the claims and is

contrary to the claims, which explicitly provide that “applications” can perform a variety of
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tasks, as opposed to “a specific task.” Rather than address Leader’s arguments, Facebook relies
solely on extrinsic evidence, namely a dictionary definition, to support its improper definition.
Because Facebook has no intrinsic support for its proposal, “application” should not be construed
and given its plain and ordinary meaning.

2. The Term “File storage pointers”

Facebook provides no basis whatsoever for its proposed construction of “file storage
pointers.” It is a complete waste.of the Court’s anci Leader’s resources to propose terms for
construction that are knowan to those of ordinary skill in the art without any support.

3. The Term “Metadata”

Facebook’s construction of “metadata” is convoluted and confusing, not to mention

completely unsupported by the specification and contrary to the claims. Its proposal improperly

27 4L

- imports numerous unsupported limitations, including “context,” “webs,” “boards,”

LI 14 k-1 33 Gc

“workspaces,” “applications,” “user workspace,” “user environment,” and “associated,” terms
that Facebook contends require construction. Incorporating these limitations into the definition
of the term “metadata” convolutes the claim term and renders the claims nonsensical. See
Hannah Decl., Ex. 1.

As pointed out in Leader’s Opening Brief, and ignored by Facebook, the contents of the
“metadata” are explicitly defined in the claims. For example, Claim 1 stores context information
in metadata, while Claim 9 stores information related to the user, the data, the application and the
user environment. Facebook’s proposed construction does not cover all of this information about
the various types of data. Thus, there is no reason to construe metadata.

Among the many limitations that Facebook’s proposed construction improperly attempts
to import into the meaning of “metadata” is the requirement that it must store where “the user
and data currently reside” even though there is no mention of such limitations in the intrinsic
record. In fact, the “761 Patent never contemplates storing where the user and the data reside in

metadata. At most, and only in Claims 9 and 21, the ‘761 Patent stores information relating to

the user and data. This information may or may not include where the user and data reside, but
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there is certainly no requirement that it must store the location of the user and data in metadata.
As for the remaining claims, context information, context data, and association data is stored in
metadata. In these claims, there is no requirement to store anything about the user or the data,
much less where they reside. Thus, Facebook’s proposal is contrary to the intrinsic evidence.
There is no need to construe “metadata” and the plain and ordinary meaning should apply.

4. The Term “Portable wireless device”

Most people today walk around with a portable wireless device in their pocket -- it’s
called a cell phone. Even though Facebook cites no intrinsic or extrinsic support for its proposal, -
it nonetheless requests that the Court construe and limit this well-known term to include only a
- "device that can communicate with a computer network over a wireless communication
medium." Becausé Facebook’s proposal requires the use of two of the three words it is apparent
the term does not need construction becaﬁse “portable” is not a complicated term.

5. The Term “Relational storage methodology”

Facebook admits that this term is understandable by one of skill in the art. Because claim

construction is undertaken through the eyes of one of skill in the art, no construction is needed.
6. The Term “Tagged”

Facebook admits that the term "tagged" is a term that is "understandable to one of
ordinary skill in the art." Thus, the ordinary meaning should be used and there is no need to
construe this term. Facebook’s proposed construction for "tagged™ to mean "attached" not only
contradicts Facebook’s admission that the term is understandable, but also indicates there is a
physical proximity between items that have been tagged, which is improper. Because Facebook
provides no support for it proposed construction, and because it is technically incorrect, the
ordinary meaning should be used for this term.

7. The Term “Web”

Facebook failed to address Leader’s arguments regarding its proposals for “web.” In

patticular, Facebook ignores Leader’s concerns that Facebook will improperly use its definition

of “web” for the terms “web-based” and “web and video conferencing,” which are separate terms
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found in the claims. D.I. 179 at 39. “Web-based” refers to the World Wide Web or the Internet.
Id; see also D.1. 180, Ex. 3, Col. 14, 11. 51-60. This is illustrated with the applicant’s description
of Figure 14, which describes a web-based system accessed by Internet browsers and
implemented by common Internet protocols such as SOAP, XML and HTTP. D.1. 180, Ex. 3,
Col. 14, 11. 51-60. Morecover, “web” as used in Claim 30, refers to “web and video conferencing”
which also refers to the World Wide Web. Id., Col. 24, 11. 23-24.

When a special meaning is attributed to “web,” it is found in the claim language. For
example, as Facebook acknowledges, “web” is defined in Claim 3. It would be improper to -
import the limitations from Claim 3, which uses “web™ in a special manner, into claims which
use “web” as referring to the World Wide Web. See e.g., D.I. 180, Ex. 3, Claims 9, 21, 23.

8. The Term “Workspace”

Facebook seeks to import limitations into a term that does not require construction. D.L
191 at 12-13. Facebook’s proposal is not supported by the claims and requires the Court to
accept that all “workspaces” are “boards” (a limitation being read into the claims containing that
term), and that “user-defined data” is the same thing as “user-defined fopic” (a second limitation
being read into the claims containing this term). For example, Claim 2 states in relevant part
that "‘wofkspace ... 1 a collection of data and application functionality related to the user-
defined data.” D.I. 180, Ex. 3, Col. 21, 11. 13-15 (emphasis added). Facebook would have the
Court construe “workspace” as “a collection of data...related to user-defined data” based on its
assertion that “data” means “topic.” D.I. 191 at 13. However, Claim 28 recites “related to a
user-defined topic,” not “user-defined data.” D.I. 180, Ex. 3 at Col. 24, 1. 9 (emphasis added).
Under the doctrine of claim differentiation, these terms are presumed to be non-equivalent. See
Comark Comm’ns, Inc. v. Harris Corp., 156 F.3d 1182, 1187 (Fed. Cir. 1998) (réciting the
presumption that there is a difference in the meaning and scope when different words or phrases
are used in different claims). Facebook does not rebut tlﬁs presumption and wrongly uses the
definition of the term ““board” for its construction of “workspace.” Accordingly, Facebook’s

construction should be dismissed because it is attempting to import limitations into the claims.
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