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The Honorable Leonard P. Stark ! JUNE 28, 2010

U.S. District Court for the District of Delaware |
U.S. Courthouse | |
Wilmington, DE 19801-3556 '

Re: * Leader Technologies, Inc. v. Facebook, Inc., C. A. No. 08-862-LPS

Dear Judge Stark:

For the seventh time in this case, Facebook is asking this Court to delay the scheduled trial
date, At some point, enough is enough, and Facebook shonld be precluded from bringing these
frivolous motions. While Facebook may consider the substance of its letter zealous advocacy, in
reality it s nothing more than outright misrepresentations. The facts, something noticeably absent
from Facebook’s letter are inapposite to neatly every assertion made by Facebook in its 1

No Digelosure of Patented Invention. Previously, Facebook argued to this Court that Leader

gave public demonstrations of a product, Leader2Leader, covered by the *761 Patent more than one
year before it fited its patent application. Leader’s counsel represented to the Court that Leader had

e e eeiiven approximately a dozen cofifidential demonstrations of its patented product in the 2002 time
pcnod The Court permitted Facebook to re-open discovery to take the depositions of six third
parties' it identified as having relevant information. However, all of those parties confirmed they
had entered into NDAs with Leader before any demonstration or presentation. See Exhibits A and
C. Now, however, Facebook has changed its story and contends that investor presentations given
from 1997 to 2002 disclosed the patented invention. Initially, it should be pointed out that Facebook
was provided with copies of these presentafions more than one year ago, yet never marked any of
them in deposition. Specifically, Leader produced 516 of these presentations to Facebook, of which
354 were produced on April 14, 2009, 117 were produced on August 3, 2009, and 45 were produced -
on August 18, 2009. As one would expect in these types of presentations, the materials disclosed
were business crientated and did nof come even close to disclosing the patemted invention.
Moreover, all of these presentations were marked confidential. Examples of these presentations can
be found attached as Exhibit B.

Even Mr. Zacks,z Leader’s former atto'rney who is currently in litigation against Leader,
testited bt S

! Facebook’s depositions of five of these third parties lasted approximately one hour (one lasted only 28 minutes).
Tellingly, in its recent letter, Facebook inclnded none of the that recent testimony to justify its latest request to delay the
trial. .

? Facebook states that Leader never identified Mr. Zacks as one of its founders, but fails to note that the Founding
Member Agreement produced to Facebook on August 18, 2009 names Mr. Zacks as a founder, See Exhibijt C
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One needs only to read Mr, Zacks’ testimony to realize that Facebook is substantially
ending the facts outside any reasonable interpretation, and there is no basis for its newly minted
position that general investor presentations are invalidating disclosures.

See Exhibit F. Those are just a few examples. There are others. See Exhibit G for a collection of
additional documents evidencing NDAs and/or confidentiality agreements for entities identified by
Mr. Zacks.

Significantly and i

: cebook, is that Mr, Zack
of Mr. McKibben --

irmed the previous testimony

Exhibit D at 41:12-23; see also id, at 61:14-62:23. As this Court is aware, “courts have never
required secrecy agreements to be written.” TEC Air v. Nippondenso Mfg US4, Inc., No. 91c4488,
1995 U.S. Dist. LEXIS 18891, at *24-25 (ED Ill. 1995), citing TP Labs., Inc. v. Professional
Positioners, Inc., 724 F 2d at 972 (Fed. Cir. 1984). “The mere fact that there was no evidence of a
written confidentiality agreement associated with the disclosures of [an] invention . . . does not
necessarily mean that these disclosures were not confidential,” Aspex Eyewear, Inc. v. Concepts In

Optics, Inc., No. 03-1638, 2004 U.S. App. LEXIS 16649;-at-*587-88-(Fed. Cir. 2004). Thus; even-if
Leader disclosed the elements of its patented invention in these investor presentations, which it did
not, it would not be considered a public disclosure since Leader provided notice that such disclosure
was confidential.

No Offers for Sale. Shockingly, Facebook argues that discovery from Mr. Zacks supports its
on-sale bar defense. The absurdity of this argument is best demonstrated by Mr. Zacks’ actual
deposmon testimony.
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Exhibit D at 136:2-137:15 (objections omitted). It is incomprehensible how Facebook can come to
this Court and claim that discovery from Mr. Zacks provides a basis for its on-sale bar position, In
addition, deposition testimony from the other five third partics recently deposed by Facebook also
confirms that

Facebook’s Requested Privilege Log. Facebook issﬁed a subpoena for Mr. Zacks out of the

Southern District of Ohio. Mr. Zacks informed the parties that he would not produce any documents
pursuant to the subpoena because he did not have time to do a privilege review of over 30 boxes of
Leader documents he maintained.* See Exhibit J. As noted above, Leader is currently in litigation
with Mr. Zacks, and, not surprisingly, Leader’s counsel does not represent Mr. Zacks in this matter.
However, Leader recognized that Facebook likely would use Mr, Zacks’ lack of cooperation as a
basis for moving the Court to once again delay trial. As such, Leader’s counsel volunteered to
review the 30+ boxes of documents for privilege, and subsequently had an attorney spend 4 days in
Mr. Zacks’ office pulling the privileged documents. See Exhibit K. Nearly all of the privileged
documents concern 1ssues that have nothing to do with this case. However, proving the maxim that
“no good deed goes unpunished,” Facebook now insists that Leader’s counsel provide a privilege log
-- a log that Facebook will no doubt contend is inadequate, and yet another basis for delaying the
case.

Conclusion. To support its latest attempt to delay trial, Facebook contends that the identity
of those who signed confidentiality agreements is evidence of non-conf idential disclosures. Unfazed
by logic, the facts or this Court’s repeated unambiguous edict that this trial would begin on June 28,
2010, Facebook’s letter once agam demonstrates that it w111 do or say anythmg to delay this trial, il

Bjura N O O 12K Y, ong of the 2,00 slgnatorles ot
Leader s NDAS and now it is asking the Court for the hme to do so. HOWever any additiona) third
party discovery” would serve only to confirm what the limited third party discovery taken to date has
already confirmed - that Facebook’s positions are untenable. For that reason alone, Facebook’s
motion should be denied and this case should proceed to tnal on July 19 as this Court previcusly
ordered.

4 Facebook’s representation to the Court that “Mr. Zacks produced more than 30 boxes of highly relevant documents” is
comical. Because Mr. Zacks was Leader’s outside and in-house connsel from 1997 to 2003, he has legal documents
concerning al] of Leader’s business (e.g., leases, employment issues, shareholder issues, etc.). The vast majority of Mr.
Zaeks documents, both privileged and non-privileged documents, are simply irrelevant to this case.

* Facebook has already issned more than 70 third party subpoenas in this case.
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Respectfully,
/s/ Philip A. Rovner
Philip A. Rovner (#3215)
provner@potteranderson.com
PAR /mes/971465

cc: Steven L. Caponi, Esq. — By E-File and E-mail
Heidi L. Keefe, Esq. — By E-mail
Paul J. Andre, Esq. — By E-mail
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Andre, Paui

From' Ben;amm S Zacks Esq. [bszacks@z!glaw com]

Sent:  Wednesday, May 26,2010 1:19 PM

To: ‘Larry James', 'Norberg, Jeffrey'; Andre, Pall

(o 'Esq.”; irbillings@zlgiaw.com

Subject; Leader Technologies v. Facebook Pateit Litigation Discovery

Dear Sirs:

Sa that the issuss regarding any documerit production and deposition testimony of us (in any capacity and
including as prior legal counset to Leader) are clearly understood, Mr. James suggested | share this emiail with
you.

it is my understanding that Facebook bas requested documents and a deposition conceming presentations and
related information which Facebook contends are outside the scape of any attorney client privilege of us to
‘Leader. Leader has fiiled fora protective order claiming attorney client privilege.

Qur firm and its attorneys, who previously represented Leader in mid’ 2002 and before, has stated that under Ohic
taw by virtue of Leader's and its principal’s'sult filed against the Zacks Law Group (LC and me, Mr. Bunn and Mr:
Billings that as between us any attorney-client evidentisry privilege was and is waived. The attomey client ethical
‘confidentiality privilege we believe has also been waived, however consistent with corparate stock holdings in
Leader and the Ohio. Rules of Professional Conduct, Zacks Law Group LLC and the individual attorneys
rrespectfully do not wish to be embroiled in tesﬁmony which is obtainable from others, intimate any attorney-client
privileges and also would prefernot to testify or-to tum overany alleged relevant documents without in-camera
inspections, and alsa, without Leader first having the opportunity. to review the documents, unless ordered to do
s0 by.a court with ;unsdxctmn over the individuals and the subject matter.

A5 a result of the previous representation by our counget, O. Judscn Scheaf, in, the prior lawsuits filed by Leader.
‘against us, and particularly, the pending defamation lawsuit i Franklin County, the files sought in documentary
.anid electronic form are nol organized and require significant fime to cull, organize, reyiew, copy and make
avajlable. We have approximately thirty-something boxes of files and separately electronic records in. multiple
locations i computers or hard drives not on any network accessible system covering our involvement with Leader
from 1997-2002. We believe that collectively these documents may or may not be of assistance in the patent case
and astimate that several days would be required to review the boxed information and the culfing of relevant
electronic records.

Consequently, until we receive a court order describing appropriate safeguards, which address the privilege
issues and/or procedure agreed upon with our counsel Mr. James which accomplishes.the same, we are unable
to'devote resolirces to addressing these issues.

Please direct-any inquiries to Mr. James.
Yery Truly,

Benjamin S. Zacks, Esq.

Zacks Law Group LLC

Counselors and Prastitioners at Law
The eBuilding at Broad and James
3rd Floor

33 South Jamies Road

Columbus, Ohio 43213

Cell Phone No: 614.353.1070
Work' No: 414.236,8000

‘Fax Ne: 614.236.3236

:iw******ﬁ-‘****r*w*ﬁw*x*w*ﬁrﬁ*x"e** **ﬁ*k**x**:ﬁ"* Oy P TP S Y *-‘:**w*s"i‘ww

Confidentiality Notice

6/19/2010
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The information contained in this e<mail message may be privileged and confidential; and thus is profected from
disclosure. This message is NOT intended for transmission 1o, or veceipt by, anyene other than the named addressee
(or a person authorized to receive and deliver it to the named addressee) 11 the reader of this message is not-the
intended.recipient, or an employee or agent responsible for delivering this ntessage to the intended veeipient, you gre
hereby natified that any dissemination, distribution or copying of this communication I strictly prohibited. If you
have received this e-mail message in error, pEease delete it from your sysiem withcut copying or forwarding it, and
notify the sender-of the error by reply e-mail or by calling 614.236.8004 (coilect).

‘Thank you for your snticipated egoperation.
Zacks Law Greup LLC
IRS CIRCULAR 230-DISCLOSURE

In compliance with requirements imposed by the Internal Revenue Service, we inform you that any Federal tax advice
contained in this communication {including any attachments) is not intended or Written to be used, and cansiot be
used, for the purpose of (i} avmdmg any penalties under the Internal Revenue Tode, or (i) promoting; markctmg of
recommending to another party any trassaction or matter addressed hevein,

R R e L L N N R R Ry R E PR NN

6/19/2010
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Andre, Paul

From: Andre Paul

Sent:  Thursday, May 27, 2010 4:.02 PM

To: ‘Benjarnin 8. Zacks, Esq.', "Norberg, Jeffrey'; 'Larry James'

Ce: 'Esq.; jrbillings@ziglaw.com

Subject: RE: Leader Technialogies v. Facebook Patent Litigation Discovery

Mr. Zacks,

Thanks for getting back to us regarding the documents. While we do not necessarily agree with Facebaek
counsel's assertion and characterization of Leader's position on privilége, we da agree that-we would be able to
‘getinfo Columbus next week to review those documents that you identify as satisfying Facebock's requests:
-regarding third party presentations as noted in #1 to Jeff's email below. As for confidentiality, if the
documents are properly desigrated under the protective order, there should not be any issue regarding the
confidentiality of the information. Because of the holiday weekend, ! don't think we can get someone there on
June 1 but should be able to get someone there on gither Jure 3 or June 4. Please lef me know if those days
-would work for you.

Thark you,
Paui

From' Benjamm S. Zacks, Esq [mallto I:rszacks@ziglaw com]

Sent: Thursday, May 27, 2010 7:32 AM

To: 'Norberg, Jeffrey'; 'Larry James'; Andre, Pati

Cc: 'Bsq.’; jrbillings@ziglaw.com

Subject: RE: Leader Technologies v. Facebook Patent” Litigatfon Discovery

Mr. Narberg and Mr: Andre:

Hwe can get conﬁrmatlon of these issues it would be possible 1o devote some time to identifying some of
the documents over the holiday weekend. Then after segregating thesé from the ‘ather materiaf, Leader's
attorneys could come to my: office 1o review the assembled documents the early part-of the coming week:.
Please advise so that | could work soine time into my schedule o Jure 1 as currently | have matters
scheduled most of the day.

Thank you,

Ben

Benjamin S. Zacks, Esq.

Zacks Law Group LLC

Counselors and Practitioners at Law
The eBailding ar Broad and James:
3rd Floor

33 South jarres Road

Coiumbus, Ohig 43213

Cell Phone No: 614.353.1070.
Work No: 614,236:8000

Fax No '614.236.3236

'c:c FodF R R AR 'a‘r‘k%*ﬁ‘)‘*** RERHEF R TEEERRE LR REY x**kwéﬂ-**v*&**&ﬁ**** fekkdkuakn

Lonfidentiality Notice

Theinformation contained in this e-ioail message may be privileged and confidential, and thus is protected

6/19/2010
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from disclosnre, This message is NOT inteaded for transmission to, or receipt by, anyone other thap the named
addressee (or a person authorized to receive and deliver it to the named addressee). If the reader of this
message is not the intended recipient, or an employee or agent respensible for delivering this message to the
intended reclplent, you are hereby notified that any dissemination; dlstrlbutlon or ¢copying of this
communication is strictly prohibited. If you have received this e-miail message in error, please delete it fmm
vour system without copying or forwarding it, and notify the sender of the error by reply e-maif or by calling
614.236.8000 (collect).

Thauk you for your anticipated vooperation.
Zacks Law Group LLC
IRS CIRCULAR 230 DISCLOSURE

Ia compliance with requirements imposed by the [nternal Revenue Service, we inform you that any Federal
tax advice contained in this communication (in¢luding. any attachments) is not intended or written {o be used,
and cannot be used, for the purpose of (i) avoiding any penalties under thie Infernal Revenue Code; or (ii)
promoting, markeiing or recommending to another party any transaction or matter addressed hevein.

!'..‘..'--l‘..I..'.i."”..G...II-'l.-..’.."‘.""..'.‘.‘."..'..I'-".-.’.....

From: Norberg, 3effrevy [mallto ]nurberg@c:ooley com]
Sent: Wednesday, May 26, 2010.5;57 PM _
To: Berjamin S. Zacks, Esq . "Larry James’; "Andre, Paul’
€c: 'Esq.’; jrbil imgs@ziglaw com
Subject: RE: Leader Technologles v. Facebook Patent Litigation Discovery

#r. Zacks,
Mr. Andre, Leader’s counsel, has previously confirmed to me that Leader does not consider presentations
miade to third-party investors to be privileged. Paul, please confirm that my understanding is correct and

that Leader agrees that the following two categories of information and documents are discoverable and
not privileged:

1. Any documents disciosed to third-parties other than Leader’s lawyers, such as Powerpoint.
presentations regarding Leader’s products; and

‘2. Mr. Zacks’ testimony regarding any such presentations he witrieséed,

Paul, please also confirm that Leader does not have any confidentiality related objections to. Mr. Zacks’
production and testimony on these topics, assuming Leader is allowed to review the documents before
they are produced to Facebook and also that the dotumients and testimony are-appropriately designated
under the protective order in place in this matter.

Sincerely,

ieff

From: Benjamin S. Zacks, Esq, [mailto:bszacks@ziglaw.com]

Sent: Wednesday, May 26, 2010°1:19 PM

To: 'Larry James'; Norberg, Jeffrey; 'Andre, Paul’

Cc: 'Esqg.’; irbitlings@ziglaw.com

Subject: Leader Technologies v. Facebook Patent Litigation Discovery

6/19/2010



Page 3 of 4

Dear Sirs:

So that the issues regarding any document production and deposition testimeny of us (in any capacity and
including as prior legal counsel fo Leader) are clearly understood, Mr. James suggested | share this emai
with you, ' '

itis my understanding that Facebook has requested documents and a deposition concerning presentations
and related information which Facebook contends are outside the scope of any attorney client privilege of
us to Leader. Leader has filed for a protective order claiming attamney client privilege.

Qur firm and its attorneys, who previously represented Leader in mid 2002 and before, has stated that
urider Ohio law by virtue of Leader's and its principal's suit filed against the Zacks Law Group LLC and me,
Mr, Dunn and Mr. Bitlings that as between us any attorney-ciient evidentiary privilege was and is waived.
The attorney client ethical confidentiality privilege we believe has also been waived, however consistent
with corporate siock Foldings in Leader and the Ohio Rules of Professional Conduct , Zacks Law Group |
LLC and the individual attormeys réspécifully do not wish o be embroiled in te-st;rnuny which is obtainable :
frorm others, intimate any attornéy-client privileges and aiso would prefer not to testify o to.turn over any |
alleged reTEv.ant documents without in-camera inspections, and also, without Leadsr first having the ‘
opportunity to review the documents, unfess ordered to do $o0 by-a court with jurisdiction over the |
individuals and the subject matier. |

As a result of the previous representation by our counsel, O. Judson Scheaf, in-the prior lawsuiis filed by
Leader against us, and particularly, the pending defamation lawsuit in Franklin County, “the.files sought in
docurmentary and electronic form are not organized and require significant time to ¢ull, organize, review,
copy and make available. We have approximately thirty-something boxes of fi tes and separately electronic
records in multipie locations in computers or hard drives not on any network accessible systemn covering
‘ourinvolvement with Leader from 1997-2002. We believe that collectively these documents may or may
not be of assistance in the patent case and estimate that several days would be required to review the
boxed jnformation and the culiing of relevant electronic records.

Ccnsequently, until- we receive a court order describing appropriate safeguards, which address the
privilege issues andfor procedure agreed upon with our counsel Mr. James which accomplishes the same,
we-are unzble to devote-resources to addressing these issues.

Please direct any inquiries fo Mr, James.
Very Truly,

Benjamin §. Zacks, Esq.
Zacks Law Group TLC
Counselors and Practitioners at Law . |
The eBulfdmg at Broad and James
3rd Floor
33 South James Road
Columbus, Ohio 43213
Cefl Phone No: £14.353.1070.
Work No: 614.236.8000
Fax No: 614.236.3236
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Confidentiality Notice

The information contained in this e-mail message may be privileged and confidential, and thus'is profecied
from disclosure. This wmessage is NOT intended for transmission to, or receipt by, anyone other than the named
addressee (or a person authorized fo receive and deliver it to the named addressee), If the reader of this
message is-nof the fatended recipient, or an employee or agent responsible for delivering this message to the
infendsd recipient, you are herehy notified that any dissemination, distribation or copying of this
coptmunication is strictly prohibited. If'you have recejved this e-mal] message in error, please delete it fram
your system without copying or forwarding it, and notify the sender of thé error hy reply e-mail or by calling’
614.236,8060 (coHect). '

6/19/2010
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‘Thank ysu for your anticipated cooperation,
Zacks Law Group LLC
TRS CIRCULAR 233 DISCLOSURE

In compliance with requirements imposed by the Internal Revenue Service, we inform you that any Federal
tax advice contained in this communicatien (;na]ucfmg any attachmests) is not intended or written to be used,
and cannot be used, for the purpose of (i) avoiding any’ penzltics under the Internal Revenue Code, or (i)
promoting, marketing or recommending to another party any transaciion or matter addressed herini.

(AR RN E SN RN RN R R SR SR R N N Ry R Y Y Y R oA R Y]

Thiz emait message is for the sols use of the intended recipsanus} ancE ay cr;ntam ;s'aﬁﬂemsai and privileged:infarmation. Any vhauthorized
review, use, disdlosure or distibulion fs prohibited. {fyou are not ihe intended recipient; please contadt the sendar by reply email and desroy
all cnp)ea of the original message. I ypu.are the intendad recipient, piease hé advised thatthe cantent of this message Is subjedt lo socass,
review and disclosure by the sender's Emafl Sysigm Adminisirator,

IRS Circular 239 discicsure, To ensure compliance with reguitements imppsad by the IRE, we infonm you tat any U.§ fedsral tax admce
_contamed i this Lonmamunication lincluding any aﬂachmeni) is ot intended oF writién by Us to be used, and cAAnorbe used, (i) by any laxpaysr
for e purpese of avoiding tax penalties urder the Infernal Reverue Code or (il for promoting, markeling or recemmending to andtrier party
any lransaction or matter eddressed herein.
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