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T mean, what we are now familiar
with; thes internet browser, was still in its
infancy. And so what we were looking at back
then were basically corporate wWebsites that were
slectronic brochures,

S there was no interactivity.
and basically you put up a page and it looked
like a brochure you could tell avout vyour
company, S6 that was ons of the motivations fo
start Leader was to start looking at how we
could dévelop interactive scftware. That
doesn't say thers wasn’t any, but it was all in
its infancy.

0. And back when you started Leader
in 19%7, were there big companies around or --
gtrike rfhat.

Rack when you started Leadsil, waEs

Gooygle arourid?

A. No. Goegle didn't start until
1998.

C. Ard how about Pacebook?

A Facebook much later, 2004.

KD

.  What were your gozls when you

founded Leader?

Hawkins Reperting Service
715 North King Street - Wilmington, Delaware 19801




19
11
12

13

15
16

17

185

Page 37

A. My goal was to use the internet as
a platiorm for doing large-scale communications
and collaberation.

©. And what do you méan by that,
"large-gcale communication and collaboration™?

., Well, back then —-

MR. RHODES: Your Honor, may L be

THE CQURT: You have an obiection?

MR. RHODES: Yes. I was still
under the trigger. Objection; 402.

THE COURT: Mr. Andre?

MR, ANDRE: Your Honoz, we are
just laying background .of the founding of the
company .

THE COURT: Overxruled.

THE WITNESS: Could you repeat
your guestion?

BY MR. ANDRE:

t. I'ii

=i

0. Yeah. T think I forgot
askx you @ ——

. Ok, okay.

©. -- what were your goals when you

founded lLeadser?

Lad
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result -- strike that.

Is this the process that
eventually resulted in the technology infthe
Y761 patent?

A. Yes, it is.

¢. When did vou conceive of the
invention of ‘the '761 patent?

A. In L1995,

0. ‘I would like you to turn to what's
been marked as PTX 768.

MR. ANDRE: Your Honor, while he's
getting water, I would alsc like to move in PTX
767 into evidence.

MR. RHODES: I stated my
objection.

THE COURT: FRight. It's admitted.

ME. ANDRE: Thank you, Your Honor,

BY MR. ANDRE:
¢. Mr. McKibben, if you look at
what's besen marked as PTX 768. Can you identify
this document?
A. Yes. This was a design planning
document that we had keen working on through

1999 that described the technology that we

287
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gfoject after you came up with the idea®

B, We had about fifteen or twenty
people working on 1t

@. Z&nd how did the development work
nroceed?

A, Tt proceeded well. It proceeded
tike any engineering project, 1t had its ups and
downs; its fits and starts. We would ¢o down
this path -and realize this wasn't it and then go
dewn this path. But we have a very open,
collaborative, frank environment and it was
quite a process. It took several years.

0. &And at that time, did you have a
type of technology?

L. No, wt¢ had to creatg our own
tools.

¢. At what point did you think you
had the technology that would eventually become
the inventicon of the '"7el patent?

A, In late Z00Z.

Q. Se¢ Zrom the time you founded
Léader in 1997 until you had ﬁhe*techﬁology on

the '"761 patent in late 2002, how many man-hours

Hawkins Reporting Servige
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did you —-- did it take to develop the

technology?
A. About 145,000

And how much méney did Leader

Q.
spend to develop this technology?

T

. Qver $10 million.

Ty

Q. After you finally had this
technology built and it was working, what did
vou do’?

A, We filed a patent.

¢. I would like you to turn to what's
been marked as BTX 3 in your book.

ME. ANDRE: Your Honor, I would

1ike to move into evidence PTX 7T68.

THE COURT: It's admltted.

BY MR, ANDRE:

Q. Mr. McKipben, do you recognize
what's been marked as PI¥ 37

A. Yes, I do.

0. What is this doeument?

A. ThHis is an applilication for the
patent. It includss a write—up of the invention
and some of the source code.

Q. When did you file this patent

Hawkins Reporting Service
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application?
A, Decgémber 11th, 2002.

£. .And why did you file this patent

application?

A. We wanted to protect this idea and
gat a patent on 1,

O. Why did you decide teo file a
provisional patent.appligatioﬂ?

A, Because ag scoon as we felt we had
a warking invention, we wanted to protect it.

9. Can you tell us what is included
in the patent application?

A. Well, on the front is a write-up,
a description in text of our invention. And
then there are a number of pages of adtual code
that we took from the working code and indluded
in the patent so that somebody in computer
scisnce could understand what we had invented.

¢. And how did you decide what code
to pul inte the provislenal patent application?

A. We losked at the entire boedy of
code and pulled up code that we felt reflected
all the key ideas that we were describing in

this text.
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you know, felt like we had something pretty
special. We immediately-started talking about
project plans; how are we dolng to get this
pullt?

And 1 started writing a lot of
code, stayed up a lot of nights asking employees
to do the same. So, yeah, a lot of hands-on
keyboard time again.

¢. How long did it take -- well, how
leng did vou work on this project to get it
impliemsnted s¢ the Lechnology was actually
implemented?

. We worked all the way through,
what, until twe kinds of times for us.

One, we wanted to get to an
implemented version of the ildea thalt we had. So
we worked on that for a ccuple of yesrs.

Maybie tlhireg, probdbly in the, you
krow, 199 to 2002ish time frame.

And then we didn't -- frem euxy
perspective, 1t wasn't any break, or milestone
or stop. We kept because we were still trying
to pursue building a commercial product.

So Wwe —-— you know, we just kepl

Hawkins Reporting Ssrvice
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that's provided in the provisional application,
doss it have scnme meaning?

A. Yeadh. This is very -- again, just
like there is a lot of actions implied in a
recipe, this is very dense. There is a lot of
meaning in every Iine. And yeu have tc know
whal —= yguihave to .go in and parse each werd
and go throlugh it. And it was litentionally
picked for that reason. It's a very; very dense
informational section of the giant pile of code
that we had at that time.

&. 3¢ why did vyvouw and Mr. MzKibben
walt te file the patent application unbil
December of 20027

A. We were walting to finish the
implementation betaﬁse&we-thoa@ht we had to to
file a previsi@nal.

Q. And so when you Say you wers
walting to finish the implementation, T just
want te make sure I understand. What do you
mean by The implemerntafion?

i, We were finishing writing the code
that was the embodiment of that

invention/concept that we had.

Hawkins Reporting Service
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Q. And so is that what you were deing
between the time you came up with the lidea
through December of 20027

A. That's what I was doing. That's
what my team was doing. We had other duties,
too, but a lot of hands on keyboard trying to
make this thing live, real, all the lines we
needed on the computer's hard drive.

0. Mr, Lamb, were you deposed in this
particular case?

A. I wvas.

0. Were you asked very similar
questions with respect to what was in the code?

A. Yeah, & lot of similar gquestions.

¢. Did you have a chance Lo review
vour deposition testimony?

A, I did.

Q. Before today?

A Yes.

¢. &And is .all the testimony that you
provided today —-

MS. KEEFE: Objection.
THE COURT: What is the objection?

MS. KEEFE: Objection, Your Honor.

Hawkins Reporting Service
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0. I think there were a couple of
times you were asked when vou left Leader2Leader
te go work gomewhere else. T Jjust want to make
clear, you never worked at LeaderZLeader?

A. Right, the company was Leader.

G. Fair enough.

A. Leader Technologies, you know.

@. 5S¢ when you talk about
Leader?Leader, are you talking about the
techriology of the '761 patent?

A. I still have the habits of that
the term lLeaderlleader to refer to a collection
of technologies and applications thHat we were
trying to build, not the '761 patent. That was
~= thalt wasn't what weg thought.

Q. So it's net the same Thing in your
mind?

A. fertainly it wasn't the same thing
in -my mind and It wouldn't have been the same
thing in the dewvelopers?! mind.

Q. When you talk about that timé
period, vou said between you and tha-develapment

tesm when you talked about Leader2leader, what

Hawkins Reporting Service
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code, my own experience with the website, the
deposition of the smplovees of Facebook that
used the website routbineli.

0. Did you rely on the confidential
deguments as well?

A. Yes.

0. Let me direct vour attention to
PTY-~14%, Dr. Vigna, are you familiar with this
document?

Yas.

o

0. What its this document?

A. So this platform White paper that
describes how testing is performed when new
functicnality 1s introduced on the website. BAnd
7 think theat interesting -- yeah, that paragraph
is particularly intevesting. 1t says that every
vifie that they want to &dd seme functionality,
they have the angineers bang on that particular
pisce eof code in every way possible.

So this explains that they have
their own employvess go through the steps of
performing particular actions such as fanning
the page or uplcading a phote internally to make

sure that a functionality works correctly.

Page

Puit

o
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Q. So dees PTX-14% support your

gpinion that the Facebook employees dctually

practice the methods of Claim 97

A, Yes.
ME. ARNDRE: Your Honor, 1'd like
to move PTX-14% into evidence.
M5, KEEFE: No objectien; Your
Honor, '

THE COURT: It's admitted.

BY MR. ANDRE:

0. Alseo, I'd like fo turn your
attention to PTX-1000. Dr. Vigna, are you --
and I am sorry, let's go back to PTX-145%5 real
quick. I'm sorry.

Dr. Vignag, g¢ up o the fop here.
Is this a —— PTX-145, is this a confidential
internal document of Facebook's wiki?

5. Yes,

Q. Thank you,

Now, let's go to PTX-1000.
Dr: Vigna, are you familiar with
what's been marked as PTX-10007

Z. Yeah. It's the Statement of

Rights and Responsibilities.

&

-

g
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0. And who is this directed te?

A. This 1s directed to users of the
wabsliie.

¢. And if wyou scroll down Uhis page
ust a little bit, you see all these you will,
you will, you will and you will not?

A. Yes.

$. Does that inform vyour cpinicn tHat
Faceboeck dirécts or contrels the actlons of the
Ugars?

A, Yés.

0. Héw does it do =07

A. Because it tells the user what
they can and cannot do.

Q. Dr. Vigna, in your own perscnal
experience, have you witnessed individuals
posting to walls and/or up leading photographs?

A. Yeah. I mean, I do that routinely
on omy own Facebook page. So I've done it
saveral times.

I've done it, for example, for

preparing the exhibits, of course, that I showed

you. I had to peost things.

and I've witnessed many, many

Hawkins Reporting Service
715 North King Street - Wilmington,; Delaware 19801
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¢. And then he talks, he kesps
talking about -—- if vou read to yourself;, he
falks abott scme kind of snafu with the — at
the end of the day when we were Lo present to
vHe Wright Ratterson Air Force Base rep. Do you
see that?

A. 1 do.

G. Then he goes on at the nezt
paragraph says although, do you see that
sentence?

A, Hasg,

Q. It says, "Although, this demo was
very limited. The Wright Patterson Alr Force
Base rep did acknowledge that it would be
beneficlal for us to réschedule."

Do you see that?

A, Tas.

. That was what I was eluding to
earlier when you were telling your shareholders
in Decembey of 2001 about Wright Patterson, the
work to geét to that point had begun at least by
April of 2001; correct?

A:. This was the initial meeting with

the gentlemen, ves.

Hawkins Reporting Sexrvice
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0. And at the time of this initial
meeting, would vou agree with me that there was
perhaps & very limited, but there wids scome kind
of demonstratien; right?

A. As 1 recall this meeting, we
d@mo&d-Leadéx?haneq we demoed Leader
SmartCamera, and we demoed & few screen shots of
Leaderileader.

0. And at the time, at the very
moment that those screen shots went yp on April
2 of 2001, with representatives Ifrom the Rir
Forde, did veou have a signed confidentialirty
agreement in place?

A. Yes.

Q. Are you sure about that?

A, Very positive.

0. Let's take .a ook at —- welli,
Leader's SmartCamera runs on the LeaderZieader
wlatform; right?

A. Well, as I explained earlier, the
Leader?Leader name is a brand nane. Under it
has a number -- 1t's a suite of technologies,
and one of fthezse i3 Leader SmartCamera that we

developed in conjunctien with Lawrence Livermore

Hawkins Repgorting Service
715 Nerth King Street - Wilmington, Delaware 13801
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A, That's it.

0. I'm sorry.

A, Ib's a lot of NDATs.

Q. Mo, it's just I got confused. If
vou look in ‘the top of the document, it looks
like some kind of stamp up there, time stamp.
This is a confidentiality agreement; correct?

A. It is. This is the one we
generally use:

Q. And is Douglas Fleser, he's the
individual asscciated with the Wright Patterson
Air Force Base?

L. He is in their advanced
technologies section, but he is not the man whoe
WS aﬁ Che meeting referred to by Mr. Hanna.

Q: And in the upper right-hand corner
it looks like there is a date of April 16, 2001.
Do you see that?

A, T de.

Q. And if T could ask you to then
flip te the end ©f the agreement; which 13 page
three, and blow up that signature block. Do you
see a signature there?

AL I do.

Hawking Reporting Service _
715 Morih Kirng Street - Wilmington, Delawdre 19BCT
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&. What is the date on that
signature?

A. April 10th, 2001.

0. Do vou agree with me that that's
afrer April 2, 2001; right?

A. Rpril 10%th is after April two.

Q. And if you go & couple more pages,
you?ll come to a fax cover sheet. Do you see
that?

a. T do.

g. So am I correct In assuming that

his cameé tio Leader from Wright Patterson Air

[y

txy

orce Base on April 13, 20017
A. Yes, up at the top it says April

13, 2001 on the fax header.

©. At the time that the LeaderZleader
screen shets popped up in front of the
representatives of Wright Patterson Air Force
Base on April 2, this contract had yet to be
signed; right?

A. That's nol what happensed. There
was ancther gentleman by the name of Vincent
Rashow who was the ¢hief civilian running Wright

Patterson Air Forge Base at the first mesting

Hawkins. Reporting Serwvice
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and he signed a NDA on April Znd.
2. Let's take a leok =
MR. RHODEZ: I'11 miove 1nto
evidence, Your Honor, exhibit’ 75.

MS. KOBIALKA: 7235A, no objection.

3]

MR. RHODES: 7253,

s

THE COURT: It's admitted.
BY MR. RHCDES:

. Let's take a logk at DITX 852,
Hopefully it's the next tab. Do you seé this
gocumeant?

A. T do.

. It"s anocther cne of the Wright
Pattberson Air Force base documents?

A, It's not only Wright Patterscn Air
Ferge base, but it's alsc the University of
Davton Reésedrch Institute.

0. I'm just focusing for a moment on
Wright Patterscon. Is this a document that
Leader prepared?

A. WNo, it's not. I%¥ was a Soint
preparation betweén Wright Patterson, University
of Dayton Research Institute  and Leader

Teehnologiées.

e T Tt BT o S B T S e e R
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¢. Did you sign one before?

A. We had a confidentiality agreement
segmetime in Séptember when I met them the flrst
Cime,

Q. Why would you sign another one the
day after the meeting if there was already one
in place?

A. Well, we often do that with large
companies, Decause we're dealing with different
sections of the company as we Have cohversations
that roll through the organization.

Q. A1l right. 3p let's get this
right. Se we saw that with the Wright-Patterson
Alr Force Base, within a few days .of that
demonstration, you signed a tonfidentiality
agreement. Do yoh recdzll that from vesterday?

A. What T recgall, we had a
confidentiality agreement when we had a first
meeting.

G. I'm trying to understand the
pattern. You sign & confideniiality agreement,
and you have a meeting and sign another one?

A. We were protective of our

teichnolegy during that period because we knew we

Hawkins Reporting Service
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had something special, and we were taking extra
efforts t¢ protect it; therefore, when you're
dealing with a Jarge organizaticn, you're
dealing with different people, and just because
vou get a general corpprate NDA, yon fry to
emphasize to the person you're talking to that
may not have seen the corperate NDA that this is
a proprietary conversation.

S0 we would often have niultiple
nondisclosure agreements with these
Organizations in‘order to emphasize the fact
that we had trade ‘sscrets we wanted to protect.

ME. RHODES: TI'll move into
evidence DTX 0736.

MS. KOBIALKA: HNo objecticn.

THE COURT: Admitted.

MR, RHODES: Two more or thres

wt

more. DT¥ 182, and, Xen, let's bo a little
cargful with this one. Only show the from/sent
material above the hard liné there for a moment.
BY MR. REODES:
0. This 123, I assume, the e-mail
corregspondence beotween ycurand'y@vr“wife.

A. XYes, that's what 1t appears to be.

Page 1

3]

w5 e
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0. And it's from December 3, 20027 :

A. Right, ves.

Q. So cnce agaln this 1s more than

one year before the filivig of the fingl patent

spplication; correct?

A, That's correct.

Q. Let's see if I can direct your
attention to page two, the third paragraph that
deals with Boston Scientific.

So a week before December 3rd,
there's a reference that you met with Boston
Scientiflc. Do you se& that?

A, I do.

Q. That's the same meeting we were
just talking about of November 25&n?

A. Yes, that is.

¢. And you talk about what they want
to use Leaderlleader files for. You say we dre
exchanging a mutual NDA. ‘That means you guys
are going to enter intce & confidentiality
agreement; right?

A. Again we were going to enter into
another one, ves.

Q. Another one. &nd you say in the

Hawkins Reporting Bervice

715 North King Street - Wilmington; Delaware 198C1
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1 parenthetical at the end, "“Stop the presses.

2 Their NDA Just arrived for my signature.”

3 Right?

4 A, Okawy.

5 Q. BAnd that would be just -— the

& sequence of steps is that on November Z5th you
7 have the demcnstration te the people at Beston
g Sedentific of the Leader?2ieader technologyy

G right?

140 A, Yeg, Z5Fh. Yes.

11 @. The confidentiality agreesment that
12 arrived for your signature says on its face that
i3 it's effective the day after, on November 26th;
14 coprect?
15 A. On its face, 1t dces say thal.

16 Yes.,
17 ¢. And here you're telling your wife
18 that very document has just arrived for your
19 gignature on December 3rd; right?
20 A, Yes, that's what I'm saying.
21 MR. RHODES: Your Heonor, I meve

22 into evidence DTX 182Z.

23 MS. KORIALKA: No objaction.

24 THE COURT: Admitted.

Hawkins Reporting Service
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My . McKibbern, ycou've been asked &
lot of questions yesterday and today about
LeaderZleader. And there was one very impoértant
guestion that hadn't been asked yet which is:
Is LeaderZleader exactly the same thing as the
rechnology ef the '761 patent?

MR. RHODES: Objetction, Your
Horpr. Leading.

MS. KOBIALKA: ‘This is
cross—examination.

THE COURT: Overruled.

THE WITNESS: No.

BY MI. KOBIARLKA:

0. Dkay. 8o we probably nesd to
discuss a little bit about wnat, in fact,
Leader2beader is and thern how that plays with
respect te the technolcgy in the '761 patent; is
that right?

A, "That 1s correct.
Q. Drkay. I believe you mentiocned
that LeaderZleader is a sulle of technologics
that falls under a brand; is that right?

A. That is correct.

Hawkins Reporting Service
71% North King Street - Wilmingten, Delaware 15801




Page lBITg

Q. And I think it's helpful if we |
take a leook zt what vyou mean by that. What do
you mean by a brand?

A, Well, in this case, LeaderZLeader
was ‘a brand name that we zcquired from the
Patent & Trademark Office. .And we use it in the
similar way vou would use a name for any kind of
proguct line or suite of products.

And it's & name vou apply fto, in
this case, multiple teghnologies that we were
developing simultanecusly.

Q. Okay. 5o let's say prior to when
you filed the provisiconal patent application,
and what date was that?

A. Decembexr 11lth, 2002.

Q: Okay. So December 11th, 2002.

And prior to that date, what
technologies fell under this LeaderZLeader
brand? And I'm going te go over here and see if
I can help demonstrate 1it,

A, Qkav. Well, as 1T was peinting out
in Mr. Rhodss' guestion on Mr., Schlesinger's
email, we had many brand names under the

umbrella of Leader2lesder. For example,

Hawkins Rgporting Service
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LeaderPhone;

LeaderMall,

ME. ANDRE: Your Hgnor;, may I -—=
THE COURT: You may help.

MRE. ANDRE: Sorry.

MS. KOBIALKA: My apologies.

Sorry. This thing is about as big as I am.

A1l right. Everyoné can see that?

¥ MS. KOBIALKA:

Q.

So we had; all right,

LeaderZleader, You mentioned LeaderPhore?

A

o PO o

B

C.

different technologiss

name in it -

Right, LeadsrPhone.

What glse was hhere?
LeaderMail.

Do you have another example?
Leader Smart Camera.
Anything else?

Then there would be Leader¥File.
Okay.

LeaderNews.

A1l right.

Leader -- I can keep golndgs

All right. But there was all

that included this Leader

Page
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A. Yes.

Q. == that fell under this brand. 8o
this is overarching brands; correct?

A, Correct.

0. And so it could include
LeaderPhone?

A, ¥es.

0. It could inclixde TeaderFile?

Ao, Yes.

0. LeaderMail? Leader Smart Camera?
L., Yes.

g. Could it include LeaderVolcemail?
A. ¥Yes. It could.

&, LeaderChat?

A, Yes,

0w LeaderContact?

A. Yes.

Q. So there was a variety of things?
A. A variety of things.

0. And so when you're talking aboul

the suite of technologies, LeaderPhone is just
ari example of one of those technologies;
correct?

MR. RHODES: Objection. Thig is &

Page 1319 |
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H friendly witness..
2 THE COURT: I{'s
3 cross-examinatien. Overruled.
4 MS. KOBIALKA: ThHank you, Your
53 Honor.
6 THE WITNESS: I'm sorry. Can you
7 repeat the guestion?
g  BY MS. KOBTALKA:
g Q. When you're talking about the
10 sulte ¢of technologies, LeaderPheone 1s Just one
11 of those technelogles as dn cxXample?
12 &. That's correct.
13 Q. Ckay.
14 A. You could put them together any
i5 way you wanted to.
16 Q. Okay. Now, was LeaderPhone; could
17 thar pe sceld just separately and apart from
18 Leadetr2leadern?
19 A. Yes, it gould. Ang it is.
20 G. Qkay. At some point, yvou had the
21 techncoiogy of the "761 patent; cerrect?
22 A. On December 1lth, 2002, we did.
23 ves
24 Q. ©Okay. And then you had a produet

Hawkinsg Reporting Service
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So vou founded the company
sometime in 1997; is that right?
A. Yes, that's correct.
¢. And when did the patent issue for
the —— we'll find it. It will be on there at
some point. There it is.

End when did the patent issue?

A, November 23rd, 2006,

Q. So November 200€6. And when did
you file the provisional patent application?

2, On December 11, 2002,

0. Okay. There was reference esarller
in guestidns sbout the final patent application.
The final application was in ¢onnedtlon with the
filing that occurred after, I belisve, it was
December 10, 2003.

Do vow kBelieve that the
December 11, 2002, wasn't the filing of the
patent applicdtion that led to the 761 patent?

. We never thought of it that wav.

Q. So prior December 11, 2002, when

you reforred ro Leader2leader, did that includs

Hawkins Reporting Service
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1 the 761 technolegy that’s a plug-in to

2 LéaderZ2leader?

3 A. No, it couldn't have because that
4 technolegy wasn't done until days beifore The

5 December 11, 2002, filing.

& G. How do vyou know that?

7 E. I vividly remember thabt because

g this had been a long R and I oyele, and we had
9 peen struggling during 2002 to get the code

10 ready, and we ran into Some more difficulties,
i1 so we were working inte the fall.

12 And within days of actually

13 getting the code working, the technology

14 working, we actually pulled a section of that
15 code out of the working ccde and put it into the
16 provisional patent, dnd we went to the patent
17 gffice.

18 Q. That's all the pages of code we've
19 been seeing on Lthat provisicenal patent

Z0 applicaticn?

21 A, Yes.
22 Q. You wanted to make sure you had
23 vour code before you did the filing?

24 A. So ithat would tell a computer

Hawkins. Reporting Service
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science persen how the system works.

¢. Now, the technologies that fell
under LeaderZleader change gnd develop over
time?

A. Cerrainly. That's the nature of

any software R and D project. You start small
and keep growing and solve problems and come

down blind allevs and come back. As we did

that, the technology grew, and as it grew; we
got mére and more excited aboub cur invention:

Q. Lan you give me an analogy for a

brand that's changed over time.

e

A. Well, yeah, &s an example, T

uridérstand that this Leader2lLsader brand

gquestion 1s what were we talking about, sc for

example, 1let's take the Corveite.

Corvette today is a great brand
name. It"s been a brand name around for many
decades, and today it has blue tooth. But in
2002, T deon't believe it had blus tooth phone
technology; S0 between that time, you've gob the
same brand, but the technology 1s changed, and
that*s the pasis on which there's a difference

when you refer to lLeader2leader, as to what's

T S R FE Pt TR TP A PR B S sl ol R A T T O TSR P R R PE e By
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under the hood.

Q. 0Okay. $So prior to Deécerber 11,
2002, was there any technology in LeaderZleader
that ¢could permit someéone to move from-one work
space to anotheér work space?

A, No, it wasn't done vet,

0. Or move from board to board within
the system?

A. No, that technclogy was nct done
until a few days before Deécember 11, 2002.

¢. You couldn't track any miovament

obvicusly since you didn*t have that movement;

right?
Z. It was not finished until ¥ight
before 2002, That is cokrect.

Q. At some peint, you had a version

of the solftware; right? Iz that correci?:

A. Yeah, right around that time
December 1llth.

¢. ©Okay. BAnd you started bto do some
beta testing of that scftware; right?

A. Yéah, Wwhat hdppens aiter that is
we had an experimental wersicon then, so we

started doing experimental tesiing first inside

Hawkins Reporting Service o
715 Neorth King Street - Wilmington, Delaware 19801




Paga 1328

1 our company, and then as 2003 rolled arcund, we
2 started ftalking to a few companies about
3 participating in this experimental keta program
4 Lo continue to refine the invention.
5 ¢. What do vou mean by beta program?
& A. Well, in software, first you puild
7 it, and then you wanit te start testing it. BAnd
8 50 us in the computer science world, we break
2 that testing intc two parts.
10 And the first part is when you
11 just do it internally and just test it among
12 YOUT employses. That's called an alpha test,
13 alpha examination test.
14 And once you feel like you have
15 bugs worked out; you glve it teo a few third
16 parties who are usually friendly and will put up
17 with things not working might and crashing and
18 bugs, and you put it out for testiag, and that's
1% what we started deing in early 2003.
20 0. Around that same time in 2003, did
21 vou also publish a white paper entitled "What
“z Convergence Was Meant To Be'?
23 A. T do recall publishing that paper,
24 ves.

Hawking Reporiing Service
715 North King Street - Wiimington, Delaware 15801




Page 1329 ?

M. KOBIALKAZ: And, Your Honer;
may I approach?
THE COURT: The witness? Yes; you
may.
BY MZ. KCBIALKA:
¢. Do you have that document im front
of you currently?
A. I do.
Q. We've marxed that as BTX 1240, and
yor authored this particular document?
R. Yes, 1 did.
MS. KOBRIALKA: At this time, Your
Honor, T'd like to move this into evidence.
MR. RHCODES: No obiection.
THE COURT: ZAdmitted,
BY MS. KOBIALKAY
Q. We had looked at some
interrogatory responses yesterday, so I'd like
o polint to those. That was DIX 963 and DIX
969. Mavbe we could pull up 963.
What I'm interested in looking at
was the guéstion -- what the actual.
interrogatory was. That would be for

interrcgateory number nine.

Bawkins Reporting Service
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. I beslieve it was the first tab in
the big bpinder?
Q9w  That's correct.
So, Mr. McKibben, is it correct to
say you were asked, "For each claim of the 761
patent that 1T contends is practiced by
any produgts and/or services of LTI,
identify all such preducts and/or
gservices and provide a chart specifying
where each limitation of each claim is
found within the wmroduct.™
Is that correect?
KA. That's what I read.
¢. And what did you understand you
ware being asked with respect t¢ that
interrogatazry?
MR. RHODES: Cbjecticn, Your
Honor. 1'm going to object to that as a
sondlusion, and I renew my objection of hex
leading of 611{c).
THE CQURT: I owverrule the
leading.
Ms. Kobialka, calling for

conclusion?

Hawkins Reporting Service _
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MS. KQBIATKA: I asked his
understanding cf what was being asked ¢f him.

THE COURT: Overruled. You dan
answer the guestion if you recall i1t.

THE WITNESS: 1 recall.

It's being asked what aspects of
our proeducts and/or services today practice the
761 patent today.

BY MS. KOBIALEA:

©. Today. 8¢ what do you meén by
noday?

A. Well, I mean, the guesticn had to
have ocourred -- they're asking abeout the 761
patent, which did not issue until November 23,
200e. So this guestion had to refer to whatever
our produbts.and-services wate giter
Novenber 23,.28Q6;.and.so that was the answer I
gave.

Q. If we go down to the response
where 1l says "LeaderZieader powered by Digital
Leddérboard engine is covered by the 761
patent." Do you see That?

&. T do.

Q. Was that an agcurate statement

Hawkins Reporting Service
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when you answered that response?
A. It is because we did do
Leader?Leadsr powered by Digital Leaderboard,

and we did use the technology after December 23,

2006.

0. Is that a teue statement today in
20107

A. XYes, it is.

0. And is that a true statement in
20087

L. Yes, it was.

0. And would it have been a true
statement in 200772

A. Yes, I believe so,

2. Would that have bsen a true
statemént prior to Dedenber of 20027

A, No, ¥t cpuld not have because that
technology ¢f the 761 patvent did not exist at
that time.

0. Now, we heard a lot of guestions
about demenstrations that you had dong, and you
mentioned something about NDA, What are you
talking about when you say NDA?

A. It's a very common practice in the

1332 |
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software business where vou're building

gomething that takes, someiimes, vears to build,

arid you're the Tryilng to railse money Lo pay your
programmers and feed your staff, thal you go out
and you talk to investors to get money to be
aple to pay your bills.

hnd so the practice in our
pusiness is te, if you're going to do that and

! protect vyour intellectual property, the

Jond

sl
first thing you have to do before you prasent
any of your businegss information te that third
party is vou geat them to agree to a %
confidentiaglity agreement. |
The shorthand is NDA. It means

nondisclesure agreement. People refer to 1t ag
NDA, but it's a confidentiality agreement where
that persen is willing Lo agree to thae trade
secret laws of the United States where you can
have confidential information.

¢, Did Leader have an Nﬁﬁ,pﬁiicy in
vlace?

A, We did,

Q. Starting from when?

A. From the inception of the company.

Hawkins Reporting Service
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Q. And you were a bit paranoid about
protecting confidential and proprietary
informetion.

A. 1 have been accused cof being
paranoid;

0. »And that vou also reguired wvour
family members to sign NDAs as well?

A. I do.

9. bid your daughter, who was an
intern at Lieader, sign an NDAY

A. She did.

.  How many NDAs do you think vou
have currently?

4. Th

)

last count was about 2400.

Q. Was 1t your understanding this NDA
was intended to protect a1l of the different
technologies that were confidential and
proprietary to Leader?

A, Yes. It's my understanding of the

non-disclosure agreements that they protect all

business informatieon in the company, whether

it's financials, whether it's technology,
whether it's sales plans, business strategy.

Whatever it is, it protecks it.

Hawkins Reporting Service o
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E. He attended my very first meeting
with Boston Scientific.

Q. Is it correct to say you would
never de a demonstration of any of the
gchri@tary rechnology of Leader unless there
was an NDB in place?

B, I nsver presgented our technelogy
without a confidentiality agresment in place.,

Q. And during any of the
demonstraticons that vou did prior to December

11, 2002, did vou ever show anyone what was

under the hood, so te speak, of the

Leader2Leader technologies?

A, Well, pricr to that time, it
didn't exist., Seo I geouldn't have shown it

. Well, I'm talking about Jjust
Leader2Leader generally, 1'm not referring to
the tectinology of the "761 patent. So let me
try that again.

A. Oh, okay.

G. During any of your demonstrations

prior to December 11ith, 2602, did youw ever shiow

anvone ‘what was under the hood of LeaderZLeader?

B. We showed different aspects,

Hawkins Reporiting Service
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THE COURT: Hold on a sescond.

‘MR. RHODES: BAs a phrase,
technolcegy of the 761, I thought we were
talking about the products, LeaderZleader.

THE CQURT: Sustained. Let's

restate the cuestion.

¢. AU any Lixe, did you ever
demonstrate the '761 technolcegy that was plugged
in to LeaderZleader?
MR. RHODES:T Objection. Same
objection.
THE COURT: Cverruled. Tf you can
answer the guestion, answer 1it.
MS. KOBTALKA: Thank wyou.
THE WITNESS: Yes, we did. After
December 11, 2002, that technology was working.
And as I rscall, the very first timg we sver
showed the actual working technology was in the
advanced technology lab at The Limited to abdut
10 eor 15 of their téechnology researchers.
BY MS., RKOQETALKAS
0. Let's talk aboub Wright Patterson.

So you had a meeting, T believe, with Wright

Hawkins Reporting Service
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Patterson around April 2 of 2001; correct?
A, As I recall, that was our first
contact with Wright Patterson. Yes.
Q. Okay. And we had looked at cne of
the NDAs that youw had with Wright Pattersen. It

was PTH 1058,

ity

If you want Lo take a look at

+hat, Youw want te look on the screen?

That migat ~-

£. Oh, okay. OKay:

&

et
Yes.

And you remember seeing this

Lel P

particular NDA?

I da.

b

¢, The meeting that you had on April

Z2nd, 2001, was it with Mr. Flesesr?

A. No. I hkad not met him yet.
Q. ©Okay. Who was at that meeting?
&. The person at that mesting was

invited By the senlior people from University of

Dayton to attend. B&nd he was the top civilian

at the Wright Patterson Air Force Base. His

rame was Vincent Russc.

1341
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Q. Did you cbtain an NDA fcr Mr,
RBusso?
& T aid.

MR. KOBTIALKA: Your Honor, 1L'd
like to apprcach and provide this to the
witness.

THE CQURT: You may.

MS, KOBIALKA: It is pajt of DTX
725, which had numeérouds exhibits, So I'd be
happy to re-mark 1t a5 a PFTX number so we don't
nave to mark 2,000 of ——

THE COURT: It's fine. Keep it as

M%, KOBIALKZA: ©So this ig DTX 725,
and it starts with Batés number LTI 153001
Chrough 3003.
BY MS. KOBIALKA:
0. 1Is this the NDA that you had with
Mr. Russa? |
A. Yes. Net that one.
Q. It's in the middle of thes
document.
MS3. KOBIALKA: At this time, Your
Honor, 1'd like %o move in, I guess, the entire

Page 1342
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Exhibit 725 into evidence.

MR. RHODES: ©No objection.

THE COURT: It's admitted. We're
still trying to get the correct page ‘on the
screaen; is that correct?

MS. KOBIALKA: That's correct.

8Y MS. KOBIALKA:

Q. While we're getting the correct
page up en the screen, that meeting on April
Znd, 2901, did you disclose any of the
technology of the 7761 patent?

A. No, it was impossible. It didn't
exist then.

Q. Did you demonstrate it?

A, Ti didn't exist. I 2id a demo.

Q. What did yvou demonstrate td them?

A. Some of the elements of
LeaderZleader.

0. Now, you had talked about a White
paper and there was 2 Quad paper in connection
with DARPA.

A. Right.

Q. What is DARRA?

Itts a -- it's the primary funder

i

FPage
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of advanced technolegy research run by the
Department of Defense.

Q. And can we take d look at DTX 1787
ard that is in the jury binders.

Do you have it in front of you?

A. Yes, I do.

G. Okay. I'd like te take a look at
the page that has the Bates number on the ottom
48198, If you could take a i1pok af the secdnd
paragraph from the botfom where it says WPAFB,
which is I believe Wright Patteérsern Alr Force
Rase will use the LeaderPhone services within
ity Ffire walls. WPAFR will become & g¢lassigal
beta customer for the Ffull LeaderZleader

platform and will receive commé&nsurate licenses

Do you ses that?
A. Yew, L do.
0. What specific technology were you
talking about in this decument?
A. I was talking about various
elements of the LéadefBLeader;platform-as_you
illustrated uUp on the easel that we were showing

to them and they were expressing interest in.
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Q. .How do you kmaw 1t didn't Include

‘the technology of the 761 patent?

4. Because that technology didn't
exist yet, so 1t couldn't have.

0. So wds this a joint =— I heard --
T pelieve yoiu testified yesterday this was some
sort of a Joint development project?

A. Right.

0. ©Okay. Whalt were you guys
discussing about what you were going te Jjelntly

develop together?

i1

A. Well, at that time, this was right
after the Septenber 11th terrorist attack. And
they were interested in talking to us about
using some of our technolegiés in conjunction

with some of their nther research to help the

problem that was identified by the 9/11 disaster

in getting different intelligence agency data to
speak —-— Lo talk together basically.

0. And let’'s flip towards the end.
It's Page 9 of this document, which is entitled

Project Plan Managemens Milestongs and

Deliveraples.

Okay. Do you see that?

_ _ Hawkins Reporting Service
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objecting te the question with respect. t£o? .
MS. KOBIALKA: ‘Your Honoy, 1i was
brought in.
THE COURT: 1'm overruling 1t.
You can éxplore this ares.

MS. KOBTALKAR: I'd like to mark
these NDAs together to make it easier. They
would be BT 11%%, PPX 1048, PTX 1173, PTX 1174,
PTX 1172.

And one day, Mr. Andre will keep
up with me.

May I appreoach?

THE COURT: You mav,

BY MS. KOBIALKA:

0. Mr. McKipben, are these the NDAS
fer the individuals I just identified?

As,  Yes, they are.

Q. And why did you ebtain so many
NDAs from a single entity?

A. Well, with larger compzanies, you
find as a small company, an entrepreneur, that
pedple forget they signed NDAs. If it's a
corporate NDA, ybu want te make a point.

Wnen you're talking to someoneg
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