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THE CLERK: Al'l rise.

THE COURT: Good afternoon, everyone.

THE CLERK: Be seat ed.

THE COURT: Let's begin by putting
appearances on the record.

MR. ROVNER: Do you mnd if | do
it from here?

THE COURT: That's fine.

MR. ROVNER: Phil Rovner from
Potter, Anderson. And with me is Paul Andre and
James Hannah from King & Spal di ng.

THE COURT: Wel cone.

MR. ROVNER: Paul and James in
person this tine.

THE COURT: Yes, in person.
They' ve only been a voice before.

MR. CAPONI : Steve Caponi of Bl ank
Rome for Facebook. And with ne is Ms. Heidi
Keefe from White & Case.

THE COURT: The voice on the other
end.

MS. KEEFE: It's nice to nmeet you.

THE COURT: Nice to meet you al
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as well. Thank you for being here.

So we've got three matters
basically in front of us today. And the way
we're going to proceed is we'll first deal with
the issue of the comon interest privilege.

And because the burden is on

Leader on that one, I'll hear first and | ast
from Leader. And then after we're done with
argunment on that, we'll move on to the two

di scovery issues.

And "1l give each side a chance
to address both of themas if we were on the
phone, except we'll all get to see each other as
we do it.

Okay. So let's begin on the
common i nterest issue, please.

MR. ANDRE: May it please the
Court, Paul Andre for Leader Technol ogies. Your
Honor, | think our briefs on this topic have
been very thorough. And I think we've covered
all that we wanted to cover.

| do want to point out to the
Court that Facebook doesn't dispute that the

docunments in question are, in fact, privileged
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and wor k product. That's not an issue for the
Court.

There's no reasonabl e di spute that
Leader entered into wwitten agreenments with the
l[itigation finance conpanies. There was sone
argument in Facebook's briefing that appear that
there were docunments exchanged before the NDAs
wer e signed.

That's not the case. The date of
t he document was a little bit different than the
actual date of the agreenent.

But they were sent by email after
everything was signed. So the evidence in this
case i s shown conclusively that Leader insisted
upon a signed NDA before they could make any
type of confidential information to these
financi ng conpani es.

And then the third point we wanted
to bring up is that the common | egal interest,
if there is a common |egal interest, is really
the only issue for the Court to decide. W're
tal king about a very small number of documents
t hat provided a very small number of compani es.

And what we're claimng to be

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

privileged is even a narrower subject matter of
t he docunents we provided to these conpani es.
We're seeing about one very |limted subject and
that is the merit of a potential litigation.

The only argument that Facebook
has to say that's not a common | egal interest is
they say there's an arm s | ength negotiati on.
Well, in every common interest agreement, you're
going to have sone type of a negotiation. That
is just the nature of a common interest.

In this particular instance, those
documents that related to the commerci al aspect
of the agreement have been produced. And
there's no privilege being asserted agai nst
t hose. So we're only asserting the privilege on
the ones relating to the merits in the
['itigation.

The fact that an agreement was
eventually comm serated at the end of the day is
of no nmerit.

THE COURT: Let's go back to the
negotiating at arm s | ength, because there are
at |l east three cases, | think, that are cited

t hat have specifically said it's that
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negotiation at arm s |length that precludes a

finding that there's a common | egal interest

here.

Why should I not agree with those
cases?

MR. ANDRE: Well, there are also
cases that say otherw se. lt's very

fact-specific instances.

THE COURT: Well, we only found, |
t hink, the Hewl ett-Packard case that seemed to
go the other way. Are there other cases besides
t hat ?

MR. ANDRE: | believe the case

fromthe Federal Circuit was also an arm s

| ength negotiation as well. "' m drawi ng a bl ank
on the nanme. It was I n Re.
But any way, |I'Ill find the case in

one second. But the fact of the matter is that
t he agreements are signed. There's an agreement
entered into, so a portion, something has
al ready been agreed to by the parties before
t hey exchange docunents.

So there is an agreenent in place.

And maybe that agreenment --
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THE COURT: Ri ght . But it's not
an agreement to actually finance.

It's an agreenent to exchange
documents subject to confidentiality.

MR. ANDRE: That's the agreenment.
Correct.

There is -- so there is an
agreement in place. That's essential in cases
because some of these other cases, there is no
such agreenment in place that you're talking
about .

THE COURT: Let's tal k about
Net 2Phone. It was a little stunning to me that
you called it in opposite in your briefing, and
you attenpted to distinguish it on this |ack of
confidentiality agreenent.

It seemed to me that what Judge
Schwartz was saying was not only is there no --
not only was the privilege waived because of the
| ack of confidentiality, but on the prior,
| ogically prior question of: s there a
privilege, she was also saying there is no
privilege, because there's no conmon interest

when you have a litigation financing conmpany on
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one side and, you know, an actual patent hol der
on the other side.

| guess the questions are: Hel p
me to better understand, if you have any ot her
way of distinguishing, the Net2Phone deci sion.

You know, do | have to reach an
opposite conclusion from Judge Schwartz in order
to rule for you?

MR. ANDRE: Well, it is inportant,
t oo, Judge Schwartz did say there was no
confidentiality agreenment in place. And | think
that is a distinguishing factor.

Because at that point, the parties
are exchanging wi thout a belief that they have a
confidential -nature relationship, that they're
going to maintain that. In this particular
instance, both parties had a vigilant belief
that these documents would maintain the
confidentiality and privilege.

THE COURT: Al'l right. But what
she wrote was that the interest shared between
| DT, which was the company that | think made a
tender offer for the patent hol der, and GE,

whi ch was the party that was negotiating for a
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| oan, they were going to finance the patent, the
i nterest was commercial and not | egal.

As the purpose of the
communi cations during the negotiations were to
entice a third party to |oan plaintiff noney and
not to further a then shared | egal interest.

Isn't she saying that they're sure
if there were a common interest and privil ege,
she was going to say it was waived because
there's no confidentiality agreement? But it
seems in the portion I'"'mreading from she's
al so saying there is no privilege because there
IS no common interest.

MR. ANDRE: I n that particular
i nstance where Judge Schwartz has made t hat
decision, | think it is opposite to the public
policy. In this particular instance, common
i nterest agreenments.

And 1'Il just give you an exanple.
If I have cases in the Eastern District of Texas
where |'mrepresenting defendants agai nst 14, 15
defendants, we sign a joint defense agreenment
bet ween all of us. W're all comon defendants.

When those parties settled the
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case, they no | onger have a interest -- compn
interest with us, but we expect the interest to
be mai nt ai ned.

In a simlar situation where
you're | ooking to do business with another
company and they're concerned about potenti al
l[itigation with this comon interest issue come
in play. You' re sending a product to a conmpany
and they say, Listen, we want to know if there's
any patents out there that we need to be worried
about, because we don't want to be drawn into a
| awsuit by your product.

And in that particular instance,

t hey al most inevitably sign an NDA commn
i nterest agreenment to share certain information,
opi ni ons of counsel, whoever it may be.

| f Judge Schwartz's idea is that
the only way you can comm s -- effect that
common interest is actually to do the deal at
the end of the day, which she seens to say that,
if they did consummate the deal, they did
provide the |l oan and that there was common
interest, it would shield the negotiations

bet ween the parties. And that's against the

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

12

public policy and what the common interest is
all about.

THE COURT: \What about the
suggestion that these litigation financing
compani es all have to undertake their own due
diligence any way? They're not going to rely
just on what Leader's analysis is.

And so maybe you're overstating
t he policy concern.

MR. ANDRE: Well, they would have
to do their own. And to the extent that they
want to talk to Leader's counsel about their own
anal ysis and conmpare notes, then that woul d be
an issue that these parties get into.

In fact, that is a very conmon
thing. That's the communications we're talking
about. We're tal king about a conpany that has
t he exact same common interest in one very
specific thing that Leader has.

They're going to finance the
litigation. W're going to assert the patent.

THE COURT: And what about the
fact that they don't have the actual interest at

t hat noment? You know, it's at best a potenti al
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i nterest.

MR. ANDRE: Well, they have the
i nterest because that's their entire business.
| mean, when you | ook at the Judge Schwartz
case, you get GE, just another conpany that is
going to fund litigation, take some interest
into a patent case.

If you're |l ooking at a conpany's
sol e business, the funding of litigation, and
there's |lots of these conpanies out there in
this world today because a | ot of smaller
pl ayers can't afford litigation. It's just the
way it is.

That company's sol e business is
funding litigation. When they enter into the
non-di scl osure agreement with conpanies |ike
Leader, at that point, they have one very
l[imted comon interest. That is the merit of
the litigation.

Now, the deals of the term sheets
and that kind of stuff are -- they have opposite
agreenments. The financing company wants to get
more money for the return.

Leader woul d not want them to have
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more money, and that's where their interests
di verge. But on the actual nmerit of the case
itself, those interests are identical, because
they're in the business of |oaning to
plaintiffs.

The plaintiff has the interest in
the patent. They actually want that to go
forward. That's their entire -- they're not
| ooking to negate the deal.

So --

THE COURT: You certainly narrowed
t he di spute. | agree with you, the issue is the
common | egal interest.

|s there a common | egal issue
interest there or is there not? That's the
issue | see as | see it.

And you're only asserting that
privilege with respect to three different --
three financing conpanies that you've had
communi cations with; am | correct about that?

MR. ANDRE: | believe there's four
and possibly -- we haven't seen docunents from
the fifth one, but no more than a handful that

we're aware of.

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

15

THE COURT: Okay. And the number
of documents, is that clear yet?

MR. ANDRE: The Nunber 6
docunments, you've seen two of themin the in
camera inspection. W provided you -- they're
essentially email communi cation where they are
tal ki ng about the case anmongst the | awyers.

So the actual number of documents
are probably less than five as well.

THE COURT: And are you asserting
the privilege with respect to any docunment t hat
you've shared with somebody ot her than those
four or five conpanies?

MR. ANDRE: No, Your Honor.

THE COURT: Okay. So the issue is
narr ow.

Tell me, as best you can, what the
prejudice is to Leader if you're ordered to
di scl ose these docunents.

MR. ANDRE: Well, we give up our
privilege. | mean, the attorney-client
communi cation is one of the highest and should
be nmost protected sanctities.

THE COURT: Let's focus on the
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practicality. I|f you're right on the | ega
argument, then you're not going to have to give
it up. If you're wrong, you will have to give
it up.

What practical impact is there or
what burden?

MR. ANDRE: Not nuch, Your Honor.
The fact of the matter is these documents, they
tal k about how great our patent is and how the
worl d infringes.

You know, if we do have to give
t hem up, then these are documents that are very
favorable to Leader at the end of the day.
These are not documents that talk about --
Facebook has argued that we made some adm ssions
about prior art, for exanple.

If you | ook at the actual
document, it said that the patent would have
been obvious in the 2004, 2003-2004 time period.
That was two years after we filed our patent
application and when Facebook | aunched.

We published on our VWhite papers
on our website at that time. Of course, it

woul d be obvious. We published our data and
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Facebook was out there.

So that's the "adm ssion" they
tal k about. There's nothing harmful in these
docunments to Leader other than the fact that
they were not meant to be in the public realm
They were not to meant to be used in the
litigation context. This was sonmething that
Leader took a great amount of care to protect.

And we think that the care they
took fromthe signed NDA, the way they marked
t he documents, the way they protected all their
documents of that nature is something that
shoul d be protected by the Court.

THE COURT: Okay. Anyt hi ng el se
you wanted to add?

MR. ANDRE: That's all.

THE COURT: Okay. Fi ne.

Al'l right. Let me hear from
Facebook on this issue.

MS. KEEFE: Thank you, Your Honor.
Your Honor has actually hit, | think, al nmost
directly on what | was hoping to stand up and
say, which is what happened to the Net2Phone

case and what Judge Schwartz had to say about
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t he common i nterest. But I'd Iike to back up
and just answer a couple or address a couple of
the points that M. Andre raised.

He said that this comon interest
privilege is only being asserted with respect to
a very, very small handful of conpanies and very
smal | handful of docunments. This is actually
part of what's been plaguing us with uncertainty
t hroughout this whole thing is that on their
privilege log, if Your Honor recalls, when you
asked Leader to identify where on the privilege
| og these docunents that Neyer had produced
exi sted, what they indicated were that there
were two lines on the privilege |og where the
listing on the privilege | og was docunent
created by M. MKi bben at the request of
counsel

Never indicated that had ever been
sent to a third party in any way. There are
scores of these entries that we assume were all
of these types of documents now.

So | think that that actually may
be a | arger nunber. It's just something that's

been uncl ear to us.
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Al so, he's now saying that there
are only three to four, maybe five conpanies
with whom t hese docunents were exchanged.

We had originally back in Novenber
approxi mately 20 NDAs between Leader and
third-party investment conpanies. And we're
assum ng there were docunments exchanged between
t hose peopl e because they had an NDA.

Earlier this week, Leader also
produced an additional 10,000 pages of
i nformati on which they say conprises 2,300 --
not which they say, but which from what we can
tell is about 2,300-plus further NDAs, over a
hundred of which are after the patent has
i ssued.

At | east three of which -- because
| haven't had a chance to | ook at all of them
but my people have been trying to scour through
them At |east three of which indicate that
t hey had something to do with possible
l[itigation financing or discussions of the
strength of the patent enforcement or
['itigation.

| actually have copies of those
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here if Your Honor wanted to see them

So |'"'mjust not sure what the full
scope of this is. | just wanted to note that
for the record and note that there may be nore
here than we thought.

Wth respect to any of the other
argunents that were raised, Your Honor, we think
t hat the Net 2Phone case directly addresses these
i ssues extremely well. And it does go to the
notion that this is not a common | egal interest.

In fact, that point is reiterated
by the witnesses whose depositions we took
during the deposition of Neyer. Neyer actually
said outright that they did not believe that
their legal interests would ever align until
t hey signed an agreenment to fund the litigation.

THE COURT: Let's talk --

MS. KEEFE: Go ahead.

THE COURT: And | read that in
your brief. Let's tal k about the
Hewl ett - Packard case in the Northern District of
California 1997 versus Bausch & Lonb, which |
don't think you address in your brief. It did

seem to be at | east one case, if not the only
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case, that found -- it seenmed to find a common
| egal interest in a situation like this.

MS. KEEFE: | think the
Hewl ett - Packard case, Your Honor, is
di stingui shabl e as Judge Schwartz even
acknowl edged in her order. In the sense that in
t hat case, there was actually a threat of
i mpendi ng | egal action against both parties
where there could be an aligned | egal interest,
somet hing that they had to defend themsel ves
from together. And that was actually what was
really the legal interest that was being
i nvoked.

Here, there would be no common
| egal interest. Facebook wasn't reaching out to
sue Leader and/or any of its investors, Leader
and sonme kind of insurance company or something
l'i ke that.

Rat her, this was an arm s |ength
negoti ation for a comrercial purpose, which is
to see if money could be made and i nvest ed.

THE COURT: | think historically,
the common interest privilege has its roots in

the joint defense privilege. It may have arisen
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originally in a crim nal context. "' m not
certain.

MS. KEEFE: Correct.

THE COURT: But it certainly has
been expanded to apply to plaintiffs as well.
' m not quite sure what you're suggesting should
be the distinction here.

Under Leader's view, they and
these third parties, had they consummated a
deal, would share the same interest in the
patent for purposes of litigation. And for that
matter, who's to say that Facebook wouldn't have
gotten around to finding this patent and sued
for declaratory judgnment of invalidity, at which
poi nt both the litigation financing conmpany and
Leader woul d have had the sanme interest.

MS. KEEFE: | think Your Honor
made the most i mportant point when he said had
t hey consummated the relationship. Until a
relationship is consumnmated, there is no joint
| egal interest.

| "' m not saying that plaintiffs,
co-plaintiffs can't have a joint |egal interest

in a case. | "' m not saying that co-potenti al
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D.J. defendants can't have a joint |egal
i nterest.

What the HP case had, though, were
two parties who were facing a common adversary
with a possible imm nent |egal threat. In this
case, until such time as the parties agreed to
enter into a financing arrangement, they are not
jointly aligned.

And, in fact, Northwater -- very
interesting part of the deposition that took
pl ace with Northwater. At one point we asked
Nort hwater's representative about what ki nds of
docunments he expects to see during cases |like --
during negotiations |like this. And he said
t hat, you know, usually it's the patent. And we
ask a few questions and then we go off and do
our own due diligence.

And he was actually quite
surprised to see the | evel of documentation
provi ded by Leader, because they're off doing --
you know, Northwater was used to doing its own
i nvestigati on.

So to M. Andre's point about

somehow squel ching the fact that, you know, this
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can't happen and people won't invest in
litigation, | think that's absolutely not true.
These investment conpanies, these litigation
i nvest ment houses are very famliar with doing
their own due diligence with factual scenari os.

And they're very accustomed to the
fact that the attorney-client privilege is so
narrow that if waived by disclosure to a third
party, before there is an absolute common | egal
interest, results in discoverable information.

THE COURT: In the Hewl ett - Packard
case, the judge there was very concerned about a
| ot of policy implications. And you just dealt
with one about essentially whether these
litigation financing companies could continue to
survive with the ruling in their favor.

But one thing that was inportant
to the judge there was that there was no
evidence of sort of an unfair use by the parties
asserting privilege. They weren't trying to use
the privilege as a sword and a shield.

Do you have any argument that what
Leader's trying to do is in some way unfair

here?
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MS. KEEFE: Your Honor, it feels
unfair. And the reason it feels unfair is, as
we' ve kind of gone through this process of
trying to determ ne what these documents are,
how they're protected, why they were | ogged, how
they were | ogged, we've often heard reference to
whet her or not these documents were rel evant.
And the fact that numerous ones of these
communi cati ons were never even | ogged because
they were deemed not to be adm ssible or not to
be rel evant.

And it was only through kind of
accidentally in some cases finding some things
and then pursuing that, and then subpoenaing the
third parties that we actually found out what
t hese documents were and where they existed.

So to ne, it does feel unfair in
the sense that also |ooking at the |og, we would
have never even known that documents had been
di sclosed to third parties and that there was a
common i nterest being asserted until Your Honor
asked for the next three steps to go forward,
and until we were actually here today.

And just because | haven't had a
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chance to review all of the additional NDAs that
have been produced, | amnot sure if there's not
even nore there.

THE COURT: And what about the
separate policy argument that a ruling in your
favor woul d help push patent |awyers even
further along the |line of being concerned with
each other's work and not on what, | think, the
California judge referred to as, you know, the
actual facts of the patent itself?

MS. KEEFE: "' m not a hundred
percent sure | understand Your Honor's question.

THE COURT: It was something to
the effect of, you know, why are we all so
concerned about what's in the m nds of opposing
counsel? Why aren't we nore concerned with, you
know, what's in the patent, what's in the
prosecution history, that sort of thing?

MS. KEEFE: Well, in this
particul ar case, at | east one of the reasons
that we're incredibly concerned about what's in
t hose documents is because M. MKi bben hinself,
the inventor, is the one that authored at | east

two of -- the only two docunents that we've
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actually seen so far, he authored.

And according to the witnesses who
we have subpoenaed, it was M. MKibben, in very
| arge part, who was conducting all of the
communi cations with the third-party financing
conmpani es. There were some comuni cations with
t he outside | awyers.

And, in fact, a lot of those, Your
Honor, didn't have documents generated. A | ot
of these were exactly, as we tal ked about | ast
time, where someone said, Okay. Let's sit in a
room and tal k about this. And then the
di scovery woul d have to take place via
deposition or some other form of thing.

So here especially | think that
there is a concern about what the inventor of
the patent is putting out there as what he
believes to be the scope of his case, the scope
of his patent and to see, frankly, if others are
chal | engi ng.

One of the other things that we
actually haven't addressed yet, but another
rel evance to all of these documents, one of the

issues in this case is whether or not the patent
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is valid. One of the ways we would prove that a
patent was invalid is by showi ng that there's
prior art, and that renders the patent obvious.

Leader has the option, which they
have not, you know, said they're not going to do
of showi ng the patent to be non-obvious by going
to what are called secondary consi derations of
non- obvi ousness. One of those is industry
acceptance of the patent or industry rejection
of the patent.

If, in fact, Leader were out
selling the patent to dozens of people, all of
whom rejected it, that very well may go to
i ndustry rejection of that patent. Simlarly,
in a damages anal ysis, one of the things that
you |l ook to is industry acceptance or rejection
of the patent and the other negotiations that
have happened vis-a-vis that patent.

So those are also two rel evance
factors.

THE COURT: Okay. Do you have
anything else to add on common interest?

MS. KEEFE: No, Your Honor. I

appreci ate your tinme.
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THE COURT: Thank you. M . Andre.

MR. ANDRE: "1l be very brief,
Your Honor. The one thing that struck me about
Facebook's argument is the position that until
an agreement is consummated, there is no | egal
common i nterest. It would imply that if there
was a deal consunmated that was somehow
retroactively making their tal ks previously in
line with each other and have a common interest.

So every time you would have these
di scussions or negotiations with parties, unless
you were forced to consummate the deal, you'd
run the risk of losing your privilege. Every
single time. So, therefore, you would never
provide this type of information.

That's the exact thing that we're
trying to avoi d. We're trying to have the type
of conversations where people can have open
di scussi ons when there is a common | egal
interest, just like there was in the
Hewl ett - Packard case.

Second thing, when we talk about
t he deposition testinony of Northwater, you saw

the emails attached to M. MKi bben's
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declaration in which Northwater assured them
that the privilege would be maintained in
deposi tion. They testified they didn't care
about the privilege. Of course not.

That's because we didn't do the
deal with them  The deal with these conpani es,
in al most every instance, was they wanted to do
the deal with Leader. Talk about the industry
accept ance.

The deal terms were too onerous
for Leader to accept, so therefore, it wasn't
| i ke conpanies were rejecting Leader. It was
t he ot her way around.

If we, Leader, had -- was in a
position where they had to consummate the deal,
the pressure would be taken as to avoid not
wai vi ng privilege.

Last thing, the NDA that they are
tal ki ng about. During the deposition of M.
McKi bben, two days of deposition, they raised
i ssues about prior to filing a patent
application. That has nothing to do with actual
l[itigation, financing the litigation because

this is even before the patent was fil ed.
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They had raised the issue that
there may be a public disclosure. W assured
t hem during deposition that any tinme
M. McKi bben tal ked to any potential investor or
anybody about this, there was an NDA signed.

They asked for those documents. We provided it

to them

So that's --

THE COURT: So there couldn't
be -- there aren't thousands of other

communi cations that would be an issue?

MR. ANDRE: The vast majority --
there may be one or two that date post the
patent, but over 2,000 of them were dated before
2002. So the patent issued in 2006.

And then, finally, the last thing
| want to point out is just that, even if Your
Honor were to say that somehow privil ege had
been waived with these docunments, these
docunments woul d never be adm ssible in a trial
any way. They won't lead to any adm ssible
evi dence.

This is opinion-type information

put on these documents. This is an inventor
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saying, This is the greatest thing since sliced
bread and everybody is infringing.

Now, | wish | could get that into
evi dence, because I1'd Iike to have ny inventor
take the stand and say such things. But ,
obvi ously, Judge Farnan will not permt that.

So these docunents will not be
adm ssible in this case. Thank you, Your Honor.

THE COURT: Okay.

MS. KEEFE: | just wanted to make
two just -- no, two corrections to the record.
There were -- as of our initial review, there

were at | east 163 NDAs that postdate the
i ssuance of the patent that include a word like
patent litigation or litigation about the
patent, sonmething |ike that.

And with respect to us not
chall enging the privileged status of any of
t hese docunents, | can't right now because
don't have enough information to know whet her or
not | can. So the document record is clear that
| have not yet, but that's only because | don't
know enough about the documents to do so.

THE COURT: | understood that from
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your briefing. Okay.

MS. KEEFE: Thank you, Your Honor.

THE COURT: Let's move on to the
di scovery issues at this point. And the first
one | want to deal with is Leader's efforts to
conmpel sonme nmore technical docunments from
Facebook.

So I'll hear from Leader on that
one first.

MR. ANDRE: Thank you, Your Honor.
There is a little bit of an update regarding
this subject.

M. Hannah took the deposition the
day before yesterday, and during the deposition
counsel for Facebook informed himthat they
woul d agree to do sonme -- provide some updates
of this information, because they produced 398

pages of technical documents during our

deposi tion. In the | ast few weeks, we've
| earned those topics -- those docunments are out
of date.

So there was an agreenent that
some, not all, but some of the documents woul d

be updated. We received 15 pages of docunents
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yesterday, which I amtold -- | have not seen
t hem personally, because | was traveling here
yesterday -- I'mtold they are somewhat of an
update to sonme of those pages.

And they al so agreed to provide
one revision for each of those docunents. They
have not produced all of the revisions. So
t here has been some movement just in the | ast
two days since we've filed the briefs.

Wth that being said, | do want to
rem nd the Court of, nore or |less, the procedure
| eading up to us filing this letter. The
parties went back and forth several times trying
to get additional documentation.

And Facebook's position was we're
not sure what you're asking for. We identified
modul es. Any way it was a | ot of back and forth
and to get to the point where there was a
production of documents eventually.

And in those productions, there
was 398 pages of technical documents. We
obviously said, We know there's nmore, because
just by the very nature of the conmpany. Li ke |

told Your Honor, |'ve been doing this 17 years.
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| just know it's there, just intuitively.

But Facebook made representations
after we nmoved to Court. We couldn't make any
headway to them

They made a representation to Your
Honor that they had produced all technical
documents. Your Honor said, M. Andre,
can't -- you know, they said they produced it.
|'ve got to take them for their word.

And you advised us if we start
t aki ng depositions and they started identifying
addi tional documents, we could come back to Your
Honor and ask for nore. Well, that's what we've
done.

We' ve taken the depositions, and
we've identified a | ot of docunents. Now, we're
not asking for every docunment in the conpany
i ke they say. W' re asking for very specific
documents. There's an Exhibit A attached to our
letter brief that specifically identified those
docunents.

We have actually talked to
Facebook saying, Well, we'll just take documents

from wi tnesses we depose. We don't want 300
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engi neers.

We'll just take the dozen or so
peopl e that we've deposed. You can search their
files for these keywords. That woul d be
sufficient for us.

And t hey have bul ked at that as
well. The major argument here seenms to be two
t hi ngs.

One, they think what we've been
told by Facebook's counsel that they are
relieved of their discovery obligation, based on
Your Honor's Septenber 4th, 2009 order. W
don't think that's a proper reading of the
order.

And the second one is we've given
you source code. | f you get source code, you
don't need anything el se.

Source code is a very val uable
pi ece of evidence, and in sonme cases isS
essential. W agree with that.

But that's just one piece of
evidence. There's a |lot of different types of
evi dence and not up to one party. You only get

one type of evidence. You don't get the other
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type of evidence, even though it's relevant.

THE COURT: They say you've hardly
even | ooked at their source code. s that not
true?

MR. ANDRE: No, that's not true.
Our expert | ooked at it for two full days. And
M. Hannah, my co-counsel, who is an electrical
engi neer and understands source code, he's
| ooked at it for four or five days.

And |'ve got a young associate in
Sout hern Silicon Valley, who has an
under graduate in conputer science, master in
conmputer science. He' s wor ked nine years at
Hewl ett - Packard as a software engi neer and two
years at Apple Conputer. He spent about 10 to
15 days. All told, we've spent about 20 days
| ooki ng at the source code.

We have been in constant contact
with her expert about what we're | ooking at.
We've had a hard time with this source code
because they said there were revisions. W
can't find it.

And they can't show it to us. So

all told of all the amount of hours we've spent,
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we spent about 150 man- hours | ooking at this
source code.

THE COURT: \What about -- they say
t hat they | oaded a bunch of other technical

docunments on that computer where the source code

iS.

Have you | ooked at those?

MR. ANDRE: We have. The npst
recent is, | think, they just | oaded sonmething
on about a couple weeks ago, | believe.

And | don't know if we're going to
again next week. We're going back or actually
we're going over there today.

M. Lee is back over there again

for another day. And then we have our technical

expert comng in, because they -- obviously, we
were going to wait until we got a claim
construction order, because then we have -- that

tees off the expert report.

And we had the nost recent
information. W don't want our experts com ng
in | ooking at source code and have it change,
because Facebook is continuously updating their

code.
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So we wanted to have the nost
recent code based on the expert report. The
claimconstruction came down | ast week, or this
week or recently.

THE COURT: Recently.

MR. ANDRE: Recently. "' m | osing
track of time. And our expert is scheduled to
come up for two full days to review next week.

So we've | ooked at the source
code. We've |ooked at it at nauseam

THE COURT: Facebook says that
what you really need is the WKki, which they've
provided. And it sounds |ike maybe they're
updating the W ki

They' ve agreed to do that. " m
not quite clear.

But why do you need nore than
maybe just additional WKki information? And
take a stab at explaining what a Wki is
while --

MR. ANDRE: A WKkKiIi is -- it could
be internal. They are tal king about the
internal W ki.

It's just a way of communicati ng
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with a group of people. It's somewhat of --
it's a nodern day message board, as it were.

And peopl e update the W ki that
goes on. And they actually put some of their
technical information in these W kis.

But they also have, |ike every
quarter, every other nonth, they have these al
hands engi neering nmeetings. They have notes of
t hose where they talk about the functionality of
the site.

One of the things that strikes me
really on the source code and the WKki is t hat
-- is, you know, in about three nonths from now,
"' m going to have the privilege of, you know,
presenting this case to a jury. And they're not
going to read the | anguage that source code is
written in.

| can al nost guarantee you of
that. We are not going to put that in as an
exhi bit, either, pursuant to the protective
order.

THE COURT: | saw that argunment in
your letter. And as you say, you've been

litigating patent cases for a while.
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| woul d have thought that it was
really the expert's responsibility to transl ate
comput er | anguage into something that's
under st andabl e and even inpressive to a jury.

MR. ANDRE: And |I'm convinced our
expert will. | "' m absol utely convinced he will
do that.

And they will have an expert get
up and do somet hing, say just the opposite. So
then it becomes a credibility of the experts.

What | think is required of
defendants is to produce documents that describe
their | anguage in functional terms, in real
Engl i sh, because that's how source code is
written.

Your engineers don't just sit down
and start writing source code. They --

THE COURT: This is not an
argument that came up in all the prior times
we' ve tal ked about your efforts to obtain source
code and technical documents, at |east not that
| recall.

MR. ANDRE: We tal ked about

getting documents from Facebook.
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THE COURT: \Which | understood to
be to help you and your experts understand what
t he source code was.

Now, it seenms |ike you' ve got
anot her purpose, which is to make your case to
the jury.

MR. ANDRE: It is. | mean, it's
bot h cases.

Obvi ously, it hel ps our experts if
t hey get the design notes, because fromthose
design notes then engineers write source code
based on functional requirements in those design
not es.

The patent clainms are witten in
functional | anguage as well. So we were com ng
back here to say there had been very, very
speci fic docunments identified. There have been
power points. There's been roadmaps.

There has been other types of
presentations that we've specifically identified
by these witnesses. And we've identified them
with the closest amount of specificity we
possi bly can.

The argument that it will be
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prejudicial to us with respect to the jury in
presenting our case is something that | think
has been in all along. Maybe we haven't
articulated it as forcefully as we should have.

But now we're com ng down the hone
stretch here to trial, and we're thinking about
how we're going to try this case. And as you
get to this point in the case, we can have our
experts battle it out and I think we'll do quite
well. That will be fine.

But at the same time, you know,
the rules don't require us to do so. They don't
get to pick and choose what evidence they
present. They should be producing all relevant
information. They've informed the Court and
t hey should do so.

THE COURT: And you've rejected, |
take it -- they' ve offered to produce some stuff
as you referred to, but you're still asking the
Court to order that everything that you list in
t hat exhibit is what you need to have; is that
correct?

MR. ANDRE: Well, and to be fair,

some of the things in that exhibit are overly

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

44

broad. They're not specific enough.

We don't know what the wi tness was
tal king about. We couldn't get himto
specifically identify what he was tal king about.

There's probably four or five
categories of the 28 that are vague, because we
asked the witness. He said, Well, there's sonme
type of -- you know, | have this type of
presentation.

And we tried to explore what he
was tal ki ng about . He didn't identify it.

We said, "Go back to your witness.
They work for you. Ask them what he was tal king
about and produce that."

So there are a couple topics
there, but we tried to be very, very limting in
t hat respect.

THE COURT: Al'l right.

MR. ANDRE: And the Wki is not --
we don't have an up to date at this point. W
at least require that WKki be updated, and all
of it, not just some of it.

Thank you, Your Honor.

THE COURT: Let me hear from
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Ms. Keefe on this point. Thanks.

MS. KEEFE: Thank you, Your Honor.
l'"d just like to first just correct a few
t hi ngs.

| think we're all on the sanme page
in terms of what the disputes are. Wth respect
to -- | keep hearing this we've only produced
398 pages.

You know, obviously, we have
produced quite a |lot of technical documents on
t he stand-al one computer itself. Many of which
Leader didn't even seemto know were there.

In fact, during the deposition
t hat took place on Wednesday, Leader finally
asked a question that indicated that the schem
whi ch showed t he database, the database schema
had been | oaded. They didn't realize it was
t here.

It's been there since Septenber.
And that's a document that they keep asking for
a visual representation. It was the database
schema. We showed it to them Wednesday, exactly
where it was. And they went and | ooked at it

after that, | believe.
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One of my coll eagues just called
me yesterday when | | anded and said that he
found it interesting, because M. Lee called him
to ask himif he could please show himon the
stand- al one conmputer where the unredacted
techni cal documents were. | mpl yi ng that they
actually hadn't | ooked at them before.

We' ve al so kept a running |og,
because we have to actually bring the
stand- al one conputer out and put it in a
conference room and then put it back under | ock
and key. We've actually kept a running | og of
every single time that Leader has actually
visited the stand-al one computer.

Aside fromit being accessed
during depositions, Leader, as of today, has
only accessed the stand-al one conputer seven
times. Two of those were before the technical
documents were produced.

That was when your order said that
we had to produce the entirety of the source
code. Leader's expert and Leader canme over to
review the source code in order to determ ne

whi ch docunments they wanted off of them
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THE COURT: So what about the
representation that they spent 20 days or 150
hour s?

MS. KEEFE: | honestly don't
under stand how that could be because under our
protective order, they have to ask us, say that
they're comng in, so we can set everything up
and put it in a room

My menmory was that it was about
si x or seven, something |like that. So |
actually asked our paral egal. She showed ne the
| og of everything.

| asked our I T guys to see if
their menmory confirmed with her menory and the
| og that she had been drafting. And that was
exactly what it was.

THE COURT: \Why don't you
articulate for me what it is you've offered to
try to settle this dispute?

MS. KEEFE: Absol utely, Your
Honor . Every time that Leader has actually come
to us with something specific, if a witness has
said, | think I remember a power point about a

server presentation, something about speeding
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t hi ngs up, we have actually gone back to that
wi t ness, asked about it.

I n that particular instance, we
actually found the document. It was a docunent
written by Mcrosoft that has nothing to do with
this case, but we went ahead and produced it.

Wth respect to the categories
that are listed on Exhibit A, for the ones that
we haven't already produced, which are the
specifically identified recent Wki pages for
Fal con, recent W ki page for Milligan, anything
t hat they've asked us for specifically, we have
said that we will do.

We've also offered now the W ki .
M. Andre makes it sound like they're constantly
updating this W Kki.

The Wki is -- a bulletin board is
not a bad way to think of it. And it gets
updat ed when people feel like it.

There may not be updates. There
are sonme W ki pages, and the wi tnesses
testified, that are hopel essly out of date,
because Facebook is just out writing codes.

So we have offered to update the
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internal W ki pages that they already have. And
we' ve offered to go back and give them one
revision backwards to show the history. And in
some of those cases, the revision is nothing
more than, you know, a cal mover period change,
because it actually keeps track of that kind of
t hi ng.

THE COURT: So one revision
backwards means one snapshot predating the
version that they already have?

MS. KEEFE: Correct.

THE COURT: Okay.

MS. KEEFE: And they can pick a
date in time, any time in the time period
bet ween the issuance of the patent to now, and
we will take whatever the revision is that's
cl osest to that date.

Wth respect to any -- |ike |
said, with respect to anything else that is
identified with any reasonable particularity, we
absolutely have offered to do it. Wth respect
to the other documents, they're saying it's our
burden to go and ask our witnesses, to the

extent that a docunment came up, that the witness
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had any menory of.

| either did ask them during
breaks or after the deposition if this was
somet hing that they specifically remembered.
And it wasn't.

| can point Your Honor to one
particul ar exanpl e. You know, they have a
l[isting in their exhibits of Exhibit A. Number
23 says all Word documents regarding the
functionality.

Well, that was because
M . Moskovitz was asked -- you know, you gave
presentations at the engineering all hands.

Do you remenber that? Yes. Wuld
t hat be posted on the Wki? Yes, | think they
wer e.

If they weren't posted on the
W ki, how would you find them? You probably
woul d have to come ask me for a copy off of ny
comput er.

Question: Are there any other
types of docunents that you created at Facebook?

Answer: | authored sonme of the

W ki pages. You know, | had M crosoft Word
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files fromtime to time that | would send over,
emai | s, other docunments.

That's pretty broad. Just a key
note presentation that | delivered at NWC. I
don't know. That probably covers it.

Question: Anything else you can
remember ?

Answer : Not that | recall.

They didn't push down and get
resistance from M. Moskovitz about what those
documents m ght have been. Those are just
br oad- brush categori es.

When | asked Mr. Moskovitz, he
said, | just didn't want to say |'ve never seen
one because | probably did at some point have
one. But | couldn't remenber.

THE COURT: There's reference to
revision history documents in the letters. \What
are those?

MS. KEEFE: That's exactly what
Your Honor just tal ked about, going back one
level in the Wki, finding if the WKki existed
in one format and then got updated to what we

produced in Septenmber.
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And then if there has been a
revision since, we will also produce that.

THE COURT: So if you end up
produci ng, say, three snapshots of the WKki, the
one that you've already produced and one
predating it, and one postdating it, --

MS. KEEFE: Correct.

THE COURT: -- that woul d, by
definition, give Leader the revision history --
MS. KEEFE: Correct.

THE COURT: -- docunents, to the
extent they exist?

MS. KEEFE: Absol utely, Your
Honor, to the extent that they exist.

The other thing that revision
hi story may mean, dependi ng on Your Honor's
reading of it in the briefs, we have also
produced to Leader on the stand-al one computer
somet hing called a subversion database.

We talked a little bit about this
during one of our past hearings. The subversion
dat abase is a running list of every version
revision of the Facebook source code that

exists. And so that's also a revision history
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and that is of the code itself.

They have that. And that's on the
stand- al one conputer.

THE COURT: Okay. Anything else?

MS. KEEFE: No, Your Honor. Just
to reiterate that the code is the best source,
and every single witness has testified that
that's the best source of documents in this
case.

THE COURT: Okay. Thank you

M. Andre, any response on this
issue?

MR. ANDRE: Your Honor, I'Ill start
with the | ast point on the subversion database.
That was -- we were told it was on the
stand-al one conputer, but it was produced
wi t hout the interface. And we couldn't access
it, so we were not able to get that sub version
dat abase.

| don't know if -- we're told --
we're trying to get it again. W've talked to
them so hopefully we will be able to get that
and that will solve the database issue any way,

meani ng with respect to the source code.
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Your Honor, Ms. Keefe actually

poi nts out why we need nore than the Wki. The
W ki is not continuously updated. It's updated
when people feel like it.

Presentati ons that have been
listed on Exhibit A, those actually provide the
functional | anguage that is being used at the
Facebook website. And at the end of the day,
what this comes down to is, you know, waiting.

The burden, it would come to cause
Facebook to produce rel evant documents. Even in
Ms. Keefe's presentation, she's testified
there's rel evant documents there. So it's the
bur den.

THE COURT: She says if you ask
for a specific one, you'll get it.

MR. ANDRE: That's what we've
asked for. We put it down in Exhibit A

It tal ks about the personal W ki
pages of the relevant Facebook enpl oyees and
wher e ot her people, being the ones that we've
deposed, they said no to engineering roadmaps.

We've got testinony where they

have engi neering roadmaps. We haven't seen a
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singl e engi neering roadmap produced in this
case.

So the burden here is going to be
very |ight. We're asking for very -- a very
focused set of documents from a few individuals.
So the burden on Facebook is next to none.

They have been stonewalling us on
this document production since discovery began
on this case. And at this point, it's getting
to a point where it's going to be prejudicial to
us. And the burden versus the prejudice is --

t he weighing is not even close.

THE COURT: Okay.

MR. ANDRE: Thank you, Your Honor.

THE COURT: Let's nmove on now to
the final issue, which is Facebook's effort to
conmpel access to the Leader source code. W
wi Il hear from Facebook on this one.

MS. KEEFE: We will be very brief
on this one. The last time we were before Your
Honor, we said that we needed access to Leader's
product, because they're claimng to be a
competitor. So we need to understand if, in

fact, they are a conpetitor, if in fact, they do
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practice the patent.

Your Honor said, Let's go back and
| ook at what happened with you guys and your
source code. "1l give you access to the
product itself.

And if by using the product, you
find that you can't do the analysis without
access to the underlying source code, we can
revisit it. That's where we are here today.

M. Weinstein has used the
service. | used the service. And we absolutely
cannot figure out which metadata is being stored
by using the front-end facing portions of the
website.

Very simlar to what Leader's
expert found when using our own website.
Simlarly, just to make sure that there wasn't
somet hing that we were m ssing, that there was
something in the product that made it easier, we
asked M. Fathbruckner, who is one of the
engi neers who worked on the Leader to Leader
product whether or not he could tell us, |ooking
at the screen shots, what metadata was being

stored. And he said, No. He said, you'd
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probably have to | ook at the code or sonething
el se, because it wasn't within the service
itself.

So we're here, Your Honor, asking
for access to that source code so that we can
make the analysis that we asked for before.

THE COURT: So Leader argues that
in addition to M. Fathbruckner, there were
ot her witnesses you could have asked a whol e
bunch of technical questions to, and that that
woul d be | ess burdensonme than producing their
whol e source code.

Were there other wi tnesses? And
if so, why didn't you ask them these questions?

MS. KEEFE: There were no ot her
wi tnesses that | can think of that | could have
asked that question of. | may have been able to
ask M. Lanb. M. Lamb is no | onger an enpl oyee
and so no | onger has access to their source
code.

And so | did -- | wasn't -- |
woul dn't have been able to ask him And where
woul d you find it in that, because he doesn't

see where it exists today or what it is today.
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THE COURT: And what's
M . Fat hbruckner's position?

MS. KEEFE: He's currently one of
t heir engineers. He' s an engi neer at the
company.

THE COURT: \What about the
argunent that they can be your conpetitor, even
if they're not practicing their own patent?

MS. KEEFE: You know, Your Honor,
the case law is pretty specific. In order to be
a conmpetitor, you actually -- in order to be a
conpetitor within the realmof the patent
itself, you actually have to be practicing it.

"' m not sure -- |I'msure there may
be a way that someone m ght be able to show that
they are a competitor. They don't use this
exact piece of technol ogy.

But you always are head to head
with each other on pinches and sales. And maybe
t hey could do that.

But this is certainly an extremely
rel evant factor. W also have a false marking
claimin this case

And in order to determ ne whet her
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or not their product was properly marked, we
woul d al so need to analyze the product.

THE COURT: Okay. Thank you

MS. KEEFE: Thank you, Your Honor.

THE COURT: Let me hear from
Leader, please.

MR. ANDRE: Your Honor, what is
being involved since the day this case began,
it's a product-to-product conparison. That's
what they're |l ooking to do here.

THE COURT: But | can prevent that
at trial, right, just by letting them see the
source code? | mean, the jury's never going to
see the source code of your product.

MR. ANDRE: | agree, Your Honor.
And one of the things that we -- that is a
little bit surprising about their talk about
t hey want to know how the metadata is stored, it
doesn't matter how it's stored, just that it is
stored. That's what's relevant here.

They did have other sources.

M. McKi bben, who's the |lead inventor, founder
of the conpany, designer of our product, was

al so our 30(b)6 witness on this specific topic.
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We designated him He was ready to testify on
this specific topic.

We had Leader to Leader up and
running on their computer. We activated it for
them for his deposition both days.

THE COURT: You had the program or
t he source code?

MR. ANDRE: We had the actua
program runni ng. He could show on the program
itself.

You can actually see the questions
t hat were asked, how the metadata is being
updated and things of that nature. So they had
that information available to them

More importantly, and | apol ogi ze
to Your Honor, but this was inadvertently |eft
off as an exhibit to our letter. W were rushed
in getting this out.

We actually gave them a printout
on the database file. This is something they put
on their stand-al one conputer that has
everyt hi ng.

This is a document that's been

produced to them This has the database schema.
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It actually has right here how the metadata is
bei ng updat ed.

| would kill to get this from
Facebook. They won't give it to ne.

But we gave it to them So they
have everything.

They have the database schema on
their stand-al one conputer. W tal ked about the
stand-al one conmputer.

We can't mark that out. We can't
mark it as an exhibit in this case.

We show it, but we can't print it
out and use it. W can't take it home with us
and study it back within our office.

So we had given them not only the
dat abase schema, all the devel opment emails we
had on our server developing the product, which
we didn't get a single email fromthem from any
of their devel opers as they devel oped their
product.

Those emails identified
i ndi vidual s who they had subpoenaed and
cancel |l ed the deposition.

THE COURT: | don't know why you
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don't give them the source code if you gave them
all that. \Why --

MR. ANDRE: | don't understand why
we should have to. That's my point.

lt's something --

THE COURT: Are you intending to
tell the jury, in one fashion or another, that
you practice your patent?

MR. ANDRE: Yes.

THE COURT: So then why aren't
they allowed to test out and determ ne for
t hensel ves whet her you really practice the
pat ent ?

MR. ANDRE: It's not a case
whet her our product is infringing the patent or
not .

THE COURT: No, but you're going
to make a representation to the jury or attenpt
to prove a premse to the jury, We practice our
pat ent . Our Leader-to-Leader product practices
or is an enbodi ment of our patent.

They're all owed to defend
thenmsel ves with respect to that prem se, are

t hey not?
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MR. ANDRE: Well, and we've given
them the information to do so, Your Honor. The
source code, in this particular instance, is
somet hi ng that because our product is not being
accused of infringement, as that's what this is
turning into. It's turning into is our product
infringing our own patent, and it just keeps
going further and further down this road. So
that's our concern.

You asked if there's a major -- an
i ssue of prejudice to us. The prejudice to us
is and why we don't produce it is because we
produced everything. The inequities of this
di scovery in this case is getting to be
burdensome.

So if they get source code, that
means we're going to have to set up a systemto
put our source code on a stand-al one conputer,
have it set up for themto come to visit the
comput er how many times they want to come visit.

They have deep pockets and they
can suck a |l ot of our resources fromus. They
have every single docunent they need.

They have more than -- we've
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provi ded them nore information about our product
t han they provided about their product. So I
think this is just one of those unduly
burdensome requests by Facebook in this
particul ar instance.

THE COURT: Okay.

MR. ANDRE: Thank you, Your Honor.

THE COURT: Thank you. Ms. Keef e,
anything el se?

MS. KEEFE: Just to say, Your
Honor, | do know that we have the database
schema and it's not sufficient. That just shows
how it's stored, not what causes it to be
stored. And the code would help us do that.

So thank you, Your Honor.

THE COURT: Okay. We're going to
take a short recess, and I'll come back and give
you at | east sone rulings. Okay.

THE CLERK: Al'l rise.

(A brief recess was taken.)

THE CLERK: All rise. You may be
seat ed.

THE COURT: Unl ess you all have

di ssol ved any of these issues in the |ast few
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m nutes -- | take it, no.

Okay. | am prepared to give ny
rulings on all of the issues that have been
argued today.

And let me start with the comon
interest privilege issue. As | see it, it is a
very narrow i ssue, and that issue is whether the
privileged comunications, and we're assum ng
that they're privileged, relating to the nmerit
of the proposed patent infringement enforcenment
litigation, those communications that Leader
shared with three or maybe up to five financing
conmpani es, whether those comunications retain
their privilege, or was any such privilege
wai ved by virtue of being disclosed outside of
Leader to these finance conmpani es?

Or another way to put it is: Was
there a commpon | egal interest between Leader, on
t he one hand, and the litigation financing
compani es, on the other. | think it's fair to
say that this area of the law is unsettl ed,
somewhat inconsistent and, frankly, difficult to
apply.

Courts have noted those facts
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about the law in this area and | certainly agree
with it. And so | think this presents a close
and difficult question.

Anmong ot her things that courts
have had differing views on here are as to how
common the supposed comon i nterests have to be.
A nunber of the cases, picking up with the
Federal Circuit case, the In Re: Regents case
say that the nature of the interest must be
identical, not simlar.

And anong the cases that pick up
and quote that | anguage, of course, are Judge
Farnan's decision in the Corning case here in
this Court, as well as the Cargo decision in the
Eastern District of Pennsyl vani a.

And the Cargo decision also in the
Third Circuit, | think out of the Eastern
District of Pennsyl vani a.

Ot her cases have stated that the
common i nterest doesn't have to be entirely
i dentical. Most recently the Tel egl obe deci sion
in the Third Circuit noted, w thout deciding,

t hat the menbers of the community of interest

must share at |east a substantially simlar
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i nterest.

And the M ddle District of
Pennsylvania in the case of Andritz Sprout-Bauer
versus Beazer East said that the interest of the
parties need not be identical and may even be
adverse in sonme interests. So clearly the
courts are sonmewhat inconsistent as to how
common the interests have to be.

There is nore of an agreenment, |
think, as to the type of interest. That is, the
i nterest nust be | egal and not solely
commer ci al .

But whet her contenpl ation of a
busi ness arrangement that woul d have a
consequence of giving both parties a comon
interest in the outcome of anticipated
l[itigation, whether that is a |egal and not
solely comercial interest has been resolved in
conflicting ways.

The Net 2Phone case, which we
tal ked about, the Corning case and the Katz case
all say, no, that that would not be a common
| egal interest. But the Hew ett-Packard

deci sion out of the Northern District of
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California says that it would be.

So all of that establishes to me,
again, that the law is unsettled and
inconsistent. This is a close question. It's a
difficult area of the | aw.

Where | come out is that,
fortunately for me, | don't think |I have to
resolve the whole area of the difficulty in the
| aw here in order to resolve the dispute in
front of ne. | think what I'"'mleft with is a
very discretionary decision which turns on the
practicalities and a decision, frankly, in which
reasonable m nds could certainly differ.

And when | weigh the factors, |
come out in favor on this one of Facebook. That
is, |I find that there's not -- the common
i nterest privilege has not been established.

The factors that have influenced
me nost on that are: First, the burden of proof
on this issue is on Leader as the party
asserting privilege. And to the extent there is
uncertainty, that suggests a ruling in favor of
the party that doesn't have the burden, nanely

Facebook.
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Al'so, | don't find that there is
any significant prejudice in this instance to
Leader. | can see prejudice potentially if
docunments are admtted in evidence, but that's
not a ruling | need to make today.

If it turns out that these
documents should not be admtted or are unduly
prejudicial in a way that | think means they
shoul dn't be seen by a jury, then I'll make that
ruling at the appropriate time. This is not an
adm ssibility ruling today. lt's purely a
di scovery ruling.

The wei ght of the precedent, to
the extent there is a trend, it is a trend that
moves in favor of Facebook's position here. The
three recent cases that | mentioned out of the
Third Circuit all favor a finding of no compn
i nterest here.

| ' ve considered the conpeting
policy interests, including the need, the
i mportant need to create space for business
entities to do business for patent financing
conpanies -- for litigation financing conmpanies

to do their work and enable relatively small
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patent holders to enforce their rights.

Those are all inmportant interests.
| don't believe that my ruling today will unduly
burden those efforts.

As | say, there are other cases
out there already that go in this direction.

And | am persuaded that, to a certain degree,
due diligence is going to be undertaken

i ndependently by litigation financing conpanies
on their own. And as inportant as the privilege
is, there is also, of course, a truth-seeking
function to litigation.

And the cases recogni ze that
trut h-seeking function would be sonmething that
woul d weigh as a policy matter in favor of the
position that Facebook has articul ated.

| think it's also relevant to note
t hat there has been ethical guidance, which I
think was cited in Facebook's briefing within
the last or lasting for at |east the past
decade, ethical guidance to attorneys within the
Third Circuit that indicates that this type of
information, if shared with a financing --

litigation financing company may turn out to be
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di scoverable. And specifically we've | ooked at
the New Jersey Advisory Comm ssion on

Prof essional Ethics Opinion Number 691 out of
2001, which states that the attorney must insure
that the client fully understands the risks of
di scl osure of such information, including the
possi ble |l oss of the attorney-client privilege.
Before securing the client's authorization to
di scl ose information, the financial institution
may require that in order to assess the risk of
the transacti on.

Upon securing such authorization,
the attorney should still endeavor to Iimt, to
t he extent possible, the amount of information
provided to the institution. For exanple, the
attorney should provide the institution with
only that information which would be
di scoverable by the attorney's adversary.

And there's a simlar guidance
given fromthe Comm ttee on Legal Ethics and
Prof essi onal Responsibility of the Pennsyl vania
State Bar in their Opinion Number 99-8 in 1999.

So factoring all of that in, I am

ruling for Facebook on this issue. | find that

Hawki ns Reporting Service
715 North King Street - WI mngton, Delaware 19801
(302) 658-6697 FAX (302) 658-8418




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

72

Leader has not established that the documents at
issue here are within the scope of the common
interest privilege. And | am directing that
Leader will produce the documents that it has
wi t hhel d on the basis of the common interest
privilege no | ater than next Friday, March 19th.

Let me turn to the other two
i ssues that brought us here today.

First is Leader's request to
conmpel additional technical documentation from
Facebook. And on this one, |I'm providing Leader
only very limted relief.

Namely, | am ordering that
Facebook produce the additional Wki data points
that were referenced in the argument, and that |
bel i eve have already been offered by Facebook.
And as | understand it, that would mean that
Leader would choose a date prior to the snapshot
date for which they had been provided the W ki
al ready, as well as a date that postdates the
date that they were given the W Kki.

So that would | eave Leader with
three sets of the Wki for which it could track

a revision history.
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| find that that is a reasonable
offer of technical information to Leader, as has
been noted. Of course, Leader has access to the
source code, which they enphasized fromthe
begi nning was the most crucial evidence that
t hey would need in order to prove infringenment.

They have asked for technical
docunments all along to enable them to understand
and to enable their expert to understand what is
in the source code. And | am persuaded that
such docunments that would enable an expert to
understand its own source code have been
produced.

There are additional docunments
that are | oaded onto the conputer that contains
the source code. And fundanmentally, | just
don't agree with the argument that Leader is
entitled to additional documents now for the
pur pose of translating computer | anguage and
conputer science to the jury.

In my mnd, that's the task of
primarily the expert, but of course, attorneys
as wel | .

And | think that I've given
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everything that Leader's expert will need in
order to undertake that task.

Finally, Facebook noves to conpel
access to Leader's source code. And |I'm going
to grant this request of Facebook's.

| am convinced that Facebook does
need access to Leader's source code in order to
eval uate the prem se that Leader claims and wil
claimin front of the jury that Leader itself
and the Leader-to-Leader product practices the
pat ent .

Facebook is not obligated to rely
on that prem se. It can chall enge that prem se.

And | ' m persuaded that in order to
have fair opportunity to challenge that prem se,
it needs not just technical documents, but it
needs access to the source code for all the same
reasons that | was persuaded earlier in the
case, that Leader needed access to Facebook's
source code.

| understand the concern about
this case in front of the jury not turning into
a product-by-product conparison. There's only

one product in the case. | believe it's only
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one.

There's only Facebook products in
the case that are alleged to have infringed.

And that's what the trial will primarily be
about .

But for purposes of analyzing the
contention of Leader that they are practicing
their own patent, that they're a conpetitor and
per haps for other reasons as well, it's relevant
for Facebook to have a chance to determ ne for
thenmsel ves if Leader does practice the patent.

And | think that any burden on
Leader is fully taken care of the advantage by
the protective order, which of course, remains
in place and will apply to the same, to access
to Leader's source code, that it applies to
access to Facebook's source code.

So that is my ruling on the issues
t hat are before us today. As you heard me say
on the phone, | don't want to have any argunent.
We' ve had plenty of argument.

But | do want to make sure | am
clear in what | have rul ed. M. Andre?

MR. ANDRE: Just the tim ng, Your
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Honor, --

THE COURT: Ri ght .

MR. ANDRE: -- when Facebook shoul d
produce its updated W ki and we should produce
t he source code avail able? Do we have a time
frame for that?

THE COURT: Ri ght . Sur e.

Do you want to -- well, let me see
if Ms. Keefe has any suggestions on those
poi nts.

MS. KEEFE: \What's today?

THE COURT: Today's Friday.

MS. KEEFE: | said what's today's
date? Friday the 11th?

THE COURT: The 12th.

MS. KEEFE: As soon as you give us
t he date. | could assume we could have that
done in about a week's tine.

THE COURT: Okay.

MR. ANDRE: That would be fine.
We'l|l endeavor to get the date to them on Monday
and then the following Monday. And then as far
as the source code, we'll make that avail able

t he same day. It could be the 19th as well
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probably.

MS. KEEFE: Great. My question
has nothing to do with what we just did.

It is actually nore of a
schedul i ng questi on. Facebook has a notion that
it would actually like to bring in front of what
woul d normally be on Judge Farnan's cal ender.
It's a nmotion to | eave to amend our answer to
include sone facts that were included during
di scovery.

And we call ed Judge Farnan's
chanmbers, because there was no hearing date
listed on his web page or his cal ender. And
when we called to ask what hearing date we
should use, they told us to talk to you.

So what does Your Honor suggest we
do in terms of filing motions that would not
normally be in front of Your Honor, but normally
woul d have gone in front of Judge Farnan?

THE COURT: Rem nd me. | think
the case is only referred to me for discovery
pur poses.

MS. KEEFE: That's correct.

THE COURT: This is not a
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di scovery issue.
MS. KEEFE:

THE COURT:

representation as to what

But Judge Farnan's --
| don't chall enge your

you were told by

chambers. What | would say is let nme see if |

can get some further guidance for you --

MS. KEEFE:

appreci ate that.

THE COURT:
you.
MS. KEEFE:
Your Honor.
THE COURT:
MR. ANDRE:
MS. KEEFE:
t hi ng, Your Honor, is just

| would very nmuch

-- and get back to

Thank you very nuch,

Anyt hing el se?

Not hi ng.

And the only other

to make sure that

your ruling today regarding no conmmon i nterest

al so applies to any NDA that was disclosed just

in this last go around,
it extends to that.

THE COURT:

just to make sure that

You know, | can't Dbe

sure, as | sit here, because | don't have those

facts in front of nme.

ruling.

But |'ve given you ny
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You know what | think about the
i ssue. Hopefully that will allow the parties to
figure out the inplications going forward.

MS. KEEFE: Thank you, Your Honor,
very much.

THE COURT: Thank you all very
much.

THE CLERK: Al'l rise.

(Court was recessed at 4:58 p.m)
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State of Del aware )

New Castl e County )

CERTI FI CATE OF REPORTER

|, Heather M. Triozzi, Registered
Prof essi onal Reporter, Certified Shorthand Reporter,
and Notary Public, do hereby certify that the
f oregoing record, Pages 1 to 80 inclusive, is a true
and accurate transcript of my stenographic notes
taken on March 12, 2010, in the above-captioned

matter.

I N W TNESS WHEREOF, | have hereunto set ny
hand and seal this 19th day of March, 2010, at

W | m ngt on.

Heat her M. Triozzi, RPR, CSR
Cert. No. 184-PS
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