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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF DELAWARE

XEROX CORPORATION, )
Plaintiff,

V. C.A. No. 10-136-LPS

~— e — e

GOOGLE INC., YAHOO! INC., RIGHT )
MEDIA INC., RIGHT MEDIA LLC, )
YOUTUBE, INC., and YOUTUBE, LLC, )

)

Defendants. )

AMENDED PROPOSED SCHEDULING ORDER

This day of February201] the Court having conducted an initial Rule 16

scheduling and planning conference purst@ahiocal Rule 16.2(a) on February 3, 20afd the

parties having determined after discussion thaintltter cannot be resolvatlthis juncture by
settlement, voluntary mediati, or binding arbitration;
IT IS ORDERED that:

1. Rule 26(a)(1) Initial Disclosureand E-Discovery Default Standard

a. The parties shall make their initialsdlosures pursuant to Federal Rule of
Civil Procedure 26(a)(1) by May 25, 201G they have not alrely done so, the parties are to
review the Court’s Default Standard for DiscovefjElectronic Documents, which is posted at
http://www.ded.uscourts.gov (see Orders, etc., Policies & Procedures, Ad Hoc Committee for
Electronic Discovery), and is inquorated herein by reference.

b. The parties agree to produce electcafly stored information in a format
to be agreed upon and to share reasonable costs to have the stored information electronically
searchableg.g., costs for optical character recogoiti E-discovery shall be produced by

November 19, 2010Electronically stored informatioghall be produced on suitable electronic
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media and transmitted to counsel with a load file in the format the counsel has requested for its
document management software applicationacicordance with Loc&ules and the Federal

Rules, including Federal Rule of Civil Proced@6, the parties have agreed that no voice mails,
instant messages or cell phone text messages wlldserved, searched for, or produced under
any circumstances.

2. Joinder of Other Parties and Amendment of PleadiAdlsmotions to join other

parties, and to amend or supplement the phegdishall be filed on or before December 17,
2010

3. Discovery Unless otherwise ordered by theutt, the limitations on discovery
set forth in Local Rule 26.4hall be strictly observed.

a. Discovery Cut Off All fact discovery in thigase shall be initiated so that

it will be completed on or before July 1, 205hd all expert discovery ah be initiated so that it

will be completed on or before September 23, 2011

b. Document ProductianDocument production ali be substantially

complete by November 19, 201 addition, the defendants #haake all reasonable efforts to

substantially complete the prodion of relevant source co@mnd design documents for the
accused products by July 30, 2010

C. Requests for AdmissionA maximum of 25equests for admission are

permitted for Xerox Corporation (“Xerox”), a maximum_of tEgjuests for admission are
permitted for Google Inc. (“Google”) and YouTyh& C (successor to YouTube Inc.) (together,
“YouTube”) collectively, and a maximum of ¥Bquests for admission are permitted for Yahoo!
Inc. (*Yahoo”) and Right Media LLC (successorRmht Media Inc.) (togther, “Right Media”)

collectively. There is nbmit on RFAs on authentication.
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d. Interrogatories

I. A maximum of 22interrogatories, including contention
interrogatories, are permittédr Xerox, a maximum of 1terrogatories, including contention
interrogatories, are permittédr Google and YouTube collectively, a maximum of 10
interrogatories, including contention interrogatories, are permitted for Yahoo and Right Media
collectively, and a maximum of 16int interrogatories, including contention interrogatories, are
permitted for all defendants.

il The Court encourages the pastto serve and respond to
contention interrogatories early in the cabethe absence of agreement among the patrties,
contention interrogatories, if filed, shall first beédaessed by the party with the burden of proof.
The adequacy of all interrogatory answersl|di@judged by the level of detail each party
provides; i.e., the more detail a party pa®s, the more detail a party shall receive.

e. Depositions

i. Limitation on Hours for Fact Deposition Discoverkach side is

limited to a total of 14Mours of taking fact depositions, with (a) no more thahal@s of
depositions taken of employees of Google bnd/or YouTube, LLGincluding 30(b)(6)
deposition hours) and (b) no more tharhoirs of depositions taken of employees of Yahoo!
Inc. and/or Right Media LLC ficluding 30(b)(6) deposition hoursThe parties further agree
that expert depositions will not count toward témits. The parties reserve the right to revisit
the issue of the number and length of depositaandiscovery progressel.any party requests
more than 7 hours for any individuwitness or if any side seeknore total deposition time, the

parties agree to meet and confer in good faithtt@mpt to resolve thissue without intervention
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by the Court. If any deposition lasts more than 7 hours, the parties shall meet and confer
regarding whether the deposition shoulddbaded over the course of two days.

il Location of Depositions Any party or representative (officer,

director, or managing agent) of arfydfiling a civil action in this dstrict court must ordinarily be
required, upon request, to submit to a deposdiam place designated within this district.
Exceptions to this general rule may be made bgoof the Court or by agement of the parties
and deponent. A defendant who becomes a eotlatmant, cross-claiant, or third-party
plaintiff shall be considered as having filed an action in@aart for the purpose of this
provision.

f. Disclosure of Expert Testimony

I. Expert Reports For the party who hasehnitial burden of proof

on the subject matter, the initiééderal Rule 26(a)(2) discloswEexpert testimony is due on or
before July 29, 2011The supplemental disclosure to gadict or rebut evidence on the same

matter identified by another party is due on or before August 19, ZRéfly expert reports

from the party with the initial burden of proof are due on or before September 9, 120dther

expert reports will be permitted without either tomsent of all parties or leave of the Court.
Along with the submissions of the expert repdtis, parties shall advisd the dates and times
of their experts’ avéability for deposition.

Depositions of expert withesses shall be linhite 7 hours per withesanless an expert’s
report addresses issues relating to both Defergtanps. If so, such expert’s deposition shall be
limited to 14 hours. Additionally, any expert opining on both validity and infringement may be
deposed for up to an additional 3 hours overath@ve limits. The partsereserve the right to

revisit the issue of the numband length of expert depositi® as discovery progresses.
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Draft expert reports and conumications between expertsdhlitigation counsel are not

discoverable.

il Objections to Expert TestimonyT o the extent any objection to

expert testimony is made pursuémthe principles announced Daubert v. Merrell Dow
Pharm,, Inc., 509 U.S. 579 (1993), as incorporatedrederal Rule of Evidence 702, it shall be
made by motion no later than the deadline for dispositive motions set forth herein, unless
otherwise ordered by the Court.

g. Discovery Matters and Disput&elating to Protective Orders$hould

counsel find they are unableresolve a discovery matter odespute relating to a protective
order, the parties involved in the discovernyti@aor protective order dispute shall contact
chambers at (302) 573-4571 to schedule a teleptmmierence. On a date to be set by separate
order, but not less than fortyggit (48) hours prior to the conéarce, the party seeking relief
shall file with the Court a letter, not to exceerkth(3) pages, outlining the issues in dispute and
its position on those issues. On a date to bbysseparate order, bnbt less than twenty-four
(24) hours prior to the conferen@y party opposing thepplication for relief may file a letter,
not to exceed three (3) pages, outlining theaty’s reasons for its opposition. Should any
document(s) be filed under seal, a courtesy adftlie sealed document(s) must be provided to
the Court within one (1) howf e-filing the document(s).

Should the Court find further briefingeoessary upon conclusion of the telephone
conference, the Court will ordér Alternatively, the Court machoose to resolve the dispute

prior to the telephone conference and viillthat event, cancel the conference.
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If a discovery related motion fded without leave othe Court, it will be denied without
prejudice to the moving party’s right to britige dispute to the Couthrough the discovery
matters procedures set forth in this Order.

4, Papers Filed Under SeaWhen filing papers underae counsel shall deliver to

the Clerk an original and one (1) copy of the papers. In accordance with section G of the
Administrative Proceduresdserning Filing and Service by &dtronic Means, a redacted
version of any sealed document shall be filedtedeacally within seven (ydays of the filing of
the sealed document.

5. Courtesy CopiesThe parties shall provide toetlCourt two (2) courtesy copies

of all briefs and one (1) courtesy copy of anfyestdocument filed in support of any briefs (i.e.,
appendices, exhibits, declaratioaffidavits etc.). This provien also applies to papers filed
under seal.

6. ADR Process This matter is referred tonaagistrate judge to explore the
possibility of alterntive dispute resolution.

7. Interim Status RepartOn June 14, 201tounsel shall submit a joint letter to the

Court with an interim report on the nature of the matters in issue apdotiress of discovery to
date. Thereatfter, if the Court deems it reseey, it will schedule status conference.

8. Tutorial Describing the Témology and Matters in IssuéJnless otherwise

ordered by the Court, the part&sall provide the Cotirno later than the date on which their
opening claim construction briefs are due, a tutanmathe technology at issu In that regard,
the parties may separately or jointly submit a Ddfihot more than 30 minutes. The tutorial
should focus on the technology in issue and ghoat be used to argue claim construction

contentions. The parties may cheds file their tutorl(s) under seal, subject to any protective
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order in effect. Each party may commentwiriting (in no more than 5 pages) on the opposing
party’s tutorial. Any such comment shall bledi no later than the dat& which the answering
claim construction briefs are due. As to thamat selected, the pgés should confirm the
Court’s technical abilitieto access the information contained in the tutorial.

9. Claim Construction Issue Identificationf the Court does not find that a limited

earlier claim construction euld be helpful in resolving the case, on February 7, 20&lparties

shall exchange a list of those claim term(s)4sk(s) that they believeeed construction and
their proposed claim constructiofithose term(s)/phrase(s). i$ldocument will not be filed
with the Court. Subsequent to exchanging that list, the parties will meet and confer to prepare a

Joint Claim Construction Chart to be submitted on February 28, ZDi4 parties’ Joint Claim

Construction Chart should identify for the Cour term(s)/phrase(s) ofalclaim(s) in issue,

and should include each party’s proposed trangon of the disputedlaim language with
citation(s) only to the intrinsic evidence in supgpaf their respective pposed constructions. A
copy of the patent(s) in issue aslives those portions of the imsic record relied upon shall be
submitted with this Joint Claim Construction Chdrt.this joint submission, the parties shall not
provide argument.

10.  Claim Construction Briefing The parties shall contgroraneously submit initial

briefs on claim construain issues on March 25, 2Q1The parties’ answering/responsive briefs

shall be contemporaneously submitted on April 15, 2044a reply briefs or supplemental
papers on claim construction shall be submittétout leave of the Court. Local Rule 7.1.3(4)
shall control the page limiti@n for initial (opening) andesponsive (answering) briefs.

11. Hearing on Claim ConstructiorBeginning at 10 a.non May 19, 2011the

Court will hear argument on claim construction. plaeties shall notify the @urt, by joint letter
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submission, no later than the date on whichrtheswering claim consiction briefs are due:
(i) whether they request leave to present testyrat the hearing; ar(d) the amount of time
they are requesting be alloedtto them for the hearing.

12. Case Dispositive MotionsAll case dispositive mains, an opening brief, and

affidavits, if any, in support of the motion $hae served and filed on or before October 21,
2011 Briefing will be presented pursuant t@tGourt’'s Local Rules. No case dispositive

motion under Rule 56 may be filed more than ) days before the above date without leave

of the Court.

13.  Applications by Motion Except as otherwise specdiberein, any application to
the Court shall be by written motion filedtivthe Clerk. Any non-dispositive motion should
contain the statement required by Local Rule 7.1.1.

14.  Pretrial ConferenceOn_a date to be determinede Court will hold a pretrial

conference in Court with counsel beginning at 9. aUmless otherwise ordered by the Court, the
parties should assume that filitige pretrial order satisfies thegtrial disclosure requirement of
Federal Rule of Civil Procedure 26(a)(3). Thetipa shall file with tle Court the joint proposed
final pretrial order with the information regad by the form of Final Pretrial Order which

accompanies this Scheduling Order on or before a date to be detertdimeds otherwise

ordered by the Court, the pagishall comply with the timeframes set forth in Local Rule
16.3(d)(1)-(3) for the preparation of the joint propddinal pretrial order.The Court will advise
the parties at or before thbave-scheduled pretrial conferengbether an additional pretrial
conference will be necessary.

15. Motionsin Limine. Motionsin limine shall not be separately filed. Al limine

requests and responses thereto sleafiet forth in the proposed piat order. Each party shall
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be limited to three (3N limine requests, unless otherwise permitted by the Court.ifMin@ine

request and any response shall contiaé authorities relied upon; eacHimine request may be
supported by a maximum of three (3) pages of argument and may be opposed by a maximum of
three (3) pages of argumeatd the party making tha limine request may add a maximum of

one (1) additional page in reply support of its request. If motiean one party is supporting or
opposing ann limine request, such support or opposition khalcombined in a single three (3)

page submission (and, if the moving party, a siogle (1) page reply), unless otherwise ordered

by the Court. No separate briefing shall be submitteish imine requests, unless otherwise
permitted by the Court.

16. Jury Instructions, Voir Dire, and Special Verdict Fornv8here a case is to be

tried to a jury, pursuant to Local Rules 47 andtlparties should file (i) proposed voir dire,

(i) preliminary jury instructions, (iii) final jurynstructions, and (iv) special verdict forms three
(3) full business days before the final pretriahfesence. This submission shall be accompanied
by a computer diskette containing each effitregoing four (4) documents in WordPerfect
format.

17.  Trial. This matter is scheduled for a junal of length to be determined

beginning at 9:30 a.m. on a date to be determiwét the subsequent trial days beginning at

9:00 a.m. Until the case is submitted to the jorydeliberations, the jury will be excused each
day at 4:30 p.m. The trial wilie timed, as counsel will bi@ated a total number of hours in

which to present their respective cases.
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18.  Separation of IssuesThe issues of infringement and invalidity will be separated

from the issues of willfulness and damages for purposes of discovery and trial.

Hon. Leonard P. Stark
UNITED STATES DISTRICT JUDGE
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