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KUGLER, United States District Judge:
This matter comes before the Court on appgan ad hoc group of certain holders of
subordinated debentures issued by Spansion(th&“Convert Committee”) from a decision by

the United States Bankruptcy Court for the DistocDelaware. Presently before the Court is
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the motion to dismiss the appeal filed by Appefteesthe grounds of equitable mootness. For
the reasons set forth below, the Court GRANT Appellees’ motion to dismiss.
l. BACKGROUND
A. TheParties
Appellees design, develop, maacture, license, and selah memory solutions. On
March 1, 2009, Appellees filed atgmn for relief under Title 11 ofthe United States Code (the
“Bankruptcy Code”), 11 U.S.C. 8§ 101 et seg.the United States Bankruptcy Court for the
District of Delaware (the “Pdton Date”). The Convert Committee is an ad hoc group of certain
holders of subordinated debemsiissued by Spansion LLC prior to the Petition Date (the
“Subordinated Notes™.
B. The Proposed Plan
Between March 1, 2009 and December 17, 20@p@eBlees negotiated extensively with
their creditors. As a result of those effods,December 17, 2009, Appellees filed the Debtors’
Second Amended Joint Plan ofdRganization (Doc. No. 2032)hg “Proposed Plan”) and an
accompanying disclosure statement (Doo. RD34) (the “Disclosure Statement”Appellees’
Br. App. Ex. 1). Thereafter, on December 2809, the Bankruptcy Court entered an order

approving the Disclosure &ement (Doc. No. 2042).

! The reorganized debtors in this case are: (1) Spahsigra Delaware corporation; (2) Spansion Technonogy
LLC, a Delaware limited liability company; (3) Spansiond,la Delaware limited liability company; (4) Cerium
Laboratories LLC, a Delaware limited liability compgamand (5) Spansion Inteational, Inc., a Delaware
corporation.

2 The original appellants in this matter were: (1) thev@ot Committee; (2) Tejas Securities Group Inc. (“Tejas”);
and (3) the John Gorman 401(k) (the “Gorman 401(k)"). However, on April 27, 2011, Tejas and tlae G01r(k)
voluntarily withdrew their appeal. (Doc. No. 66).

3 This Opinion frequently refers to the district courtkiet and the bankruptcy coutvcket. The district court
docket contains documents filed in the appeal before this Court, In re Spansi@b dinNo. 10-369. The Opinion
cites all references to the districtutbdocket as “(District Court Doc. No. _ ).” The bankruptcy court docket
contains all documents filed in the proceedings befordankruptcy judge, Ire Spansion, Inc. et aNo. 10-
10690. The Opinion cites all referenceshte bankruptcy docket as “(Doc. No. _ ).”




The Proposed Plan recommended a completenaul of Appelleedinancial structure
and corporate governance. In particular, it progdaeeamong other things: (1) repay more than
$630 million in secured claims; (2) cancel Appellees’ pre-bankruptcy common stock; (3) issue
new common stock (the “Ne@ommon Stock”) to holders gieneral unsecured claims; (4)
cancel significant intercompany indebtedneskréplace Appellees’ board of directors; (6)
amend Appellees’ governing documents; (7) assoimmeject hundreds obatracts; and (8) pay
priority and administrative claims in casfAppellees’ Br. App. Ex. 1 at 39, 46, 50-51, 62-64;
Appellees’ Br. App. Ex. 8 888, 998-99, 1003-1004, 1015-17). To provide financing for those
transactions, the plan proposed to cread450 million secured credit facility (the “Credit
Facility”) and offer $109 million worth of Ne®&@ommon Stock (the “Rights Offering”). The
Rights Offering was open to unsecured crediémd supported by Silver Lake Sumeru, L.P.
(“Silver Lake”).

The Proposed Plan also created the ¥ahg four classes ajeneral nonpriority
unsecured claims: (1) Class 6 claims, which sded of unsecured claims in an amount less
than, or reduced to, $2,000.00; (2) Class 5A claimisch consisted of claims arising from the
11.25% senior notes of Spansion LLC (the “Sehlotes”); (3) Class 5C claims, which arose
from the Subordinated Notes; and (4) ClasskBns, which consisted of all other allowed
general non-priority unsecured claims. (AppedleBr. App. Ex. 1 at 53; Appellees’ Br. App.
Ex. 8 at 994-95). All voting aekses, except Class 5C, voted in favor of implementing the
Proposed Plan. (Appellees’ Br. App. Ex. 5).

On January 22, 2010, the Convert Committee filed a motion to vacate the Disclosure
Statement Order and appoint a trustee or exanfthe “Motion to Vacate”). The Convert

Committee also filed two objectionstitze Proposed Plan. (Doc. Nos. 2479, 2715).



The Bankruptcy Court conducted a five-daating from February 25, 2010 to February
29, 2010 to consider whether to confirm the Predd3lan and how to decide the Motion to
Vacate. During the proceedings, the Bankrugourt heard testimony from eight witnesses,
including Mr. Morgner, the Convert Committee/aluation expert, and two other valuation
experts, and considered thousands of pagde@aimentary evidence. On April 1, 2010, the
Bankruptcy Court issued its @pon on Confirmation (Doc. NB224) (the “April 1 Opinion”),
(Appellees’ Br. App. Ex. 6), and an accompanying Order (the “April 1 Order”), (Appellees’ Br.
App. Ex. 7). In the April 1 Opinion, the Courtrded the Motion to Vacate, and determined that
Appellees’ enterprise value was betw&872 million and $944 million. However, the
Bankruptcy Court ruled that d@ould not confirm the Proposed Plan unless Appellees: (1)
revised the Proposed Plan’s thiparty release; (2) estaliisd a reserve for a disputed
administrative claim, and (3) revised tAeposed Plan’s employee equity program.

C. The Confirmed Plan

On April 1, 2010, the Debtors filed a plaich included the modifications required by
the Bankruptcy Court (the “Confirmed Plan”).

On April 13, 2010, the Convert Committee dilan objection to the Confirmed Plan
along with a motion to terminate Appelleesthkisivity under § 1121 of the Bankruptcy Code
(Doc. No. 3279). (Appellees’ Br. App. Ex. 9Yhe Convert Committee also proposed an
alternative plan (the “Alternative Plan”). ppellees’ Br. App. Ex. 9 at Exs. A (1102-1190) and
B (1191-1281)). Under the Alternative Plan, certain members of the Convert Committee would
fund the payment of certain holders of senioesdtSenior Noteholders”), and then “step into
the shoes” of the Senior Noteholders inttherganization. (AppelleeBr. App. Ex. 9 at 1091).

On April 15, 2010, the Convert Committee and the Gorman 401(k) appealed the April 1



Order, (Doc. Nos. 3312, 3320), and submitted a declaration claiming to offer new evidence
regarding the Debtors’ valuation (the “Whitedlaation”). (Appelle€sBr. App. Ex. 12). The
Bankruptcy Court conducted adreng on April 16, 2010 to congdthe Confirmed Plan (the
“Confirmation Hearing”). Dumg the Confirmation Hearing,ppellant did not dispute the
substantive modifications to the Confirmed Plaut, requested a continuance in order to petition
the Bankruptcy Court to revieweahAlternative Plan. The Bankrugyt Court declined to revisit

the valuation determination, and the Con&rtmittee withdrew the White Declaration.

After hearing the parties’ arguments, thenBaiptcy Court entered its Findings of Facts,

Conclusions of Law, and Order Confirmibgbtors’ Second Amended Joint Plan of

Reorganization Dated April 7, 2010 (As Amend&ahder Chapter 11 of the Bankruptcy Code

(Doc. No. 3334) (the “Confirmation Order”). Agant did not move for reconsideration of the
April 1 Order, or move to reopen the evitlary record from the Confirmation Hearing.
D. The Emergency Stay
On April 27, 2010, Appellant appealed the Confirmation Order, (Doc. No. 3442), and
filed an emergency motion for a limited stayngg appeal of the Confirmation Order (Doc.
No. 3444) (the “Initial Stay Motion”). OApril 30, 2010, the Bankruptcy Court denied the
Initial Stay Motion, but granted temporary limited stay of cenmtaactions under the Confirmed

Plan “in order solely to allow the [DistrictdDrt] an opportunity to consider the [requested

stay}” (Doc. No. 3514). (Appellees’ Br.pgp. Ex. 19 at 1815) (emphasis added).

On May 3, 2010, Appellant filed an emergencytiomoin this Court seeking a stay of the
Confirmation Order (District Court Doc. N8). The Court held a hearing on May 18, 2010
(“the May 18 Hearing”). During that hearintpe Court denied Appellant’'s emergency motion

because Appellant failed to satisfy the requiretador a stay. (Appellees’ Br. App. Ex. 19) (‘I



don’t think that the appellants are likelygeevail on appeal.”)On May 19, 2010, the Court
issued an order denying the motidqiistrict Court Doc. No. 46) Appellant did not pursue its
emergency motion before the Third Circuit, aodk no other action to prosecute or expedite
their appeal. The Court referrecttmatter to mediation on June 2, 2010.
E. The Order of Dismissal

On January 11, 2011, the Court entered anrosgpiiring the partie® report the status
of mediation. On January 18, 2011, Appelfdetd a status report and proposed briefing
schedule. (District Court Doc. Nos. 53, 54n January 24, 2011, the Court entered an order
dismissing Appellant’s appeal thout prejudice for failure tprosecute under Federal Rule of
Civil Procedure 41(a). In the disssal order, the Court noted tl#te Mediation Satus Report .
.. fail[ed] to articulate a safectory reason why the parties didt submit briefing in support of
their respective positionsr take any action to support theppeal for the six-month period
between June 1, 2010 and January 18, 2011.” (@istourt Doc. No. 55 at 2). The Order
nevertheless permitted Appellant to revive itsesdoy filing a brief in support of their appeal
by February 18, 2011. Appellant filed its openbreef for the appeal on February 18, 2011.

F. Implementation of the Confirmed Plan

Because the Court denied Appellant’s egeeicy motion, and because Appellant’s failed
to appeal that decision, the ConfirmatioarPbecame effective on May 10, 2010. During the
nine months that elapsed between May 10, 20ftDFebruary 18, 2011, a significant number of
transactions occurred betwegppellees, creditors, and othéird parties pursuant to the
Confirmed Plan. Those transactions include:,dra not limited to: (1) closure of the Credit
Facility, resulting in more than $425 million @ash proceeds; (2) payment of more than $633

million to holders of Appellees’ pre-petition senior secured floating rate notes on account of their



claims; (3) cancellation of Appellees’ pre-petiticommon stock and pre-petition debt securities;
(4) issuance of $200 million in unsecured notes;(@hdepayment of $200 million to the Credit
Facility. Appellees also aked a public offering of 6,750,080ares of New Common Stock.
Furthermore, numerous vendors, custoneand, other persons and entities commenced,
modified, or expanded their busss relationships with Appellegsreliance on the Confirmed
Plan. (Decl. of Randy Furr in Supp. of Apeels’ Mot. to Dismiss App. Ex. 22 at 11 6-19).

On February 22, 2011, Appellees filed a motismiss the appeal. (District Court
Doc. No. 57). In the brief, Appellees’ argubat the Court should diges the appeal under the
doctrine of equitable mootness because thegsastibstantially comsnmated the Confirmed
Plan. (Appellees’ Br. in Supp. of Mot. to Dismis$,1). In response, Appellant argued that
equitable mootness is inappropriate becausappeal does not ask tl®urt to overturn the
Confirmed Plan. Instead, Appellacintends that the appealtiiens the Court to “overturn
certain legal errors made by the Bankruptou@ that would not imgct or disrupt [the
Confirmed Plan] . ...” (Appellant’s Br. ingp’n to Mot. to Dismissat 1). Specifically,
Appellant contends that thepeal affects the Bankruptcy Céiarvaluation determination and
does not require the Court to unratred entire reorganation plan.
1.  DISCUSSION

A. Equitable M ootness

Under the doctrine of equitable mootnesa,inkruptcy] appeal should . . . be dismissed

as moot when, even though effective relief datdnceivably be fashioned, implementation of

that relief would be inequitable.” In re Continental Airlin8% F.3d 553, 559 (3d Cir. 1996)

(quoting_In re Chateaugay Corp88 F.2d 322, 325 (2d Cir. 199®)ternal quotation marks

omitted)). The doctrine “prevents a court from unscrambling complex bankruptcy



reorganizations when the appealing party shbakk acted before the plan became extremely

difficult to retract.” Nordhoff hvs., Inc. v. Zenith Elecs. Cor®58 F.3d 180, 185 (3d Cir.

2001).

In order to determine whether to dismaskankruptcy appeal as equitably moot, the
district court must consider’(1) whether the reorganizat plan has been substantially
consummated, (2) whether a stay has been obtdB)edhether the relief requested would affect
the rights of parties not beforeetlsourt, (4) whether the relisfquested would affect the success
of the plan, and (5) the public policy of affard finality to bankruptcy judgments.” In re
Continental 91 F.3d at 560. Although “[tlhese fact@re given varying weight, depending on
the particular circumstances, . . . the forencosisideration is whethéne reorganization plan

has been substantially consummated.” In re PWS Holding Q#.F.3d 224, 236 (3d Cir.

2000). Moreover, the district cdwshould approach the Continenfiattors in light of the public
policy favoring the finality of bankruptcy judgments. Id.

Appellees argue that the Court shoulsihdiss the appeal because the Contindatabrs
heavily favor dismissal of the Confirmed Ordésppellees point to: (1) the lengthy bankruptcy
court proceedings; (2) éfact that numerous parties contdactransactions in reliance on the
finality of the Confirmed Plan; and (3) the facatlsubstantial alterations to the Confirmed Plan
may significantly damage the rights of numerthied parties and jeopardize the success of the
Confirmed Plan. Appellargrgues that the Continenfalkctors do not support dismissal of the
Confirmation Order. Specifically, Appellants arghat because the appeal is limited to specific
valuation issues, reversal of the Bankruptcy Ceuwttder will not require the parties to unravel

the Confirmed Plan. For the followingasons, the Court willismiss the appeal.



1. Substantial Consummation
Whether a reorganization plan has badrstantially consummated is “the foremost

consideration” under theoctrine of equitable potness._Continenta®1 F.3d at 560. The
Bankruptcy Code defines “sulsitial consummation” as:

(A) transfer of all orsubstantially all of the property proposed by

the plan to be transferred; (B¥sumption by the debtor or by the

successor to the debtor under piten of the business or of the

management of all or substantially all of the property dealt with by

the plan; and (C) commencemedistribution under the plan.
11 U.S.C. 8 1101(2). If a court determines thatplan has beemlsstantially consummated
under 11 U.S.C. § 1101(2), the court must discide whether “a reversal of the order
confirming the Plan would put [the debtback into bankruptcy.” Continent&1 F.3d at 561.
In other words, the Court must examine whethlee ‘dppeal, if successfubould unravel a fairly
complicated reorganizatigelan.” In re Zenith329 F.3d 338, 345 (3d Cir. 2003) (citing
Nordhoff, 258 F.3d at 186).

Appellees argue that the first Continerftadtor favors dismissal because “[t]he assets

and business of Appellees re-vested in Appelkeasorganized debtoon [May 10, 2010].”
(Appellees’ Br. 10). Appelles also assert that since thatdjrthey managed their business and
assets as reorganized debtors, and distributedréds of millions of dollars in cash and millions
of shares of New Common Stock pursuant e@onfirmed Plan. Appellant asserts that
substantial consummation is a “red herringgtause even if thearties substantially
consummated the Confirmed RJahe Court will not unravehe Confirmed Plan by granting
Appellant the relief it seeks appeal. (Appellant’s Br. 6)Critically, Appellant acknowledges

that the Confirmed Plan has been substantmhsummated, but arguesthhe relief it seeks

on appeal “will have no bearing on confirmation of the [Confirmed Planl.). (Id.



The Court finds that the first Continentattor favors equitable mootness because the
Confirmed Plan has been substantiabpsummated. Since May 10, 2010, Appellees took
substantial actions to reviize their business. For example, between May 10, 2010 and
February 2011, Appellees: (1) granted ops to purchase 3,033,931asbs of New Common
Stock; (2) closed a new $65 million revolving dtdécility; (3) paid more than $633 million to
holders of their pre-peton senior secured floating ratetes; (4) cancelled all of their pre-
petition common stock and debt securitie$;qbsed a public offering of 6,750,000 shares of
New Common Stock; (6) issued $200 millionuinsecured notes; (7) repaid $200 million of the
Credit Facility; and (8) completed the Rigt®dffering, resulting in $109 million in cash
proceeds. (Appellees’ Br. 8). Moreover, Ajipes amended all of their governing documents,
replaced their board of direxs, and began managing the camy as reorganized debtors.
Thus, debtors substantially camsmated the reorganization plan.

Additionally, the plan is not so “simple”dhit can be “easilyeversed.”_Nordhoff258
F.3d at 186. In Nordhofthe appellants, a creditor aadommittee of equity holders,
challenged a reorganization plarguing that the bankruptcpurt relied on an incorrect
valuation of the debtor’s assetsapproving the reorganization plan. &.184. The debtor
moved to dismiss the appeal e basis of equitable mootnesEhe major features of the
reorganization plan included: “1) excefrang approximately $103 million in bonds bearing
interest at 6.25 percent for $50 million inanbonds bearing interest at 8.19 percent; 2)
canceling [the debtor’s] stock fao consideration; 3) issuing new [] stock . . . in exchange for
$200 million of debt relief forgiving debt owed [the creditor]; 4) extending a new $60 million
credit facility to [the debtor]5) canceling approximately $175lhon in additional debt owed to

[the creditor] in exchange for $135 million wéw debt and ownerghof [the debtor’s]

10



television plant in Reynosa, Mexic6) refinancing of debt owetd a consortium of banks . . . ;

7) no alteration of debt owed to trade creditarg] 8) releasing [the creditor], [the debtor’s]
directors and officers, and [a] Bondholder's Comestirom potential liability to [the debtor] or
certain creditors.”_ldat 182. During the reorganization, thenkruptcy court valued the debtor
at $300 million, over the appellants’ objection ttie appropriate value of the debtor was $1.05
billion. Id. at 183.

During the appeal of the bankruptcy court’demn; the district court determined that the
first Continentafactor favored equitable mootness. eTdstrict court determined that although
feasible, unraveling the reomgaation plan would be difficult and inequitable. &1.186. After
examining the complexity of the reorgartina plan, the district court concluded:

Although some of the [reorganiaat] Plan transactions could
conceivably be “reversed,” this would not be easy to accomplish,
and other transactions may not beemsible at all. This factor,
therefore weighs heavily in favor dismissal, at least to the extent
that the court could not fashiorie$ that wouldnot result in the

dismantling of the plan.

In re Zenith Elecs. Corp250 B.R. 207, 214 (D. Del. 2000), aff258 F.3d 180 (3d Cir. 2001).

The Court also noted that although many offéagures of the reorganization plan were
reversible, “the exchange of [the] bonds present[ed] a more difficult problem.”_ldt 214.
The Court further noted that deuse “[tlhe bonds [were] publyctraded,” reversing the bond
exchange “would almost certainly impact the righftenvestors that were not involved in the
bankruptcy proceedings.” Id.

The Third Circuit affirmed. Regarding tissue of substanti@bnsummation, the Third
Circuit stated:

Although the plan here is not as complex as the plan in Continental

Airlines, it is hardly simple. The plan required eighteen months of
negotiation between several pastregarding hundreds of millions

11



of dollars, restructured the debisets, and management of a
major corporation, and successfulgjuvenated [the debtor].
Appellants have not offered anyiggnce that the plan could be
reversed without great difficulignd inequity, and we have reason
to believe that the bond retliibution is unretractable.

Nordhoff, 258 F.3d at 186.

Similar to the reorganation plan in Nordhoffwhich involved etensive negotiations
between several parties regarding millions of dslt# restructured debt and the management of
a major corporation, here, t@®nfirmed Plan is the produet over fourteen months of
negotiation and complex financial transactioAs. Appellees note in their brief, the following
transactions occurred pursuamthe Confirmed Plan after Md0, 2010: (1) Appellees’ old
stock, notes and other debt instruments wareelled, (2) Appelleegpaid more than $630
million to holders of secured claims, (3) Afipes distributed over 31 million shares of New
Common Stock and distributed millions of do#ian cash; (4) Appellees consummated a $109.4
million Rights Offering; (5) Appellees replaced their board of directors; and (6) numerous parties
began trading Appellees’ New Common Stock anXYSE. Thus, the Confirmed Plan is at
least as complex as the rganization plan in NordhaffMoreover, just as the Third Circuit
acknowledged in Nordhothat unraveling a debt exchangelifficult when bonds are publicly
traded, here, unraveling the Confirmed Plan is extremely difficult because the New Common
Stock is actively traded on the NYSE. Theref because the Bankruptcy Court cannot unravel
the Confirmed Plan without substantial difficulipd prejudice to numeus investors and other
third parties, the first Continentidctor favors equitable mootness.

Appellant’'s argument that the appealiltwave no bearing on confirmation of the

[Confirmed Plan]” is unavailingAs a threshold matter, theoQrt notes that Appellant argues

that it “merely seeks remand by [sic] to thenBauptcy Court for recomderation of certain

12



valuation conclusions, thatV®no bearing on confirmatiaf Appellees’ plan, based on
evidence not previously considered by the Bankwyftourt.” (Appellant'sBr. at 6). However,
that is an incorrect desctipn of the issues on appedln April 29, 2010 and May 11, 2010,
Appellant submitted a list of twenty-five issues &ppeal. Many of those issues relate to the
Bankruptcy Court’s valuation. keever, Appellant challengeshar issues, such as whether

Appellees satisfied the good faith requiemnts of § 1129(a) of the Bankruptcy Cdd&hus, the

* In particular, the Statement of IssuesAppeal that Appellant submitted on April 29, 2010 raises the following
issues:
Did the Court err as a matter of fact and law in finding in the April 16, 2010

Order that the Debtors satisfied the good faith requirements of Section
1129(a)(3) of the Bankruptcy Cedn connection with the April 7, 2010 Plan?

Did the Court err as a matter of fact and law in confirming a plan of
reorganization for the Debtors that wouésult in the holders of Class 5A
Claims receiving more than the full amowftheir allowed @ims,_in violation
of Section 1129(b) of the Bankruptcy C@de

Did the Court err as a matter of fact and law when it concluded in the April 1,
2010 Opinion, the April 1, 2010 Order and the April 16, 2010 Order that the
Debtor’s Plan treated the holders of€4 5C Claims fairly and equitably as
required under Section 1129(b) of the Bankruptcy Code

(Appellees’ Br. App. Ex. 18, at 7-9) (emphasis added). The Statement of Issues on Appeal Appellant submitted on
May 11, 2010 identifies the following issues:

Whether the Bankruptcy Court erred as atemaof fact and/or law in entering its
April 16, 2010 Findings of Fact, Conclusions of Law, and Order Confirming
Debtors’ Second Amended Joint Plan of Reorganization Dated April 7, 2010 (as
Amended) Under Chapter 11 of the Bankruptcy Cidke “April 16

Confirmation Order”).

Whether the Bankruptcy Court erred as atenaof fact and/or law in finding the
April 16 Confirmation Order that the Debtors satisfied the good faith
requirement of Section 1129(a)(3) oétBankruptcy Code in connection with
the April 7 Plan.

Whether the Court erred as a matter of fact and/or law when it concluded in the
April 16 Confirmation Order that the April 7 Plan complies with the
requirements of Section 1129(b) of Bankruptcy Code, does not violate the
absolute priority rule and is fair and equitable with respect to Class 5C.

(Appellees’ Br. App. Ex. 20, at 8-10) (emphasis added).
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Court notes that the appeal does simply address the BankruptCpurt’s valuation but instead
challenges a variety of issues trahto the Confirmation Planh.

Moreover, the Court notes that even if Agpellant argues, thepaeal challenges only
the Bankruptcy Court’s valuan, the first Continentdiactor favors equitable mootness. “If the
relief an appellant requests has an ‘integral nexiik the reorganization ph such that it would
cause the ‘reversal or unraveling’ of the pldr@n dismissal of the appellant’s appeal on the
grounds of equitable mootnesdasored.” In re Genesi280 B.R. 339, 346 (D. Del. 2002)

(citing In re Trans World Airlines, IncNo. 01-56, 2002 WL 500569, at *2 (D. Del. Mar. 26,

2002)). A challenge to a bankruptcy court’s véiluais a challenge to éh‘very centerpiece of
the plan.” _Seé&lordhoff, 258 F.3d at 189 (noting that vation of debtor was the “very
centerpiece of the pha’); In re Genesis?280 B.R. at 346 (noting appellant’s argument “rests on
the premise that the valuation that the Banlay@ourt based confirmation on is too low such
that the Plan is not fair and equitable,” antingpthat granting debtorsroposed relief would
“likely topple the delicate balancasid compromises struck by thaRrl'). The appeal raises the
issue of whether the Bankruptcy Court’s valuatias fair to Appellant.f the Court determines
that the Bankruptcy Court’s valuation was untaiinequitable with respect to Appellant, the
Confirmed Plan is not fair and equbta to other unsecured creditors. $eee Genesis280

B.R. at 346 (“Appellant’s substtime argument rests on the premise that the valuation . . . is too
low such that the Plan is not fair and equitabifeAppellant’s argument is accepted as true, the
Plan would not be fair and equitable foralthe Debtors’ unsecad creditors, not just

Appellant. Such a finding would dotldss result in theeed to negotiate a new plan.”). Thus, a

® The Court notes that a challenge to the good faith requirement under § 1129(a)(3) significantly impacts the
Confirmation Plan because the gdaih requirement is “a conditioof plan confirmation.”_Se& re Combustion
Engineering, In¢.391 F.3d 190, 246 (3d Cir. 2004) (“As a conditaff plan confirmation, a debtor must propose a
plan of reorganization ‘in good faith and not by any nsefanbidden by law.™) (citing 11 U.S.C. § 1129(a)(3)).

14



determination that the valuati was unfair, “would doubtless resintthe need to negotiate a
new plan.” Id.

Moreover, granting Appellant the relief itedes on appeal would require the Court to
alter its general distribution scheme. SinaeHffective Date, millions of shares of New
Common Stock have been distribdite holders of Senior Notes@ other creditors. In addition,
the New Common Stock has been traded by numerous parties over the NYSE. In order to grant
Appellant the relief it seeks, the Court masder Appellees to collect the New Common Stock
and redistribute distributions to the holdersSehior Notes and Convertible Notes. However,
the Court cannot recover those distributiond allocate them to Senior and Convertible
noteholders without imposing aweeorganization plan on Appedls. As Appellees correctly
note in their Reply Brief, “requiring holders 8enior Notes to disgorge proceeds and any
recovered New Common Stock to the hold#r€onvertible Note would create an
unmanageable situation.” ppellees’ Reply Br., at 6).

Therefore, because the Confirmed Plan has been substantially consummated, and
granting Appellant the relief geeks would be difficult and inequitable, the first Continental
factor favors equitable dismissal.

2. Whether a Stay has been Obtained
“The existence or absence of a stay is ticatifactor in determining whether to dismiss

an appeal under the doctrinembotness.”_In re Grand Union C@00 B.R. 101, 105 (D. Del.

1996). Thus, in the Third Circuit it “is dbatory upon [the] appelld [in a bankruptcy
proceeding] . . . to pursue with diligence all avalgaremedies to obtain a stay of execution of
the objectionable order . . ., if the failure to do so creates a situation rendering it inequitable to

reverse the orders appealed from.” Nordh?$8 F.3d at 186-87 (citath and internal quotation
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mark omitted). Moreover, the absence of a stapisritical to the analysis that even the
unsuccessful pursuit of a stay may fasdmding of equitable mootness. Seentinental 91
F.3d at 562 (*‘[A] stay not sought, and a staught and denied,dd equally to the

implementation of the plan of reorganipat’™) (quoting Inre UNR Indus., In¢.20 F.3d 766,

770 (7th Cir. 1994)).

Appelleesarguethatthe second Continenttdctor favors equitable mootness because
Appellant failed to obtain a stay in both the Baugtcy Court and this Court. Appellees also
highlight the fact that Appellant failed teek a stay from the Third Circuit or otherwise
prosecute its appeal for a period of nine momptier to filing its opening brief on February 18,
2011. Appellant asserts that dught a stay, but that this Cowalenied the stay because it
determined that “failure to grant a stagpwld not render the Appelifis appeals equitably
moot.” (Appellant’s Br. at 7)In support of that assertionppellant points to the following
statement made by the Court regarding Appellantsion to stay: “Ithe Court agrees you're
correct [on appeal], it has the ahyilas a court of equity toge the money back from the 5A
class.” (Tr. May 18 ldaring, at 20:15-17).

ThesecondContinentalfactor favors equitable mootnessirst, Appellant failed to
obtain a stay from both the Banitcy Court and this Courtnd decided not to pursue a stay
from the Third Circuit. After the Court rafed the case to mediation in May 2010, Appellant
failed to report the status ofediation or otherwise prosecut® case. The case effectively
remained dormant for seven months before therGreached out to the parties to determine the
status of mediation. Thus, Appellant failedparsue with diligence all available remedies to

obtain a stay of exetion of the objectionable order.” Nordhp#58 F.3d at 186-87.
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Second, Appellant’s argument that the Caleniied the stay because it determined that
“failure to grant a stay would not rendeetAppellant’s appeals agably moot” does not
compel a different result. Appellant’s underlyiagsumption — that the “Court determined not to
grant the stay . . . in largemaprecisely because failure goant a stay would not render
Appellant’s appeals equitably moot” — is unpesua. In denying the stay, the Court did not
grant Appellant an unfettered rigiat appeal the Bankruptcy Caigrorder in perpetuity. The
equitable mootness doctrine acknowledges thsb@e unspecified point in time it becomes
difficult, time-consuming, and inequitable to unebda plan of reorganization and impose a hew
reorganization plan on the parties. S&®dhoff, 258 F.3d at 185 (noting that equitable
mootness doctrine “prevents a court from uasdsling complex bankruptcy reorganizations
when the appealing party should have acted before the plan became extremely difficult to
retract.”). Notwithstanding the Court’s stamh nine months ago, that time has arrived.

Moreover, Appellant conveniently ignores fhesture of the proceedings when the Court
stated that it could “give the money back frora 8A class.” (Tr. Mayl8 Hearing, at 20:15-17).
The Court made that statement on May 18, 201fiproximately nine months before Appellees’
filed the present motion. There is no indica that the Court iended to preclude the
possibility that subsequent events and tratisas could render Appelht’'s appeal equitably
moot. The Court simply acknowledged that it cordquire some of thereditors who received
cash or stock to return those funds. Howetresre is no evidence thtite Court intended to
preclude dismissal of the appeal on the basigjoit&ble mootness. Thus, Plaintiff's reliance on
a single statement by the Court in the May Eafkhg suggesting thatatCourt could simply

give money back to the 5A class is misplaced.
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3. Whether the Relief Requested would Substantially Affect the Rights of
Parties Not Beforethe Court

Third-party reliance on the finality of agn confirmed by a bankrupt court is “[h]igh
on the list of prudential considerations taketo iaccount by courts congidng whether to allow
an appeal following a consummated bankrupéxyrganization ....” Continental91 F.3d at
562. In considering this factahe Third Circuit has stated:

Our inquiry should not be abotite “reasonableness” of the

Investors’ reliance on the probability of either party succeeding on

appeal. Rather, we should asketlrer we want to encourage or

discourage reliance by investorsgdaothers on the finality of

bankruptcy confirmation orderd.he strong publipolicy in favor

of maximizing debtors’ estageand facilitating successful

reorganization, reflected in thedBkruptcy] Code itself, clearly

weighs in favor of encouraging such reliance.
Id. at 565. Thus, investor reliance on confirmatorders “may be the central animating force
behind the equitable mootness doctrine.” Id.

Appellant argues that the third Continerftadtor favors mootness because the only party
who acted in reliance of the Comfied Plan are “the holders of SenNotes that received shares
of new Spansion Common Stock that, in the absef the Bankruptcy Court’s legal error,
would otherwise have been distributed to holdéiSonvertible Notes.”Appellant is incorrect.

There are numerous third parties whoa@lon the Confirmed Bh, and a substantial
alteration to the Confirmed Plan would undoubteaffect their rights. First, Appellees
distributed 14,354,148 shares ofN€ommon Stock to holders tife Senior Notes, and over
31.5 million shares of New Common Stock to hoddefr Class 5A and Class 5B claims. Every

creditor and investor that receiy a distribution relied upon the fiitg of the Confirmed Order.

Seeln re Dura Auto Sys403 B.R. 300, 307 (D. Del. 2009)igthissing bankruptcy appeal as

equitably moot based, in part, finding that requested reliefomld “adversely affect . . . third
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parties that have acted in reliance on the’plaanfirmation, including . . stockholders that
received (and possibly traded) new common stock or preferred stock expecting that stock to be
marketable . .. .”). A determination that thenfirmed Plan is void, or substantial alteration to

the Confirmed Plan undoubtedly affects thghts of all holder®f New Common Stock.

Second, a significant changetbe Confirmed Plan implicas the rights of numerous
third parties other than the original recipieotshe New Common Stock. For example, millions
of shares of New Common Stocknge- and presumably continteebe — traded on the NYSE.
Numerous “vendors, customers and other persmal entities have commenced, modified or
expanded their business relatiomshwith Appellees in relianaan the Confirmed Plan and the
successful conclusion of Chapfer.” (Appellees’ Br. 8). The changes to the Confirmed Plan
Appellant proposes implicates the rightsall those third parties. Sérdhoff, 258 F.3d 188-

89 (bond-holders or stockbrokersavacquired Appelleesecurities after theffective date of

confirmed plan); Continenta®1 F.3d at 562-63 (thirgdarty investors); Durad03 B.R. at 307

(customers, suppliers, and other vendors who committed resources to the reorganized debtor);

and_In re Box Bros. Holding Col94 B.R. 32, 42 (D. Del. 1996) (creditors who relied on the

confirmed plan);_In re Genesi®80 B.R. at 345 (noting that meothan 1,800,000 shares of the

reorganized debtor were tradedrsuant to the reorganizatiorapl and finding that “[t]he rights
of these third party investors waldbe directly affected by the refiAppellant seeks, because the
distribution of additional sharee Appellant would result in thdilution of the shares these
investors currently hold.”).

Finally, as Appellant notes in its brig¢fie appeal affects the rights of all Senior
Noteholders in this bankruptcy. (Appellant’s. By (“Such stock instead was issued to holders

of Senior Notes, in accordance with the subottibngprovisions of the indenture relating to the
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convertible notes, because of the Bankruptcy Cslgtal errors with reggt to valuation.”).
However, it is unclear whether the Convert Cattee represents all of the individual Senior
Noteholders that have claims to Appellees’ assétais, to the extent that there are individual
Senior Noteholders who are not part of @@nvertible Committee, #ir interests are not
represented in this appeal. Moreover, iinglear whether the Convertible Committee has the
authority to bind albf the individual Senior Noteholdengho are not before the Court. Seae
Genesis280 B.R. at 345 (“Althougthe agents of the Exit Lendeand the Senior Secured
Lenders are before the Courtethctual lenders are not and therstg may not be able to bind
the lenders they represent in all respect i&sult of the terms afieir respective credit
agreements.”).

Therefore, because the relief Appellant seak appeal will undoubtedly affect the rights
of numerous parties who are not brefthe Court, the third Continenfalctor favors equitable
mootness.

4. Whether the Relief Requested by Appellant Would Affect the Success of the
Confirmed Plan

Under the fourth Continentédctor, a court should diges a bankruptcy appeal as
equitably moot “if the relief requested . . omwd jeopardize the success of the reorganization

plan by causing its ‘reversal or unraveling’.” In re Genesis Health Ventures, 204 F.

App’x 144, 146 (3d Cir. 2006). A bankruptcypegal will jeopardize the success of a
reorganization plan if granting tlequested relief: (1) “effectivelympos|es] a different plan of
reorganization on the parties,” Du®03 B.R. at 307; or (2) €reate[s] an unmanageable,

uncontrollable situation for éhBankruptcy Court,” id(quoting_In re Quality Spice Cordl07

B.R. 843, 855 (D.N.J. 1989)). In effect, theud should consider “witleer [the appellant]

seek]s] to knock the props out from under thdamzation for every trasaction that has taken
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place” pursuant to the reorganization plan. NordiHB F.3d at 189 (internal citations and
guotation marks omitted).

Appellant argues that the fourth Continerfigadtor does not favor equitable mootness
because the Court can “fashion a remedy.arappeal[] without affecting Appellees[’]
[reorganization] plan.” (Appellant’s Br. 8). Bupport of that argumemppellant cites to the
following statement the Court madethe May 18 Hearing:

So we know how much each perggmwt in terms of number of

shares. We know how much its worth. We — a court can figure

out if you're right and Mr. Whités right and whoever else you

want to use to make the point/e know how much of that they

shouldn’t have gotten and how muttey should have gotten if

you're right. So we take the pdhiat they shouldn’t have gotten

and make them give it back.
Id. (citing Appellant’'s Br. App. Ex. A. Tr. May 18, 2010, 21:22-25, 22:1-3). Appellees contend
that the fourth Continentdéctor favors equitable mootsgbecause the appeal attacks the
Bankruptcy Court’s valuation, which implicatdse Confirmed Plan’s general distribution
scheme. Appellees also arghat the Court’s desion regarding Appellant’s motion to stay
“was not a determination that Appellant wouldeed have any practical and equitable remedy
in the Appeals, particularly ten months afiiee Confirmed Plan libbeen substantially
consummated . ...” (Appellees’ Br. 7). 3apport that assertionpfellees point to the
following statement by the Court in the May 18 Hegr “I'm not making any determination in
advance whether equitable mootness will work or it an issue and we’ll see how it goes.”
Id. (citing Answering Br. Ex. A 46:11-17).

The Court finds that the fourth Continenfiattor favors equitable mootness. The appeal

attacks the substance of the Gonéd Plan in two ways. Firsfppellant seeks to change the

Bankruptcy Court’s valuationSecond, the appeal challenggsp@llees’ compliance with the
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good faith requirement contained in section 112thefBankruptcy CodeWith respect to the
first issue, courts in this Ciuit have held that a challengea bankruptcy court’s valuation
strikes at the very heart ofpgoposed reorganization plan. 9¢erdhoff 258 F.3d at 189-90
(noting that appeal of bankruptcgurt valuation challenged “thvery centerpiece of the plan,”
and effectively sought “nothing letisan a wholesale annihilation thfe Plan . . . .”) (quoting In
re Manges29 F.3d 1034, 1043 (5th Ck994)); In re Genesi280 B.R. at 346 (finding that
alteration to bankruptcy courtieluation would “topple the dekte balances and compromises
struck by the Plan.”). Here, the Bankruptcy G@utetermination that the enterprise value of
Appellees ranged from $872 million to $944 noitliwas an integral part of the overall
reorganization plan. The Bankruptcy Court’s valuation directly affaetgeneral distribution
scheme because Appellees issued millmfrdollars worth oNew Common Stock and
unsecured notes pursuant to thaluation. Thus, changingdlBankruptcy Court’s valuation
ultimately jeopardizes the entire bankruptcy reorganization plan.

Moreover, displacing the Confirmed Plaith the Alternate Plan makes any
reorganization of Appellees’ assets unmanagdaddause it requires holders of Senior Notes to
relinquish stock to holders of Subordinated Natesxchange for a cash payment. In order for
Senior Noteholders to relinquisiiock to holders of Subordinatdbtes, the Court must recover
millions of dollars worth of payments in stottkholders of Senior Notes and transfer those
payments to holders of Subordinated Notes. Be&e, 403 B.R. at 307 (noting that “to grant
appellant’s relief would require . . . recovagidistributions of 7,234,060 shares of new common
stock made to senior notes claimants anistebuting those shares among senior notes

claimants and subordinated notes claimants.”).
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Appellant’'s second challenge threatens tolidase the Confirmed Plawholesale. If, as
Appellant argues, Appellees’ progexd the Confirmed Plan in déaith, then the Court must
reopen numerous negotiations with creditord ather parties involekin the bankruptcy
proceedings in order to reach an agreementerning Appellees’ obligations. This additional
change would unravel threorganization plan.

Appellant’s reliance on the Court’s statemaithe May 18 Hearing is misplaced. First,
the Court made clear that it did not intend ¢ézide the issue of equitable mootness at the May
18 Hearing. Thus, Appellant’'s argument ttieg Court intended to preclude a subsequent
finding of equitable mootness is baseless. Secdmoellant failed to prascute or expedite the
appeal for approximately nine months after @wart refused to grantgpellant’s request for a

stay. Thus, assumirarguenddhat the Court could have uneded the Confirmed Plan during

the course of the appeal, Appellant unnecdgsaade unraveling the plan unmanageable and
inequitable by delaying presution of the appeal.

Therefore, because granting Appellant the relief it requests would significantly impair the
success of the Confirmed Plan, the Gdinds that the fourth Continenttdctor favors equitable
dismissal.

5. Whether Public Policy Favors Dismissal

“The public policy of affording finality to bakruptcy judgments is. . the lens through
which the other equitable mootneastbrs should be viewed.” Nordhp#58 F.3d at 190. In
Continental the Third Circuit noted that there iSsrong public policy infavor of maximizing
debtors’ estates and facilitatisgccessful reorganization” in tleruptcy proceedings. 91 F.3d at

565. The Court noted that “the importance tdwing approved reorganizations to go forward
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in reliance on bankruptcy court confirmation aimay be the central animating force behind
the equitable mootness doctrine.” Id.

Appellant argues that the fifth Continenfattor favors equitable mootness because
“[t]here is a significant pblic policy consideration that lies the correct application of the law.”
(Appellant’s Br. 9). In particularAppellant asserts that “the pecipal that a senior creditor may
not recover more than 100% of the allowed amaf its claim - - is directly implicated by
virtue of the Bankruptcy Qurt’s legal errors.” (1d.

The Court agrees that the correct appilicaof the law is a significant public policy
consideration, but finds that therpect application of the law in this case compels dismissal of
the appeal on the basis of equitable mootnésspreviously mentioned, this bankruptcy
involved lengthy negotiations, extensive litigati@and numerous contracts between Appellees,
creditors, and other third pa$ who acted in reliance upon t@enfirmed Plan. Furthermore,
since May 2010, the parties substantially consummated the Confirmed Plan. Because of the
large number of parties involved in the bankoymind the substantiaffort dedicated to
negotiating and implementing the Confed Plan, the fifth Continentéhctor heavily favors
equitable mootness.

V. CONCLUSION
For the foregoing reasons, the Appellant’pead is dismissed as equitably moot. An

appropriate Order shall issue today.

Dated:8/4/2011 /sRobertB. Kugler
ROBERTB. KUGLER
United States District Judge
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