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UNITED STATESDISTRICT COURT
DISTRICT OF DELAWARE

In re: FederaMogul Global, Inc. : Hon. Joseph H. Rodriguez

PepsiAmericasinc., n/k/a : Civil Action Nos. 10cv-986 &11-cv-813
PepsiCola Metropolitan,
Bottling Companyinc.,

Appellant, : OPINION
& ORDER
V.

FederalMogul Global Inc.,et al.,
DebtorAppellee

This matter comes befotbe Murt on appeal fromhe Bankruptcy Gurt’s
October 27, 201@rant of summary judgmernn favor of DebtorAppellee The Gurt
heard oral argument o@ctober 17, 2013. For reasons stated that dayeHisas
reasons discised below, the decision blgeé Bankruptcy Gurt is affirmed.

Before the BinkruptcyCourt was a motion for summary judgment on the
amended proof of claim of PepsiAmericasc. (“Appellant”), filed in the bankruptcy of
FederalMogul Global, Inc. (“Appellee”)against two of Appellés subsidiaries, Federal
Mogul Corporation (“FMC”) and FederaWlogul Productsinc. (“FMP”). Appellanthad
allegal that Appellee improperly billed shared insurancéqes, giving rise to claims
based on tort, conversion, and breach of the indpd@venant good faith and fair
dealing. The Appelleeargued that no factual basis existedsubstantiate the validity of
Appellants claims The Bankruptcy Court agreed and gransednmary judgment in
favor of Appellee.

Background
This dispute derives from both parties’relationshith the former Abex

Corporation, a producer of brakes and other fricfiwoducts that spawned countless

cases of asbestos exposuBeeln Re FederaMogul Global, Inc, 438 B.R. 787, 800
(Bankr. D. Del. 2010) The assets and liabilities of Abex Corporatiwaredivided and
sold through several mergers and acquasisresultingAppellant and Appelleeamong
others,owning a portion Seeln Re FederaMogqul Global Inc, 438 B.R.at 793 That is,
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along with owning assets from Abex Corporation, bp#rties owed liabilities from
asbestogelated litigationfiled against Abex1ld. Both Appellant and Appelleeollected
proceeds from Comprehensi@eneraliability InsurancePolicies which insurd
againstthose asbestos claim$iowever, Abex Corprationwas nottheonly source of
Appellee’s asbestoeselated liability asit ownedsix otherstreams oguch asbestos
liability. Seeln Re FederaMogul Global Inc, 2007 WL 4180545, &t13-15 (Bankr.D.
Del.Nov. 16,2007). Appellanthas argued that Appellemproperlycollected insurace

proceeddrom the share€omprehensive General Liabiliptans to compensate for
cases derivinfrom itssix nonAbex streams of liabilityandas a resulbenefited from
the insurance policies withoirtdemnifyingAppellant for litigation costs and expenses.

The history of the corporate relationship betwelea two parties is long,
muddled, and thoroughly documentethis Court approves and affirms the parate
histories explained in detail in past opinior®eeln Re FederaMogul Global Inc, 438
B.R. at 79294;1n re FederaMogqul Global, Inc, 411 B.R. 148, 164162andAppendix A
(Bankr.D. Del. 2008) In re FederaMogul Globalinc., 2007 WL 4180545*13-15. The
relevant corporate history is repeated here.

In 1968, Abex Corporation waacquired byC Industries, Ing.predecessoto
Whitman Corporation andlumately PepsiAmericas, Inc.&Appellant). Seeln Re
FederalMogul Global, Inc, 438 B.R.at 792-93. In 1984 IC Industries also acquired
Pneumo Corporation, which it renamed Pneumo AbexpGration(“PAC 17) in 1985.
Id. at 793.

In 1988, IC Industries sold Abex Corporation aPAC 1stock to PAHoldings
Corporationwhich was owned bidenley Investment Inca subsidiary of The Henley
Group,pursuant to the 1988tockPurchase Agreemel{tl988 SPA")in the record 1d.1
The 1988 SPAetween IC Industries and PA Holdings Corporatias amended on
August 29, 19881n 1990, the assets and liabilities of Abex Corgara and PAC 1 were
consolidated into their parent, PAHoldingsl. By the time the second amendment to

1The 1988 SPA contains a provision explicitly bagimird party beneficiariesSee
1988 SPAat 15(“this Agreement is for the sole benefit of the pas hereto and
nothing herein expressed or implied shall give ercbnstrued to giveo any person or
entity, other than the parties hereto, any legadaquitable rights hereundé.



the 198 SPAwas executed on September 2891,IC Industries hagd¢hanged its name
to WhitmanCorporation Id. Additionally, PA Holdingshad undergone a name change
to becomeaanotherPneumo Abex Corporation (“PAC 2"As suchthe Pneumo Abex
Corporation that signed the SecoAthendment to the 1988tock Purchase Agreement
PAC 2formerly PAHoldingswas not theentity acquired by IC Industries in 1984d.

The original 1988 SPA and its two amendments aferred to collectively as “the
Whitman Agreements.1d. at 790.

In 1992, Hendy Investments Incwhich ownedPAC 2, changed its name to Abex
Inc. Id. at 793. That same yeailhe Henley Groupistributed Abex Inc. stock tibs
common stockholders, and transferred certain adwe assets and liabilities to PAC 2.
Id. at 793 and Appendix A.

In 1994, PAC 2 soldertain assetsf Abex Corporation to Wagner Electric
Corporation, predecessor EMP, pursuant to the 1994 Asset Purchase Agreement
(1994 APA") in the record Id. Under that agreement, Wagner agreed to indemnify
PAC 2 with respect to certain liabilities.

A Mutual Guaranty Agreement between Abex liparent of PAC 2and Cooper
Industries, Inc.\Wagner’s parentwas executed on December 30, 1994, with respect t
the 1994 APA.Seeid. In the Mutual Guaranty, Abelxic.and Cooper guaranteed, as
direct obligors and not as sureties, to each odmet to each othé& subsidiaries (the
parties to the 1994 APA) “absolutely and unconditidly . . .the full andprompt
payment when and as due of allamounts payabteeuthe [APA] by such Guarantor’s
subsidiarywhich is a party to the [APAhnd the full and promtgperformance by such
Guarantors subsidiary which is a party to the [APA] of d8 undertakings and

obligations under the [APA].'Section 1.There was also an insurance agreement

2Under Section 2.3 of th#994 APA, Wagner agreed that it would “assume aecbime
liable for, and shall pay, perform and dischargaad when due alf the Assumed
Liabilities.” Section 2.3 defines Assumed Liabilities, excludiRgtained Liabilities”
which are defined in Section 2.Zhat section defines Retained Liabilities to incu@ll
liabilities and obligations of Seller to Whitman der theWhitman Agreements.”
Section 2.4(g).Thus, Debtor FMP, successor to Wagner, agreeddenmify PAC 2
only for the Assumed LiabilitiesThe Retained Liabilities stayed with what is now®A
2.Section 13.3 of th@994APA provides that there is to me third party beneficiar.
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executedbetweenPAC 2 and Wagneon December 30, 1994 connection with the
1994 APA. Id. at 791.

In 1996, Wagner merged into Moog Automotive, Incnahersubsidiary of
Cooper Industriednc. 1d. at 794.Under a Purchase and Sale Agrearhbetween
Cooper and=MC, dated August 17, 1998 (“1998 P & SA”), Coopeld its automotive
products business, which included MoogHMdC. Pursuant to the 1998 P 8ASFMC
assumed Coopermutual guaranty obligations related to the 19®Afor “the
operation of and products manufactured or soldngyWagner industrial brake
business including” those liabilities related tdastos in the brakedd. Seeals01998
P & SA at Section 5.12(b), referring to Section 5.12¢p) Following the 1998 P & SA,
Moog changed its name to Federal Mogul Products, (frMP”). Id. at 792. FMP,
therefae, was the successor to Wagisendemnity obligation under the 1994 APKI.
Appendix B. Thus, an asbesta®lated claim arising out of the Moog friction pnocts
division received by PAC 2, a distinct entity, wdlHave been subject to the assumed
liabilities under the 1994PA and indemnified by FMPId. That is, FMP undertook
Wagners obigations and FMC guaranteed FMRerformanceld. at 794.

Beside these facts, thiooGrt adopts th®&ankruptcy Court’s factual
determination that Abex Corporation (not Abex In¢Q Industries, Whitman, Pneumo
Corporationand PAC Wwere, at one time or another, in tAppellants corporate chain.
Id. at 789. Similarly, Wagner Electric Corporetn and Moog Automotive, Inc., we in
theFMC/ FMP corporate chainld. PAHoldings, he Henley Group, Abex Inand
PAC 2are entirely distinct entities from the corporabaims of Appellant and Appellee
Id.

Appellant has offeretiwvo groups of insurance policies that coveeaghinst Abex
asbestos litigationFirst, Appellantis the purchaser and first named insured for
Comprehensive General Liabilitgsurance policiepurchased during the period of
19711985 to provide liability insurance coverage Agppellantand most of its then
existing subsidiarie§’Appellant Policies”). Second, Appellaatso hasontractual
rights to the proceeds paid from CGL insurance pdipierchased by Abex Corporation
prior to 1971 (herein “Prd971 Policies”).Appelleehasnever been named insured
under theAppellantPolicies or Prel971 Pvlicies. Under the terms of the 1994 Asset
Purdiase Agreement, FMP claimed proceeds fromApellant Policies and Pf#971
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Policies to compensate asbestos claims against@ostof the “friction poducts
business of Abex Corporatiornthose policies contaid aggregate limits to certain
categorie®f claims, and once those limigere reabed,benefits would no longer be
paid3

Essentially, Appellant alleged that Appellee indqbiy allocated expenses to the
AppellantPolicies and the Pr&971 Policies, and received proceeds from thoskipsl|
to which it was noequitably or lawfully entitled.Appellant’'s Amended @im cited four
examples of suchllegedoverbilling, whichaccount for $1,400,000 inenefits from the
Pre-1971 PoliciesandAppellantPolicies Upon seeing the bills sent the Appellant
Policies and Prd971 Plicies, Appellantrequested information from Pneumo Abex to
justify theexpenditures Outside counsel foAppellantalso made requests to outside
counsel forAppellee No information was providedAn independent imestigation
revealed that, in deast one of the cases, the named plaididfnotwork with Abex
products.Despite thisAppelleeallegedlyreceived benefits from the shared insurance
plansdesigned to cover Abex claims. Appellargueshese far instances are proof of
a larger scheme to bill the RA®71 Policies andppellantPolicies fa claims not
covered under thedficies.

In addition to the Prd971 Policies, thé&ppellantPolicies, the 1988 SPANd the
1994 APAAppellant povided theCourt withthreeseparatensurance settlement
contractssigned by bottAppellant and Appellee. Appellartaimsthat these contracts
establish privity betweeit and Appellee, and that Appelléeeached the implied
covenantf good faith and fair dealing in these contraggdbling the Roliciesfor non
Abex claims. The settlemewrbntracts provided by Appellant are described #evics.

TheDecember 282006 Settlement Agreement between theataimants and

Equitas Escrow Accourlists as claimants AppellanAppellee two other entities, and

3TheBankruptcy Court notethree otheinsurance agreemenn®t mentiond in the
pleadingswhich Appellantfiled under seal with leave of courThethree agreements
under seal are (1) May 2000 ConfidentiattBament Agreement between Pneumo Abex
Corporation and Whitman Corporation, (2) Decemb@02 Final Settlement
Agreement Between Pneumo Abex Corporation and MarylCasualty Company, and
(3) December 2006 Cdidential Settlement Agreement and Release betviaeeumo
Abex LLC, Cooper Industries, AppellanrEMP, FMC aml Certain Underwriters at

Lloyd’s.



all entities that have a present ownership intereshose entities, as well as
predecessors, successors, or assigrvgas meant to settlewo insurance coverage

actions Certan Underwriters at Lloydd . ondon, et alv. Pneumo Abex Corporation, et

al.andWhitman Insurance Corporation, Ltd Travelers Indemnity Company, at.

The policies in question, known as the “London Biek” are defined by the contract.
Also included in tke contractis a statistical breakdown tiie percentageof the
settlemento whicheach entity wa entitled. Appellantwasentitled to 14.24%f the
settlementnd Appellee waentitled to 3.31% of the settlement.

TheMay 17,2001 Settlement Agreemehetween Pneumo Abex Corporation and
All State Insurance Companyas signed by Appellant and Appelle&he various
relevant policiesssued by All State Insurance Compaarg named and identified. No
percentage breakdown is prded.

A December 62005 Settlement Agreemehetween Stonewall Insurance
Company and multiplel@imantsincluding Appellant and Appelle@entifies two
policies thatreleasedundspursuant to the agreementhesettlement agreement did
not address the allocatiaf any ofthe funds provided by Stonewall.

In short,the Bankruptcy Court found that, because of thesawce of the
corporaterelationships, Appellant’s remedies, if any, are against the Debtors in this
case. 48 B.R. at 796.

Under Section 8.3 PAC 2 agreed to retain certaihilities
under the Whitman Agreements “forever.”. PAC 2 has
the right either to perform remedial actions itigble for
under the agreement or to have Wagner (FMP) perfidren
work in which case PAC 2 wileimburse FMP, but Whitman
([Appellant]) nonetheless retained the right to control the
details of the work or to perform the remediati®ee
Section 8.4(c) at 84. Section3recites limitations on PAC
2’s environmental indemnification obligation. Wagner
(FMP) agreed not to take any action it knew wouddult in
[PAC 2] violating the Whitman Agreements in any way.
Section 8.5(d). Even if Wagner fP) did so, it is PAC 2, not
[Appellant], that would have recourse againstydar. If
there is a breach, [Appellant]’s remedies are wébpect to
PAC 2 to the exclusion of Wagner (FMP).

438 B.R. at 79697 (citing 1994 APA)



Appeal of Bankruptcy Court Decision
This Court has jurisdiodn to hear an appeal frothe bankruptcy court pursuant
to28 U.S.C. § 158(a)n undertaking aeview of the issues on appealdistrict court
reviews conclusions of lade novo, findings of fact on @deary erroneoustandard, and
exercises of discretion for abuse thereSéeOfficial Comm. Of Unsecured Creditors v.
Am. Classic Voyages Cp405 F.3d 127, 130 (3d Cir. 2009With mixed questions of law
and fact, the court st accept the bankruptcy cowrtfinding of historical or narrative

facts unless clearly erroneous, but exera@sglenary review of the [bankruptcy] cousd’
choice and interpretation of legal precepts andpplication of those poepts to the
historical facts?” Mellon Bank, N.A. v. Metro Communications, I1n845 F.2d 635, 642

(3d Cir.1991) The district cours appellate responsibilities are further informedog
directive of the United States Court of Appealstioe Third Circuit, which effectively
reviews on a de novo basis bankruptcy court opiaidn re Hechinger298 F.3d 219,
224 (3d Cir2002) In re Telegroup281 F.3d 133, 136 (3d Ci2002)

Summary Judgment Standard

A court will grant a motion for summary judgmeihthere is no genuine issue of
material fact and if, viewing the facts in the lighost favorable to the nemoving
party, the moving party is entitled to judgmentaamatter of law.Pearson v.
Component Tech. Corp247 F.3d 471, 482 n.1(3d Cir. 20(Qgiting Celotex Corp. v.
Catrett 477 U.S. 3171986));accordFed. R. Civ. P. 56 (c). Thus, this Court will ente
summary judgment only when “the pleadings, deposgi answers to interrogatories,

and admissions on file, together with the affidayit any, show that there is no genuine
issue as to any material fact and that the moviagypis entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56 (c).

An issue is “genuine” if supported by evidence stitat a reasonable jury could

return a erdict in the nonmoving party’s favoAnderson v. Liberty Lobby, Inc477

U.S. 242(1986). Afactis “material”if, under the govenyg substantive law, a dispute
about the fact might affect the outcome of the stdt In determining whether a
genuhne issue of material fact exists, the court mustwihe facts and all reasonable
inferences drawn from those facts in the light mfasbrable to the nonmoving party.
Matsushita Elec. Indus. Co. v. Zenith Radio Cod¥5 U.S. 574, 587 (1986).
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Initially, the moving party has the burden of demonstmatime absence of a
genuine issue of material facCelotex Corp. v. Catrett, 477 U.S. 317, 323, 10€1S.
2548,91L.Ed.2d 265 (1986). Once the moving paiyg met this burden, the
nonmoving party mustlentify, by affidavits or otherwise, specific facthowing that

there is a genuine issue for tridd.; Maidenbaum v. Bally’s Park Place, In8.70 F.
Supp. 1254, 1258 (D.N.J. 1994). Thus, to withstandoperly supported motion for
summary judgmenthe nonmoving party must identify specific faatsd affirmative

evidence that contradict those offered by the mgyarty.SeeAnderson 477 U.S. at
256-57. Indeed, the plain languageFrdd. R. Civ. P56(c) mandates the entry of

summary judgment, &dr adequate time for discovery and upon motiomjast a party

who fails to make a showing sufficient to establible existence of an element essential
to that party’s case, and on which that party imdbar the burden of proof at triakee
Celotex 477 U.S. at 322.

Appellantargues against the traditional summary judgment standdneéaew,
in favor of a lighter burden for the nemoving party. Appellant contrastshe instant
case fromCelotexby arguing that the lack of discovery warranhss lighterburden. Gee
AppellantReply Br, p.6.) As the Appellant notes, thedlirt in Celotexheld that the
non-moving party’s interests were protected becauseetlmasdiscoveryprior to the
summary judgment wtion, alleviating any concerns that the norovants vere being
“railroaded” by summayjudgment.SeeCelotex 477 U.Sat526. Pointing to the lack of
any discovery in the underlying caggpellantclaimsthat Appellediled “essentially a
Rule 12(b)(6) motion” with th&ankruptcyCourt, that Appellee should be required to
establish “complete legal insufficiency of PepsiAntas claims’while conceding the
truth of Appellants factual assertionsSeeAppellantReply Br, p.6-7. In short,
Appellantrequests thathe underlying motion for summary judgment be resd as a
motion to dismis@nd adjudged by Bed. R. Civ. P12(b)(6) standardSeeFed. R. Civ.
P.12(b)(6)Bell Atl. Corp. v. Twombly, 550 U.S. 544,570 (200 7n Celotex however,

the @urt instructghat any fear obeing “railroaded” carbe alleviated througked. R.

Civ. P.56(f), which “allows themotion forsummary judgment to be denied, or the
hearing on the motion to be continued, if the fmpving party has not had an
opportunity to nake full discovery.SeeCelotex 477 U.S. at 326citing Fed. R. Civ. P.
56(f)). Appellantdid not requestrelief under 56 (.
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Analysis

This Court affirms the Bankruptcy Court’s decisidrat the undisputed facts
alleged by Appellant do not give rise to any liatlyibn the part of Appellant. As the
Bankruptcy Court noted, “there is a difference be¢w what the factareand what they
meanand [Appellant’s] challenge is to the meaning oflisputed facts.” 438 B.R. at
789.

Although Appellant claimed “[t]ort, conversion, amdeach of good faith and fair
dealing regarding insurance policies,” the Bankiaypfourt found that “the claimao
not even identify the alleged tort (except convensj do not explain how the policies
were (allegedly) converted, or set forth the bdésisany supposed duty of good faith or
fair dealing owed by the Debtors to [Appellanth38 B.R. at 788. Indeedppellant
agrees that FMP was not a party to the 1988 SPRAabserts “common law obligations.”
Id. at 789. Appellant also agrees that neither it nor any efitedecessors was a party
to the 1994 APA or 1998 P & SAd. Nonetheless, Appellant rargues that Debtors are
liable for “over-billing” shared insurance policies that it purchdde cover asbestes
related liabilities created by Abex Corporationcaese Debtors’ claims actually were
not covered by the Abex policies but arose fromasher“streams” of asbesteselated
liability. In doing soAppellant contends that theaBkruptcyCourt failed to consider
alternative avenues of privity between the Agaet and Appelleenamely through the
doctrines of contract adoption, equitable estopy#i regard to the 1988 SPA,
equitable estoppel of the shared insurance polieird direct privity through the
insurance settlement agreements that both AppetladtAppellessigned

Debtors were not partids the 1988 APA, the Pr&971 Insurance Pdlies, or the
Appellantinsurance Policiedbut Appellant argues that Appellee is bound bysth
documents through the doctrine of contract adoptidlnird parties to a contract
become parties who are bound by the contract’s sevyneither explicitly or implicitly
adopting the agreemenfeeAmerican Legacy Foundation v. Lorillard Tobacco (&31
A.2d 335, 343 (Del. Ch. 2003). The contract itslketfiwever, must contemplate that
third parties might adopt itld. at 344. Whether the contract itself contemplates

adoption is a question of contract interpretatids.. Courts look to the language of the



contract to determine whether the original signe®intended adoptionSeeid. at
344-45.

There are no magic words to explicitly adopt a cawt. 1d. at 348. Statements
made by a nossignatory confirming that it is bound by a contraan establish that it
has adopted the contradd. at 349. Express adoption occurs in a variety of contexts.
Id. Express adoption occurs when a successor adoptstaact of a predecessor as its
own. Id. It also occurs when an agent acts on behalf optiirecipal and the principal
agrees to be bound by the ageld. Any statement made by a third party confirming
that it is bound by a contract is sufficient to ptohe agreementld.

Third parties can also implicitly adopt a contréttough their conduct, rather
than explicitly through their worgl Implicit adoption occurs when a party accepts
benefits intended for third party beneficiamg. Courts will often find implicit
adoption when a party who has received benefiss@intract then tries to avoid
burdens imposed by the same contrddt.

Appellanthas not identified any provisions or contractualdaage inthe 1988
SPAto indicatethat theoriginal drafters of the 1988P3 contemplated adoption by
third parties.While not specifically addressing contract adoptibaweverthe 1988
SPA ontains a provision that explicitly rejects thirdnpy beneficiariesln relevant
part, the SPA statestis Agreement is for the sole benefit of the pesthereto and
nothing herein expressed or implied shall give ercbnstrued to give any person or
entity, other than the parties hereto, any legaquitable rights hereunder1988 SPA,
p.70. That provisionsheds light on the intent of the drafters, uneqoally statingthat
the agreement is for the “sole benefit of the pegtieretd not athird party.
Accordingly, Appellantffailed to create a genuine issue of material faith regard to
Appellee’s potentiatontract adoptiomf the 1988 SPAMoreover, the Court cannot
find that Appellant established an intent of thaftlers ofthe Pre1971 Policies and the
AppellantPoliciesto allow for third party adoption withouhesecontracts.

Next, Appellantarguel that Debtors werprivy to the 1988 SPA and shared
insurance contracts through ttectrine of equitable estoppeélVhen aparty enjoys the
benefits of a contractt can become bound by the contract’s terms and otidiga. See
E.l. DuPont de Nemours and Co. v. Rhone Poulenerfaimd Resin Intermediate369

F.3d 187, 199 (3d Cir. 2001). This prevents parfrem embracig certainportions of
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the contract, while turning their bazlbnmore distasteful clauses in the agreemdadit.

at 200. Asthe Fourth Circuit explained, a partgyfe estopped from asserting that his
lack of signature on a written contract preclude®ecement a contractual provision
when he hd consistently maintained that other provisions af tontract should be
enforced to benefit himSeeid. (citing Intl Paper Co. v. Schwabedissen Maschinen &
Anlagen GMBH 206 F.3d. 411, 418 (4th Ci2000)). Courts refer to a nogignatorys
behavior during the life of the contract to detenmif the third partyembraced a

contractuntil the prospect of litigation caused the samey#o repudiate the
agreementld. In order to invoke estoppel, the neignatory must have embraced a
direct benefit of the contract, rather than an redt benefit.ld.; See als@’homason
CSF, S.A. v. American Arbitration Ass®4 F.3d 773, 779 (2d Cir. 199&)enying
invocation of estoppel against a party who onlyiredtly benefited from the

agreement)Adirect benefit is a benefit that derives from tharty asserting a term of
the contract, rather than a benefit a third parilyn@ceive when another party acts in
accordance with the contra8eeThomasonCSF, S.A. 64 F.3d at 779.

Appellant argues that because Debtguested and accepted monies produced

by the 1988 SPA, Pr#971 PoliciesandAppellantPolicies, they are equitably estopped
from avoiding liability under the implied covenaaoftgood faith and faidealing The
implied warranty of good faith and fair dealing &€ in every contractSeeDunlap v
State Farm Fire & Cas. Co., 878 A.2d 434, 440 (Del. 3phe term, “good faith
however, has no set meaning, and instead prevewidearange of forms of bad faith.

Id. The implied covenant of good faith and fair dealmeguires a party in a contractual
relationship to refrain from arbitrary or unreasbfeaconduct, which could preclude the
other party from enjoying the benefit of the origibargain.id.

The implied covenant of good faith and fair deallmgg its limitations.d. The
covenant cannot be used to circumvent the parnvieginal bargain or create “a free
floating duty. . . unattached to the underlying legal documergeeid. at 441. Only
when it is clear from the contract that the partiesild have agreed to proscribe the act
later complained of, had they thought to negotigtmay a party invoke the ptections
of the covenantld. at 442. The covenant is not a cat@ll to prevent any injustice, and
Delaware courts have described invoking the covémara “cautious enterpriseSee
Nemec v. Shrade®91 A.2d 1120, 1123 (Del. 2010). The implied enant of good faith
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and fair dealing cannot be applied to provide cantual protections that were not
secured at the bargaining tab®eeWindshall v. Viacom Intern., Inc76 A.3d 808, 816
(Del. 2013).

Appellants claims for breach of the implied covenangobd faith and fair

dealing cannot be sustaineRegarding the 19883\, there is no privity of contract and
theequitable estoppel argumeintattempt to forgerivity between the partighrough
the sharednsurance policiekacks specific proof in the recorRegarding the
settlement contractsrovided in conjunction witlour instances odllegedoverbilling
and ageneral allegation thahere were more occurrences, Appellant has noch#aa
its claim ofbreach to an actual contract; in no instance ofsih@& ed settlement
contracts has Appellant shown inappropriate billoygDebtors.Rather, Appellant cited
four instances odllegedoverbilling asexample of a larger course of conduct, and adk
the ourt to assume this course of conduct implicated ohthe settlement contracts
thathad capacity foprivity. Again, the covenant of good faithnd fair dealing is not a
catchall that can be used to prevent any injustiSeeNeme¢ 991 A.2dat 1123.
Rather, he covenant of good faith and fair dealing ensuhed arbitrary conduct does
not deprive the partiesf the original benefit of theibargain.SeeDunlap, 878 A.2d at
440. Appellant has nogéstablishedhat, as to a particular settlement coatt,it was
precluded from enjoyig the original benefit of itbargain.

Next, the BankuptcyCourt dismissed Appellant’s claim for “tort” becauskthe
lack of specificity in the claim Seeln Re FederaMogul Global Inc., 438 B.R. at 788.

On appef Appellant ismore specific, alleging that hasa claim against FMP for the
tort ofconversion owaste, for misusing assets of an implied trustfpordestruction of

a shared asset. However, this specificity is nemehto be found in Appellantsmended
claims. The Bankruptcyd@irtappropriately dismissethegeneralized tort claim, and
Appellant isforeclosed from bringing claims here that were aaginally pled. Further,
when a claim in tort arises out of the same fabtt amount to a beeh of contract, the
claim must be brought in contract, rather thanart.t Kuroda v. SPJJ Holding971

A.2d 872,890 (Del. Ch. 2009¢iting Data Management Intl, Inc. v. Sargd#o. 05C
05108, 2007 WL 2142848 (Sup. Ct. D8ul. 25,2007)). To bring a tort claim along

with a contract claim, the tortfeasor must havdatied an independent legal duty apart

from thatimposed by contractld. Appellant has not made such a showing here.
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Conclusion
In conclusionthis Court affirms the decision of tilBankruptcy Court that
Appellant failed to establish a right to pursue algim against Debtors FMP/FMC
Summary judgment was granted appropriately.
IT IS ORDERED thathe decision of the Bankruptcy Court is heré®FIRMED.

Dated: February,2015 /sl Joseph H. Rodrigez
JOSEPH H. RODRIGUEZ
U.S.D.J.
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