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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

CHRISTINA PAOL],
Plaintiff,
V. C.A. No. 12-685sMS-CJB
TROOPER STETSERet al.,

Defendant.

PR N N e —

)

MEMORANDUM ORDER

INTRODUCTION

Pending before the court dviagistrate ddge Burké&s Report and Recommendat&ithe
R&R”), datedJuly 11, 2014(D.l. 72), and the Objections filed by defendants Trooper Ashley
Stetser, Corporal Kimberly Layfield, Trooper Joshua Rowley, Corporal Tedstd®, Corporal
Carlisle, Trooper James O’Neil, Corporal Matthew Warrington, Sergkdmmt Barnett, Sergeant
Michael Whaley, Lieutenant Kenneth Hardyaptain Glen Dixon, and Delane State Police

Troop 7 (collectively, “the Defendants”), on July 28, 261D.1. 73.) For the reasons below, the

! Plaintiff ChristinaDaum (previously Christina Paoli (“Paoli”)jled a document titled “Plaintiff’s Answer
to Defendant’s Motion for Summary Judgmenti August 15, 2014. (D.l. 74.) The court is uncertain for what
purpose Paoli submits this briefing, but, in any event, Paoli’s sslamis untimely. The majority of the brief appears
to be objections to the R&R. The deadline for objections to the Ré&s July 28, 2014. To the extent that the brief
is a response to the Defendants’ Objections, the deadline was Aug@stid4 pursuant to Rule 6(d) of the Federal
Rules of Civil Procedure. The court recognizes that Paoli is procgading thus entling her to leniency in certain
matters.See Thompson v. Target Stores, 501 F. Supp. 2d 601, 66834 (D. Del. 2007). Nonetheleshe is stilobligated
to follow the procedural and substantive rules that govern litigation indlectzurt. See McNeil v. United States, 508
U.S. 106, 113(1993) (“[ W]e have never suggested that procedundsin ordinary civil litigation should be
interpreted so as to excuse the mistakes of those who proceed withmselt); Mohasco Corp. v. Slver,
447U.5.807, 826(1980)(“[E] xperience teaches that strict adherence to the procedural requirements spetlifed b
legislature is the best guarantee of evenhanded administration of thHe Mala v. Crown Bay Marina, Inc.,
704F.3d239, 245(3d Cir. 2013)“At the endof the day][pro se litigants] cannot flout procedural rulesthey must
abide by the same rules that apply to all other litiggnts.

Paoli argues that her brief was not untimely because she did not ragegimeil until August 4, 2014. (D.lI.
74 at 2%28.) This is not a sufficient justification. The R&R was mailed to Paalif@ss of record on July 11, 2014.
Paoli has frequently changed her mailing address during the pendehgylafvsuit without expressly notifying the
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court will sustainthe Defendants’ Objectionand adopt the remaining unchallenged portions of
theR&R (D.1. 72.) Thus, the court grants the Defendants’ motion for summary judgment in full.
(D.1. 52.)

. DEFENDANT S’OBJECTION S

In the R&R, Magistrate Judge Burke recommended tti@tourt grant the Defendants’
motion for summary judgment as to all Defendants except Trooper Joshua Rovdeyel/R.

(D.I. 72 at 4-49.) The Defendants’ contend that Magistrate Judge Burke erred angntimadisy
judgment is proper with respect to Rowley. (D.l. 73.) The Defendants do not objéet to t
remainder of the R&R.

Specifically, the Defendants argue that Magistrate Judge Burke faitzedit information
possessed by Rowley that did not conflict with Paoli’s version of events. Thadagts contend
that the undisputefacts show that Rowley received a call from dispatch indicating that Paoli was
located in the north parking lot. The Defendants argue that Magistrate Budgamproperly
discounted this information because of a -Hnwaterial discrepancyn the parties’ testimony
concerningvhen Paoli placed a cdliom her phone.Moreover, the Defendants argue there was
no justification for Magistrate Judge Burke discrediting Rowley’s swotmtesy that he could
hear movement from within the mobile home. The Defendant’s maintain that Rinateyeason
to beliewe” that Paoli was inside the mobile home, or he, at worst, made a reasonable mistake as
to the existence of probable cau§ee Payton v. New York, 445 U.S. 573, 603 (1980). Thus, the
Defendants argue, there was no constitutional violation.

In the alternative, the Defendants argue fRaivley was entitled to qualified immunity.

Magistrate Judge Burke did not address the Defendants’ arguments on qualifiedtyrracause

Defendants or the coydespite several orders froMagistrate Judge Burkastructing Paoli to do so(D.l. 30;D.1.
70; D.I. 76) The court does not consider Paoli’'s submission.
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it was notproperly raised before him. (D.l. 72 at 47 n.27.) The Defendants’ argue that
consideration of Rowley’s qualified immunity defersdethis stagés not improper and supports
summary judgment.
1. STANDARD OF REVIEW

The maistrate judge filed his &portand Recommendatiopursuant to Rule 72(b)(1) of
the Federal Rels of Civil Procedure; th@ending objectionstherefore are dispositive andhe
court’s review isde novo. 28 U.S.C. 8§ 636(b)(1)(B); Fed. R. Civ. P. 72(b)(3). The court may
accept, reject, or modify the recommendations of the magistrate judge. Fad.R.72(b)(3).
The courtalso may receive further evidence or return the matter to the magistrate judge with
instructions for proceedingsd.
V. DISCUSSION

After having reviewed the record in this case, R&R, the parties’ submissions, and the
applicable law, the court finds that the magistrate judge committed legal emeadhing his
determination that summary judgment as to defendant Rowley was not appropriate. hdés to t
remainder of the R&R, the court agis with and affirms the magistrate judge’s recommendation
that summary judgment be granted for the other Defendants.

A. Rowley: March 7, 2011, Arrest

In the R&R, the magistrate judge found that the record did not support Rowley’s contention
that he possessed “reason to believe” that Paoli was located within the hmmbgewhen he
entered the vehicle to execute the arrest warrant. (D.l. 75gt $1Payton, the Supreme Court
announced: “[FJr Fourth Amendment purposes, an arrest warrant founded on |&ratzalse
implicitly carries with it the limited authority to enter a dwelling in which the suspectuwhes

there is reason to believe the suspect is withiRdyton, 445U.S.at 603. As explained by



Magistrate Judge Burke in the R&R:
[A]n arrestwarrant supported by probable cause had been issued
with respect to the March 7, 2011 arrest, and Defendant Rowley was
acting pursuant to that warrant when he entered Plaintiff's motor
home without a search warrant. Thus, resolution of this claim turns
on whether Defendant Rowley was permitted to do so under the
circumstances.

(D.I. 72 at 44.)

There has been disagreement amongst the circuits as to the meaning of “reasewett bel
as stated ifPayton, specificallywhether it announces a probable catwaerdard or something less
demanding. United States v. Veal, 453F.3d164, 167 n.3 (3d Cir. 2006) Raytonis not
explicit . . .about whether courts should apply a ‘probable cause’ or ‘reasonable belief’ standard
to the question of whether a suspect ithm residence, or whether there is a difference between
the two.”). The magistrate judge noted that the Third Circuit has not yet definitivegheiin
on this questionsee Wiliams v. City of Phila., 454 F. App’x 96, 98 n.2 (3d Cir. 201Neal,

453 F.3dat 167 n.3 but ultimately appliethe traditional probable cause standard and determined
that the Defendants had failed to establish (on the current record) thayRos$essed probable
cause to believe that Paoli was inside the mobile home whentbeed. Thus, the magistrate
judge recommended that summary judgment be denied as to Rowley.

The court finds that under either standard, the Defendants have shown that Rowley
possessed a sufficient quantum of evidence to give a reasonable person reasoe tivéeRaoli
was within the mobile home. First, Rowley asserts that the police dispatchieditated that a

call from Paoli had been traced to the north parking lot, where the mobile home acgizrked

Both parties acknowledge that Paoli made a call to police dispatch. Whatutediss when the

2The magistrate judge’s decision was informed by a distdart decision from the Western Distriof
Pennsylvania, whicfound the rule announced Rayton “is properly understood as a reflection of the ‘probable cause
standard.”™ See Adams v. Sporingmeyer, No. 11790, 2014 WL 1785341, at *11 (W.D. Pa. May 5, 2014).
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phone call took place and how long it took for the police to arrive. Paoli argues thattwenty
minutes elapsed between her call and when the police showed up. The neggdgesihus found
that Paoli’s testimony “paints a contradictory factual picture,” (D.l. 726a48) The court
howeverdoes not find this factual dispute to be matetidhe facts show that dispatch instructed
Rowley to search the north parking lot, where the mobile home was parked. The policd “had se
up a perimeter on the property(D.l. 54 at A34), thus whether or not Paoli was
contemporaneously on the phone in tharea is not critical to Rowleyi®asonable belighat Paoli
was within the mobile home
Second, although it agrees that there is a genuine dispute over whether the vaindows
doors to the mobile home were cldsnd whether Rowley could seg the cout finds that the
magistrate judge incorrectly discredited Rowley’s uncontrovertedrisyi that he could hear
movement coming fronmside. The magistrate judge stated: “[T]his set ofsfgad to all windows
and doors of the motor home being closed and locked), if believed, would also make it more
difficult for Defendant Rowley to have heard any movement inside the motor hontelé ¥s
true that the court should draw all reasonable inferences in favor of theowng party at the
summary judgmerdtage, the court finds that this was not a reasonable inference for theatagistr
judge to make, in the absence of any evidénceven any argument from Paoli) to the contrary.
Thus the record shows that Rowley responded to the north parking lot, the location from
which Paoli had made a recent phone call to police. There, Rowley heard mbeemang from

a parked mobile home. Putting aside whether Rowley actually saw Paoli insideuthi&ncls

3The court is also not conviad that thdactualdisagreement is asadilyapparent as the magistrate judge
made it out to be Rowley indicated that dispatch was on the phone with Paoli abounfitetsventy minutes after
she fled from the apartment complex. Paoli indicated that the police didteohenhome until twentfive minutes
after the phone call to dispatch. ThRewley and Paoli are speaking to sepatiate frames Rowley did not indicate
howmuch time elapsedfterspeaking to dispatch befohe enteredhe mobile home. (D.l. 54 at34.)
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that Rowley possessed sufficient evidence to give him reason to beliefRathatvas inside the
mobile home, even under the more exacting probable cause staSea#dlis-Alarcon v. United

Sates, 662F.3d577 (1st Cir. 2011§“[E]Jven with the more demanding ‘probable cause’ test

the reasonableness inquiry here is whether [reasonably prudent] agedtseeasohably beles

that [defendant] lived at the house (and so would likely be present there in the moxeitigy”

Beck v. Ohio, 379 U.S. 89, 91 (1964))). Thus there was no constitutional violation, and summary
judgment is appropriaté.

Although it finds no constitutional violatiothe courtwill alsoaddress the Defendants’
argument that Rowley is entitled to qualified immunity from.sdihe magistrate judge did not
reach this questiobecausdehe Defendants did not assert the defense at the time: “Defendant
Rowley did not raise a qualified immunity defense with respetisaclaim Therefore, the Court
does notainalyze whether Defendant Rowley is entitled to qualified immunity for tima.€1&D.1.

72 at 47 n.27.) In their Objections, however, the Defendants contend that a djuralfignity
defense may be raised at any time. The court agBee§harp v. Johnson, 669F.3d144, 158 (3d

Cir. 2012) (Qualified immunity is an affirmative defense and generally must be irctluda
responsive pleading or may be considered waidithough it is true that parties should generally
assert affirmative defenses gari the litigation, there is no firm ruleThus, affirmative defenses
may be raised at any time, even after trial, so long as the plaintiffsaofigarejudicé) The court
finds that Paolwould not beprejudiced by the court’s decision to entertain the Rowley’s qualified
immunity defenseat this stage. Qualified immunity waseviouslysubmitted as a defense to

several claims against other Defendants, and Paslinever once addressed the meritdhef t

4 The magistrate judge found that the “sparse record” was a factor in his décidiemy summary
judgment. (D.l. 72 at 4849.) While afactuallyricher record certainly would have aided the cougvaluating
Rowley’s “reason to believe,” the court finds that the facts in the recergl sufficient.
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defense In addition, the court finds it unnecessary and inefficient to recommit the nuatter t
Magistrate Judge Burke to decide the question when the court already hasrguffformation.

See Saucier v. Katz, 533U.S.194 200 (2001) (explaininghat timely rulings on questions of
qualified immunity help avoid “costs and expenses” of litigati@ury v. Best, No. 08-11476-

BC, 2008 WL 2950107, at *3 (E.D. Mich. July 31, 2008) (ruling on defendant’s qualified immunity
defense, even though it was not previously considered by the magistrate judge).

“The general rule ofjualifiedimmunityis intended to provide government officials with
the ability ‘reasonably [to] anticipate when their conduct may give rise titithadbr damages.”
Anderson v. Creighton, 483U.S.635, 646 (1987) (alteration in original) (quotidgvisv. Scherer,
468U.S.183 (1984)). The Supreme Court has provided apmwog approach for evaluating
qualified immunity claims: (1) “whether the facts that a plaintiff has allegedosvrsmake out a
violation of a constitutional right”; and (2) “whether the right at issue ‘elearly esablished’ at
the time of defendant's alleged misconducBgarson v. Callahan, 555U.S.223, 232 (2009)
(citing Saucier, 533U.S.at 2Al). The court may decide the question of whether there was a
“clearly established right” without first determining if aolation occurred. See id. at 236.
“Qualified immunity isapplicable unless the official's conduct violated a clearly established
constitutional right.”1d. at 232 (citingAnderson, 483U.S. at 640.)

The court finds that Paoli's asserted constitutional #¢ghdburth Amendment right to be
free from unreasonable searches and seizungss not clearly established in this caséhough
there is no requirement that there be a “case directly on point” for a right tedbky elstablished,

“existing precedet must have placed the statutory or constitutional question beyond debate.”

> The Defendants first asserted the qualified immunity defense in its syrjudgment briefing. (D.l. 53.)
Paoli did not address the merits in her brief in opposition. (D.l. B6r)hermore, although is not properly before
the court, Paoli’s most recent briefing atkmes not address qualified immunity. (D.l. 7&g supra notel.
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Ashcroft v. al-Kidd, 131S.Ct. 2074, 2083 (2011). As described above, the Third Circuit has never
squarely interpreted the import of the “reason to believe” standard outhifayton. See Veal,

453 F.3dat 167 n.3 (discussingayton, 445U.S.at 603). It is unclear, even to the judiciary, how
much evidence an officer must possess before entering a defendant’'sympgecute an arrest
warrant. Indeed,Magistrate Judge Burke acknowledged that “[i]t is not entirely clear” how to
interpretPayton. (D.l. 72 at45.) The court finds that Rowley could not have violated a clearly
established right on March 7, 2011, when the law remains unsettled even still.

Moreover, “[g]ualified immunity gives government officials breathing room to make
reasonable but mistaken judgments, and protects all but the plainly incompetent orttbose w
knowingly violatethe law.” Santon v. Sms, 134S.Ct.3, 5 (2013) (internal quotation marks
omitted). Assuming a violation did occur, the court finds no evidence to suggd3otilaly was
“plainly incompetent” or knowingly violating the law. There was a valid arraestamt for Paoli’s
arrest. Rowley followed the instructions offered by dispatch and his superiersfiaesponding
to the north parking lot and ultimately entering the mobile home to apprehend Héali.
magistrate judge commented thatHg]issue is a close anhe(D.l. 72 at 4.) The courfinds that
Rowley’s actions were a reasonable exercise of judgment, within the “breationg provided
for government officials.See Santon, 134S. Ct. at 5.

The court finds that Rowley did not commit a constitutional violation when he entered
Paoli’'s motor home to execute the arrest warrant. Alternatively, the codstthat Rowley is
entitled to qualified immunity, as the right at issue was not clearly establiSheatourt disagrees
with the magistrate judge’s recommendation that summary judgmeniemied and grants
summary judgment as to claim agaidstendant Rowlejor the March 7, 2011, incident.

B. Remaining Claims



Magistrate Judge Burke recommended that the court grant summary judgment as to all of
the remaining claims against the Defendants (including the additional claim against Rowley for
events that took place on July 21, 2011). There are no objections properly before the court
concerning the balance of the R&R. The court adopts the remaining recommendations put forth
in the R&R.

V. CONCLUSION

Therefore, IT IS HEREBY ORDERED that:

1. The Defendants’ Objections to the Report and Recommendation (D.I. 73) are
SUSTAINED;

2. The Report and Recommendation, dated July 11, 2014, (D.I. 11) is ADOPTED IN
PART and REJECTED IN PART;

3. The Defendants’ Motion for Summary Judgment (D.I. 52) is GRANTED;

4. The Clerk of the Court is instructed to close this case.

Dated: November LO_ ,2014 J@> / ﬂ[ //

UNIKED STATES DISKRICT/JUDGE

\




	12cv66 memo order
	I. INTRODUCTION
	II. DEFENDANTS’ OBJECTIONS
	III. STANDARD OF REVIEW
	IV. DISCUSSION
	V. CONCLUSION
	1. The Defendants’ Objections to the Report and Recommendation (D.I. 73) are SUSTAINED;
	2. The Report and Recommendation, dated July 11, 2014, (D.I. 11) is ADOPTED IN PART and REJECTED IN PART;
	3. The Defendants’ Motion for Summary Judgment (D.I. 52) is GRANTED;
	4. The Clerk of the Court is instructed to close this case.


	12cv66 Incorrect memo order 9

