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NQREIKA, U.S. DISTRICT JUDGE:

Before theCourt is a motion for summary judgmefi2.l. 199 by Defendants Ihouma
Chuks, Olatokunt GbadeboDr. Linda GalefSurdo and Ema Ndi (collectivelythe Medical
Defendants”) seekingsummaryjudgment that Plaintiff Wayne R. Averill'§‘Plaintiff” or
“Averill”) claims against #imare barred by the applicable statute of limitatioRer the reasons
discussed below, tHeourtwill GRANT the Medicd Defendants’ motion for summary judgment

l. BACKGROUND

On May 14, 2012, Averill, a former inmate at James T. Vaughn Correction Cidatea
pro secomplaint asserting violations of his civil rights pursuant to Section H388e¢ll aglaims
of medicalnegligence, medical malpractice, and negligeriPel. 3). Plaintiff's complaint name
a series of medal professionls and medical providers as defendarfid.). On January 2, 2013,
Plaintiff filed the First Amended Complaint, (D.l. 19), adding additional defendanteluding
Correct Care Solutions, LLCCCS”) (the prison medical provider from July 2010 through June
2014) -andextending the@eriod of allegediolations into 20130n September 19, 2013, Plaintiff
filed a Second Amended Complaiimicluding twenty additionatiefendats and extending the
alleged conduct through the summe26£.3. (D.I. 24). A month later, on November 21, 2013,
Plaintiff movedto amend the Second Amend€dmplaint. (D.l. 25). After reviewing and
screeimg the Second Amended Complaint pursutm28 U.S.C. § 1915 and 8§ 1915A, Geurt
dismised all defendants except for four individbahamed defendants, two medical providers,
and a number of Jane/John Does who were employételnyedical providers(D.l. 26). In the
accompanying order, th€ourt stated“[w]h en plaintiff learns the identity of thgorrectional
Medical Services, In¢'CMS”)] and CCS Do®efendants, he shathmediatelymove the court

for an order directing amendment of the caption and service upon tiiPrh.27 at 1 emphasis



added). The parties engadein discovery in 2014 and 20150n March 12, 2015, Plaintiff
submittedinterrogatory responsedentifying each of the Medical Defendants as participants in
his careduring the time at issyéut did not seek to amend the Second Ame@tedplaintor the
captionto add them. (D.l. 90 at 8, 10, 20, 21, 24, 30).

On June 23, 2015, the Court entered a scheduling trdeallowed amenchent of the
pleadings until August 24, 2015D.l. 98 at 1). No amended pleadings were filed before that
deadline. On October 13, 2015, Plaintiff sought leave to file gyag§8-arended complaint with
additional claims and defendant®.l. 101, Ex.1). The court denied #hmotion,as afailure to
comply with the Scheduling Ordea,failure to comply with the Local Ruleand an improper
attempt to addrfew defendants factsunrelated to the original complaint(D.l. 125).

Plaintiff was assigned counsel on May 9, 20{B.I. 139). Thereafter, th€ourt entered
an amended scheduling order thatadflarch 29, 2017 deadline for amendment of pleadings.
(D.I. 151). On Marct29, 2017 Plaintiff movedfor leaveto file a Third Amended ©mplaint,
which included claims against the Medical Defendants in place of previousd E€CS
Jane/John Doe” defendantfD.l. 153). On October 16, 2017, theourtgranted thamotion in
pat and deniedt in part. (D.l. 170). On November 3, 201 Plaintiff filed the Third Amended
Complaint. (D.l. 174).

TheMedical Defendants filedmotion to dismiss on December 13, 20{[2.1. 182). The
Court denied tat motion, allowing the parties to engage in a short period of expedited discovery
on the issues of application of the statute of limitations to the claims against the IMedica
Defendants.(D.l. 198). Plaintiff conducted no additional discovery with respect to the statute of

limitations and potential relation back. (D.l. 200 at 7). On Noveribef018,the Medical



Defendants filed the pending motion for summary judgment. (99. Plaintiff oppo®s the
motion. (D.l. 202).

. LEGAL STANDARD

Pursuant to Rule 56(a) of the Federal Rules of Civil Procedure, “[tlhe court <hall gr
summary judgment if the movant shows that there is no genuine dispute as to aral faetemd
the movant is entitled tudgment as a matter of law.” The moving party bears the burden of
demonstrating the absence of a genuine issue of materialSaetMatsushita Elec. Indus. Co.,
Ltd. v. Zenith Radio Corp475 U.S. 574, 5886 (1986). An assertion that a f&chotgenuinely
disputed must be supported by citing to “particular parts of materials in ttl réacluding
depositions, documents, electronically stored information, affidavits or demtexastipulations
(including those made for purposes of the motion only), admissions, interrogatorysanswe
other materials,” or by “showing that the materials cited do not estabéshbsence or presence
of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the
fact.” Fed. RCiv. P. 56(c)(1)(A) & (B). If the moving party has carried its burden, the nonmovant
must then “come forward with specific facts showing that there is a genuuree fmstrial.”
Matsushita 475 U.S. at 587 (internal quotation marks omitted). The Cwilirt“draw all
reasonable inferences in favor of the nonmoving party, and it may not make credibility
determinations or weigh the evidenc®e&eves v. Sanderson Plumbing Prods., B0 U.S. 133,
150 (2000).

To defeat a motion for summary judgment, the nonmoving party must “do more than
simply show that there is some metaphysical doubt as to the material fdetsrishita 475 U.S.
at 586;see alsd?odobnik v. U.S. Postal Serv09 F.3d 584, 594 (3d Cir. 2005) (party opposing

summary judgment “must present more than just bare assertions, condillegations or



suspicions to show the existence of a genuine issue”) (internal quotation marlxlipmithe
“mere existence ofmne alleged factual dispute between the parties will not defeat an otherwise
properly supported motion for summary judgmeatiia factual dispute is genuine only where
“the evidence is such that a reasonable jury could return a verdict for the nonmastyng p
Anderson v. Liberty Lobby, Inc477 U.S. 242, 2448 (1986). “If the evidence is merely
colorable, or is not significantly probative, summary judgment may be granteéddt 24950
(internal citations omittedkee alscCelotex Corp. v. Catretd77 U.S. 317, 322 (1986). Thus, the
“mere existence of a scintilla of evidence” in support of the nonmoving party’ iopos
insufficient to defeat a motion for summary judgment; there must be “evidence on kdjainyt

could reasonably find” for the nonmoving par§nderson477 U.S. at 252.

1. DISCUSSION

The MedicalDefendants argue thatimmaryjudgmentis appropriate becaugdaintiff’'s
8 1983claims ardarred by the twayear statute of limitations and do not relate back to the original
pleading. (D.l. 200. As an affirmative defense, the burdeh proving that the statute of
limitations bars the actioffialls upon the Medical Defendant§eeRichard B. Roush, Inc. Profit
Sharing Plan v. New England Mut. Life In©.C311 F.3d 581, 585 (3d Cir. 2002Because the
statute of limitations is an affirmative defense and becftbhsedefendantjs the movant for
summary judgment, the burden of proof that the statute of limitationgtbarglaintiff's] action
rests on [the defendari)} Plainiff does not, howevewispute that the amendment naming the
Medical Defendants was outside of the ty@ar statute of limitations. (D.l. 202 a(*#laintiff
does not dispute that the amendment naming the Individual CCS Defendants was outsigle the t
yea statute of limitations)). Thus, the Coulfinds that the Medical Defendants have met their

burden in showing that the twear statute of limitationsan before the action was amended to



supplement in their names in place offao&” designation. Now, th€ourtneed onlyconsider
whether the amendment “relates back” to the Second Amended Complaint.

Rule 15(c)allows for the “relation back” of certain amendments to pleadings that were
filed during the statutorlmitation period. As an initial mater, courts have consistently held that
the burden of proof for relation back falls upon PlaintifeeMarkhorst v. Ridgid, In¢ 480 F.
Supp. 2d 813, 815 (E.D. Pa. 20Q7Rlaintiff bears the burden of establishing the requirements of
15(c).”); Dodson vHillcrest Sec. Corp.95 F.3d 52 (5th Cir. 199€)While [the defendanthad
the burden on summary judgment of presenting evidence sufficient to prove its sfatute
limitations defense, [the plaintiffjad the burden of proof to rebut the statute of limitations grounds
by relation back under Rule 15(3).Wine v. EMSA Ltd. Bhip, 167 F.R.D. 34, 38 (E.D. Pa. 1996)
(“The plaintiff carries the burden to prove both the notice and “mistake” requireinents.

Under Rule 15(c)(1)(C), an amendment that changes the party or the nantiagarty
in an action relates back to the original pleading only if a plaintiff can:qfigwhe claim set forth
in the amended pleading arose out of the conduct, transactiatcurrence in the original
pleading; (2) withirl20 days of the filing of the complaitheMedical Defendants received notice
of the institution of the suit and would not be prejudiced in maintaining a defense;)ahe (3
Medical Defendantknew thatpbut for a mistake concernirigeiridenties theywould have been
made a party to the actiolseeGarvin v. City of Philadelphia354 F.3d 215, 222 (3d Cir. 2003)
(citing Singletaryv. Pennsylvania Dept. of Coy266 F.3d 186, 194 (3d Cir. 2001 Because this
rule is conjunctivePlaintiff must prove each of the three facto&ngletary 266 F.3cat 194 The
Medical Defendants argue that Plaintiff’'s claims to not relate back under Rtlkeedause they
did not receive notice of this action nor is there any evidence that they should have known that

they would be added to the Complaint within 120 days of the filing of the original Com(aint



any of the amended pleadings).” (D.l. 200 at 13). Thougarthenents presented the Medical
Defendantsin their motion for summary judgment are directed at the second factor, the dburt wi
review each of the three factdos completeness.

A. TheClaimsAgainst The M edical Defendants Arise Out of the Conduct,
Transaction, or Occurrence Set Forth in the Original Pleading

As noted abovehe firstfactor in evaluating whether a subsequent pleading relates back
to an earlier one is whether the clainthe latempleading ariseout of the conduct, transacticor
occurrence sdorth in the original pleadingThere is no dispute thiis factor ismet AsPlaintiff
assertedn the briefing on thenotion to dismissthe“Third Amended complaint simply identifies
those individuals, who already were party t@ taction, by name and clarifies the factual
allegations against thein(D.l. 185 at 5).The Medical Defendantdo notcontest thisand the
Court finds the firsfactoris satisfied.

B. The Medical Defendants Did Not Receive Notice of the Institution of
the Suit Within Statutory Period

“The parties to be brought in by amendment must have received notice of theonstituti
the action within 120 days following the filing of the action, the period provided for seffice o
complaint by Rule 4(m) of the Federal Rules of Civil Procedir@arvin v. City of Philadelphia
354 F.3d 215, 220 (3d Cir. 2003). The Third Circuit has recognized that notice can be actual,
constructive, or imputed.”In re Color Tile Inc, 475 F.3d 508, 512 (3d Circ. 2007) (citing
Singletary 266 F.3d at 195)As stated above, the Plaintliisthe burden oshowingthat the

Medical Defendants had notice of the institution of the sBiaintiff has failed to show thdhe

Rule 4(m) was amendemh December 1, 2015 to reduce $leeviceperiod fom 120 days
to 90 days. Fed. R. Civ. P. 15 at n.2015 Amendmehis dmendment occurred after the
filing of the Second Amended Complaint, ahe Court will apply Rule 4(m) as it existed
at thetime of filing.



Medical Defendants had notice of Plaintiff's suit within 120 days of its ingtitutie., by
April 10, 2014
1. Actual Notice

Plaintiff fails toshowthat any of the Medical Defendants had actual notice of the institution
of this suit. Instead Plaintiff argues that[t]he evidence does not establish that the Individual CCS
Defendants did not hear of the commencement of litigation against CCS.” (D.l. 8D2 A
explainedsupra this is not the standard. It is the plaintiff, not the defendant, wist set forth
evidence proving noticéor relation back Plaintiff has not done so. Moreover, tiiedical
Defendantsvent beyond what was required by supplafigdavits from Ihouma Chuks, Ema Ndi,
and Olatokunbo Gbadelstating that they wersunaware of the claims asserted by Plaintiff in this
case or that [they] would be named as a defendant until [they] were served Witirthdmended
Complaint.” (d., Exs. AC 1 3). The Courtgrantedieave to perform limited discovenn this
issue, during which timé&laintiff could have sought documentary evidence or oral testimony
relating to whether #h Medical Defendantaere put on notice of the action within trexjuired
time period. Plaintiff elected not takesuch discovergr obtainanyevidenceas to actual notice.

Thus, thee is no genuine dispute as to any material fétt respect to actual notice.

2 Where the Defendant procequa® seandin forma pauperisthe 126day period does not
begin until theCourt has completed iteviewand screeing pursuanto 28 U.S.C. § 1915
and 8 1915A.See Urrutia v. Harrisburg Cty. Polideep’t, 91 F.3d 451, 4534 (3d Cir.
1996). Here, th€ourt concluded its review and screening on December 11, 2013, setting
the end of the 120-day notice period at April 10, 2014. (D.l. 185 at 9).



2. Constructive or Imputed Notice

As to constructive or imputed notice, the Third Circuit has recognized two methods by
which a @urt can impute notice under Rule 15(c)(3): the “shared attorney” method and the
“identity of interest” method. Garvin, 354 F.3dat 222 “[T]he‘shared attornéymethod, . . .is
based on the notion that when the originally named party and the parties sought to beeadded ar
represented by the same attorridlye attorney is likely to have communicated to the latter party
that he may very well be joined in the actibrid. at 22223 (citing Singletary 266 F.3d at 196
(internal quotations omitted)“[T]h e identity of interest method. . generally means that the
parties are so closely related in their business operations or othérescthat the institution of
an action against one serves to provide notice of the litigation to the dtheaf’223 (citing
Singletary 266 F.3d at 1B (internal quotations omitted)Plaintiff has not offered evidence
sufficient to establish notice under either method.

a. Shared attorney

The Third Circuit has noted thidt] he relevant inquiry under this method is whether notice
of the institution of thigction can be imputed to [the newly named defendant] within the relevant
120 day period . ., by virtue of representation [the newly named defendant] shared with a
defendant originally named in the lawsulihgletary 266 F.3d at 196. The key to this inquiry is
whether the Medical Defendants were “represented at any time during the relevatay120
period.” Wallace v. HoustgrNo. 12820-GMS, 2015 WL 877887 (D. Del. Feb. 26, 2019he
entirety of Plaintiff's argurant on this issue contends thfifhe Court should find that the

Individual CCS Defendants had imputed or constructive notice of the Second Amendedi@ompla

3 “[llmputed notice falls under the doctrine of constive notice. . ., so that imputed notice
under Rule 15(c)(3) requires either a shared attorney or an identity of mterkste
Color Tile Inc, 475 F.3d 508, 512 (3d Cir. 20Q(¢jting Garvin, 354 F.3d 21p



through . . . their novghared counsel.” (D.l. 202). This isuificient Plaintiff hasoffered no
evidence that the Medical Defendants were representedebgowsharedcounselduring the
relevant periodbetweenDecember 11, 2013 and April 10, 201To the contrary, the affidavits
provided byseveral of the Medical Defendaratestthat they had not spoken with counsel for
CCS about this case prior to being served in 2017. (D.l. 200, £xJB). It was Plaintiff’s
burden tooffer evidence giving rise to an inference of notice via shared couSssWallace
2015 WL 877887, at *4.In the absence of facshowingthat the Medical Defendants were
represented by the neshared counseluring the relevant time peripthe Court will decline“to
pile assumption on top of assumption to reach a conclusiontha¥ledicalDefendantshad
received “some type of notitéhrough a communication or relationship withlasaermutual
attorney. See Garvin354 F.3d aR27.
b. Identity of interest

Identity of interest occurs whetparties are so closely related in their busirgesations
or other activities that the institution of an action againg smrves to provide noticef the
litigation to the othet. Singletary 266 F.3dat 197(citing 6A Charles Alan Wright et al., Federal
Practice & Procedure 8§ 1499, at 146 (2d ed. 199@hurts have routinely held that non
managemenrlievel employees do not share a sufficient nexus of interest with their empboye
allow for imputed noticabsent sme other circumstances that permit such an inferegeeid.
at 199 (finding a staff psychologist employed by the Department of Correctidhsnw
administrative or supervisory duties could not be considered to have an idémitgrest with
his empoyer); Ballard v. Williams No. 1831456, 2012 WL 4435118, at *5 (M.D. Pa. Sept. 24,
2012) Graves v. LaniganNo. 137591(ES), 2016 WL 4435673, at *5 (D.N.J. Aug. 17, 2016)

Here,Plaintiff has nobfferedany evidencehat theMedical Defendants have any supervisory or

10



administrative responsibilitiesr are otherwise sufficiently high in ti&CS’shierarchy to suggest
that their interests are identical tioat of their employer. Instead, Plaintiffargues that “the
Individual CCS Defendants had reason to expect their potential involvement when it is their
conduct that forms the basis for some of the claims against CCSC&fl dand Dr. Reiger knew
of the claims against the Individual CCS Defendants before they answer8ddbd Amended
Complaint” so “[i]t is reasonable to infer that the individual CCS Defendantsl refathe
commencement of litigation against their employer that was based onaheurct.” (D.l. 202 at
6). This conjecture is insufficient to meet the burden necessary to impute notice thmeugh t
identity of interest methodThe record indicates that Defendant Chuks was a nurse, Defendant
Gbadebo was a nurse précmer, Defendant Ndi was a nurse practitpaed Defendant Galef
Surdo was a doctor. (D.l. 200 at 14 n.3; Ex. A{ 1; Ex. B 1; Ex. C {1 1). Without more, the Court
cannot find these to be managerial roles, administrative rolespttmrwise subject to
circumstances that might permit an inferetita notice was received:or this reason, the Court
rejectsPlaintiff's identity of interest argument

Becausedhe Plaintiff has failed toffer evidence that would allow the Court to find that
the Medical Defendants had a “shasdtbrney” or “identityof interest” withtheir employer, the
original DefendantCCS, the Court cannot find that the Medical Defendants had constructive
notice of the Second Amended Complaint before April 10, 2@Al4intiff’s failure to carry his
burden with respect to notige fatal to his assertion that his amendment narttiegviedical
Defendants relates back to the Second Amended Complaint. Notice is a necessarye®Roient
15(c) and the failure to adduce evidence of its existence, either actually ouctvedty, requires
the Court to find that summary judgment is prowéh respect to the Medical DefendantSee

Contini v. Cranmer117 F. Appx 186, 189 (3d Cir. 2004 The District Court was therefore

11



correct in entering summary judgment in favor of the defendants based upon tleeofaontini
and Patterson to demstrate a necessary element of their prima facie case.”).
C. Thereis No Evidence The Medical Defendants Knew That, But For a

Mistake Concerning Their Identities, They Would Have Been Made
Party To TheAction

The thirdfactorfor relation backequires Plaintifto establish thafthe party sought to be
added knew that, but for a mistake concerning his or her identity, he or she would have been made
a party to the actionGarvin, 354 F.3d at 222The question of what constitutes a “mistake” under
the third prong is an issue of contention amongst the circitsimber of circuits- includingthe
First, Second, Fourth, Fifth, Sixth, Seventh, and Eleventh Cireutavefound that “lack of
knowledge of a defendant’s identity is not a ‘mistake’ concerning that identingletary 266
F.3dat 201. TheThird Circuit, howeverhas found that “[a] ‘mistake’ is no less a ‘mistake’ when
it flows from lack of knowledge as opposedihaccurate descriftn . . . both errors render the
plaintiff unable to identify the potentially liable party and unable to name thigtipahe original
complaint.” Arthur v. Maersk, In¢.434 F.3dL96, 2093d Cir. 2006).Here, undeArthur, Plaintiff
is correct that his lack of knowledge of the actual names of the individual Mediteidants is
sufficient to constitute a “mistake” under Rule 1See alsdNVallace 2015 WL 877887 at *3.
Arthur, however makes cleathatamendmentsnly “will relate back to the original complaint if
the partyhad adequate notice of the action and should have knaatit inould have been named
in the canplaint butfor a mistake.” 434 F.3d at 2G8mphasis added)This indicates that even
where a mistakés found,the mistake must be made in conjunction with notice to the putative
defendants, such that they “should have known” they would have been n&haediff argues
thatthe Medical Defendants should have known bec&&S had notice of the litigation based

on the conduct of the Individual CCS Defendants, who were named from the onBeieas
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defendants,’and CCSshould have investigated Plaintiff's claims or instituted some form of
litigation hold that would have alerted the Individual CCS Defendants to their pdiéxility.”
(D.I. 202 at 8). This argumeid unavailing. The Second Amended Complajmtovides no
specific allegations against the CCS Jane/John Does, but instead rs&s¢helin as defendafits
It defies logic that a complaint devoid of specific allegations against “Doe” defendouldoe
saidto put individuals on notice such that they should have known they would have been named
but for a mistake. Additionally, there isno evidence that the fative defendants had actual
knowledgeof this action or that notice could be imputed through the shared attorney or idéntity
interest methodPlaintiff cannot rely on conjecture that Defendant CCS shouldihtwenedthe
Medical Defendants that they mightlagernamedn this litigation Plaintiff had leave to conduct
discovery and could have sought out evidence to show that CCS began its investigation or
instituted a litigation hold after the filing of the Second Amended Complaint. Plaiiatiff,
whatever reason, elected notdio so, and the Coucnnotaccepimere speculation to shavat
the Medical Defendants should have knaafrout the litigation Plaintiff hasfailed tocarty his
burden topresent evidencshowingthe Medical Defendants should have known they would be
named in this litigatiodut for his failure to know thenames at the time of the Second Amended
Complaint.

SincePlaintiff has failed to carry his burden with respect to the second mddeattorsof

the Rule 5(c)(3) test, he cannastablish that his claims against tledical Defendantselate

4 The Second Amendedomplaint’s “Statement of Claim” never refers to “CCS Jane/John
Doe(s)” as listed in the caption. Instedd Second Amended Complaint references “CCS
staff” in two paragraphssimply stating, “Plaintiff . . . was told by CCS staff that def.
Shanne mearfor plaintiff to be seen by anfsic] ENT since it is a throat issue,” and
“[a]pprox. 6/2012(plaintiff believes) CCS through a throat swab determined that the
plaintiff had MERSA in his throat, however; plaintiff was not told by CCS stafbiutef.
Shanne during later consult.” (D.l. 24 11 81-82).
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back to the Second Amended Complaint. There is no genuine disgiuaintiff’'s claims against
the Medical Defendants are barred by ithlevant statute of limitations and do not relate back to
the Second Amended Complaifitor this reason, the Medical Defendantseattled to judgment

as a matter of lawnd their motion for summary judgment is granted.

V. CONCLUSION

For the forgoing reams, the Medical Defendantsmotion for summary judgment

(D.I. 199)is GRANTED. An appropriate order will follow.
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