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/s/ Richard G. Andrews
ANDREWS, U.S. DISTRICT JUDGE:

After a threeday trial in January 2020, a jury found Defendant 2Wire infringed claims 17
and 18 of U.S. Patent No. 7,453,881 ('881 patent). The jury also found the asserted claims were
not invalid as anticipated®efore me is 2Wire’81otion for Judgment as a Matter of Law, or in
the Alternative, for a New Trial(D.l. 1292).1 haveconsidered the briefing. (D.I. 1293, 1300,
1302).Because substantial evidersgports the jury’s verdict, the Motion for Judgment as a
Matter of Law is denied. The Motion in the Alternative for a New Trial is aletede
l. BACKGROUND

Plaintiff TQ Delta filed this action on November 4, 2013, accusing 2Wire of infringing
twenty-four patents. (D.l. 1). | split thease into separate trials based on the different families of
patents. (D.l. 280). This trial was about Family 2, which th&gsaultimately narrowed to only
one patent: the '881 patent. This patent relates to asynchronous transfer mode (ATM) over
digital subscriber line (DSL). (‘881 patent at 1:15-17). TQ Delta assertssclairand 18:

17. A plurality of bonded transceivers, each bonded transceiver utilizing at least

one transmission parameter value to reduce a difference in latency between the

bonded transceivers, wherein a data rate for a first of the bonded transeeivers i

different han a data rate for a second of the bonded transceivers.

18. The transceivers of claim 17, wherttipat least one transmission parameter

value is a Reed Solomon Coding parameter value, an interleaving parameter

value, a coding parameter value, a codeword size value or a framing parameter

value.

(Id. at 12:57-67).
The accused products are three mode®Mife DSL modems. On January 16, 2020, the

jury found that the three products all infringe both claims. (D.l. 1270). The jury also found that

the clams were not anticipated by U.S. Patent No. 6,222,858 (Counterragh). (



. LEGAL STANDARD
Judgment as a matter of lamder Federal Rule of Civil Procedurg®0s “granted only
if, viewing the evidence in the light most favorable to the nonmovant and giving it the advantage
of every fair and reasonable inference, there is insufficient evidenceninash a jury
reasonably could find for the nonmovarArhgen Incv. Hospira, Inc.944 F.3d 1327, 1333
(Fed. Cir. 2019) (cleaned up). Infringement and anticipation are both factual questibtise a
jury’s decision is reviewed for substantial eviderdeat 1335-36. “A factual finding is
supported by substantial evidence if a reasonable jury could have found in favor of the prevailing
party in light of the evidence presented at trild.”at 1335. ddgment as a matter of law is
“sparingly” granted, and courts “must refrain from weighing the evidence, determiging th
credibility of witnesses, or substituting our own version of the facts for that of the layra
v. Philadelphia Hous. Auth497 F.3d 286, 300 (3d Cir. 2007).
A district courthasdiscretion to grant a new trial under Federal Rule of Civil Procedure
59(a). Olefins Trading, Inc. v. Han Yang Chem CofpF.3d 282, 289 (3d Cir. 1993). One
reason a court may grant a new trial is if “the jury’s verdict is against the cegintvof the
evidence, and a new trial [is necessamyprevent a miscarriage of justit&olvay, S.A. v.
Honeywell Intl Inc., 886 F. Supp. 2d 396, 401 (D. Del. 201jd, 742 F.3d 998 (Fed. Cir.
2014). In deciding whether to grant a new trial, a court maysudistitute its judgment of the
facts and the credibility of the witnesses for that of the jurgdnard v. Stemtech Int’l In834

F.3d 376, 386 (3d Cir. 2016).



[II. DISCUSSION

A. Infringement

“Literal infringement of a claim exists when every limitation recited in the claim isdfoun
in the accused deviceKahn v. Gen. Motors Corpl35 F.3d 1472, 1477 (Fed. Cir. 1998)Vire
argues that its products do riatiliz[e] at least one transmissigrarameter value to reduce a
difference in latency between the bonded transceivassrequired by the asserted claiins.
construed thiiimitation to mean: “utiliz[e] at least one transmission parameter value to reduce a
difference inconfigurationlateng/ between the bonded transceivers.” (D.l. 492) (emphasis
added). The specification explains that “configuration latency . . . is based on the ctinfigura
of the DSL transmission parameters,” and that “these parameters include theegatadrag
parameters, such as the coding method, codeword size, interleaantepers, framing
parameters, or the like.” ('881 patent at 6:12-16).

At trial, TQ Delta called Dr. Kevin Almeroth, who examined the firmwamehe accused
productsDr. Almerothtestifiedthat thesourcecodeuses functions called “minDelay” and
“maxDelgy” to set minimum and maximum latency constraornseach of the bonded lines of a
DSL connection(D.l. 1308 at 158:12-161:3). Dr. Todor Cooklev, another expert for TQ Delta,
reviewed Dr. Almeroth’s analysis of the source code. Based on that analtysigoklev
testifiedthat the transmission parameters are seleatel@pendently such that the latency of
each bonded linfalls between the maximum and the minimum value thspegified! (Id. at
58:10-13). This process, he testified, means tinat fatency difference betwedre two lines is
reduced to the difference between the maximum and the minimum so that it can be nomore tha

thatdifference.” (d. at 58:14-17). Dr. Cooklev concluded that the firmware on the accused



products therefore shows that the produethie the difference in configuration latency
between the bonded transceivdld. at 58:17-19).

In addition to this source code evidence, TQ Delta point@tioe’s compliance with
international technical standards. One standard, ITU-T G.998.2, states, “Mutippeation
requires a bound on the differential latency experienced between pairs in an tagiogeoap.”

(Id. at 51:13). Dr. Cooklev testified that a “bound” is an upper limit, and the standard requires
that the differentiblatency between the pairs be below that boulddaf 51:47). Another
standard, IEE 802.3ah, states, “The maximum latency difference between any twotadgrega
links is controlled.” [d. at 52:13). Dr. Cooklevtestified that this means the difference in latency
between two bonded transceivers is controlled to be below the upper limit allowed for
differential latency(ld. at 37). He further testified that 2Wingublicized that its products

comply with these bonding standards. at37:3-19.

TQ Deltaalso presented evidence based on 2Wire’s own documents. Dr. Cooklev pointed
to a 2Wire document, called the “Ubermatrix,” which states, “Bonded lines MUST be
configurable to run the same interleaving delald” &t 55:10-13) (emphasis in original). Dr.
Cooklev testified that this requirement means the produetsapable afising transmission
parameters, such as codeword size and interleaver dep#ithieVe the same interleaving
delay” and theythus “reduce thdifference in latency between the lines down to 2€id. at
55:15-22). According to Dr. Cooklev, “interleaving delay,” as used in the Ubermatrix, is the
same as “configuration latencyld( at 56:13-21).

2Wire argues TQ Delta presented ohjypothetical evidence, and none of this evidence
shows an actual reduction in differential latency. (D.l. 1293 &d¥)example, 2Wire attacks

Dr. Cooklev’s testimony because he referred to a chart, which showed hypothetigallesxaim



how differencesn latency would change based on varying transmission paramktesas.q).
This chart, however, was merely an illustration of Dr. Cooklev’s pbli@tprimarily formed his
opinion based oBWire’s source code, the products’ compliance with technical atdsdand
2Wire's documents abouitis products’ functionality. Dr. Almeroth pointed to specific portions of
code that constrained the latency of the bonded lines. This was not hypothetical evidence.

It was not necessary for TQ Delta to run Ismaulationsin front of the jury of modems
with and without thelaimedinvention. As Dr. Cookletestified it would beimpossible to take
infringing portions of the software out of the devices to run such tests. (D.l. 1308 &)94:5-
There was no testiomy at trial that the devices could operate in multiple possible modes, and
only some of those modes were infringing. No witness testified, for instancthdahat
“minDelay” and “maxDelay” functions were merely optional features or that theyapmlied in
certain modegEven if it istheoreticallypossible that the lateigs of two bonded lines could
occasionallyfall within the maximum and minimumonstraintsiq which case, the difference in
latency would not be reduced), the jury could still reasonably conclude that the products
necessarily infringe at least some of the ti®ee Wisconsin Alumni Research Found. v. Apple
Inc., 905 F.3d 1341, 1349 (Fed. Cir. 2018)A] product that sometimes, but not always,
embodies a claim nonetheless infjes.’) (cleaned up). Thus, viewing the evidence in the light
most favorable to TQ Delta, | concluthe jury’sinfringement verdict was supported by
substantial evidence about the functionality of the accused products.

| will also deny 2Wire’s alternatezmotion for a new trial on infringement. The jury’s
verdict was not against the clear weight of the evid@nesented at trial. The testimony about
the source code, technical standards, and 2Wire documents all weighed in favor ofm&ninge

The evidence was not, as 2Wire argues, merely hypothetical. Rather, the evidences Hupport



jury’s finding that the accused products use transmission parameter values, suckvasdcode
size and interleaver depth, teetluce a difference in latency beemethe bonded transceivers.”
The record does not suggést verdict resulted in a “miscarriage of justice,” nor was this a case
where the verdict “cries out to be overturned or shocks [the] consciélidikaimson v. Consol.
Rail Corp, 926 F.2d 1344, 1353 (3d Cir. 1991). Thus, | will deny the motion for a new trial.

B. Invalidity

A patent is invalidor anticipationunder 35 U.S.C8 102 ‘if a single prior art reference
discloses each and every limitation of the claimed invent®diering Corp. v. Geneva Pharm.
339 F.3d 1373, 1377 (Fed. Cir. 2003). Anticipation must be shown by clear and convincing
evidenceOrion IP, LLC v. Hyundai MotorAm, 605 F.3d 967, 975 (Fed. Cir. 201Bgcause
2Wire bore the burden of proof at trial on invalidity, to succeed on its motion for judgment as a
matter of law, it must establisthere isinsufficientevidencedor permittingany different
finding.” Amgeninc. v. Hospira,Inc., 944 F.3d 1327, 1333 (Fed. Cir. 2019).

2Wire argues that the asserted claims of the '881 patent were anticipated ibgr@agn
an earlierpatent thatlso relates to data communication systesush as DSLTQ Delta argues
that Countermatacks the claim element, “each bonded transceiver utilizing at least one
transmission parameter value to reduce a difference in [configuration] |ddetvegen the
bonded transceiversDr. Krista Jacobsen, an expert withné&ss2Wire, testified that
Counterman meets this limitation, and gloénted to a portion of Counterman whitiscloses
“[N] ominal cell transfer delay is typically the resulisefecting certaif-EC[forward error
correction]parameters in order to meet a desired, com@m®&[quality of service] objective.”
(D.I. 1309 at 615:11-16) (citing Counterman at 6:8-13). Dr. Jacobsen opimedh'ds this is

saying is you control the deldy selecting certain FEC parameters to meet whatever your



guality of service requirement is, whifjhincludeswhatever delay ydte looking to meet.(D.I.
1309 at 615:16-19).

Dr. Cooklev, however, testified that, rather than using transmission parameters & reduc
a difference in latency, Counterman groups links together that happen to have the same laten
(D.I. 1309 at 671:1B). This grouping, according tr. Cooklev, occurs after the transasis
have been configuredd( at 671:3-%. Dr. Cooklev testified that, at that pointt’sitoo late to
initialize them” because “they’ve already been initialized, and then there ibgudétision to
group them or not.”ld. at 671:6-8). Thus, Dr. Cooklev concluded, Counterman does not
disclose a system that “reduce][s] the difference” in configuration latency.

2Wire responds that claim 17 does not require transceivers to be bonded (or grouped)
beforetransmission parameters are selected. (D.l. 1302 at 6). This misses Dr. Gop&ieiIf
Counterman just discloses a technique of grouping links together with the same lateray, then
reasonable jury couldaveconcludedt does not actuallyréducea difference in configuration
latency” between any two link¥he difference in latency between any two links would remain
the sameCounterman might be addressthg sameroblem as the '881 patemiut it issolving
it in a different wayAs Dr. Jacobsen testified, Counterman discloses a technique for meeting a
“quality of service requiremefitwhich canbe low delay, but a reasonable jury coi&ve
concluded she did not provide cleardconvincing evidencehat Counterman discloses a
technique to feduce a difference in latency” between any liwks (ortransceivers Thus, |
find there was substantial evidence to support the jury’s verdict that the askenbsdxere not
invalid as anticipated.

| will also deny 2Wire’s motion in the alternative for a new trial on invalidity because a

new trial is not necessary to “prevent a miscarriage of justgmvay 886 F. Supp. 2dt401.



The jury had sufficient evidence to support its verdict, especially considering 2Wiré&ntior
prove invalidity by clear and convincing evidence.

C. Jury Instructions

2Wire argues | erred in providing the following jury instruction on infringement:

Claims 17 and 18 of the '881 patent are apparatus claims. An apparatus claim

covers what a device is, not what a device does. If you find that TQ Delta has

demonstrated any of 2Wire’s accused products infringe claims 17 and/or 18, then

you must find that 2Wire’s accused products infringe claims 17 and/or 18

regardless of how the accused products are actually used by 2Wire or its

customers.
(D.l. 1312 at 772:B).

A party seeking a new trial based amerroneous jury instruction must establish: “(1) it
made a proper and timely objection to the jury instructions, (2) those instructionegadhe |
erroneous, (3) the errors had prejudicial effect, and (4) it requested taleinstructions that
would have remedied the erro6&achange Int’l, Inc. v. COR, Inc, 413 F.3d 1361, 1381 (Fed.
Cir. 2005).

There was a timely objection. (D.l. 1309 at 710:14 — 7152\&)re argues this
instruction was erroneous because claim 17 includes the word “utilizing.”1@®8 at 15).
2Wire argues the jury should have been instructed that TQ Delta needed to show that “each
bonded transceiver” actually utilizes “a transmission parameter to reduderardié in
latency,” and not just that the transceivers are capable of that fuatiever instructed the
jury, however, that it could find infringement if the accused dewieemerely capable of
infringement. In addition to the instruction 2Wire challengésld the jury:

A patentclaimis infringed onlyif a 2Wire product includegachand every

elementrecited in thapatentclaim. If 2Wirés product does not contain one or
moreelementsecited in a claim, th&Wireproductdoes not infringéhatclaim.



(D.l. 1312 at 771:17-21).

Thus, the jury was instructed that 2Wire needed to show the accused products included
each and every element of the asserted claims, including the “utilizing” elerhentvds a
correct statement of ladee LifeNet Health v. LifeCell Cor837 F.3d 1316, 1325 (Fed. Cir.
2016)(“Direct infringement of an apparatus claim requires that each and every limgatio
forth in a claim appear in an accused prody¢tieaned up). | therefore conclude this
instruction was not erroneous, and | deny 2Wire’s motion for a new trial.

D. Evidentiary Ruling on Prosecution History

2Wire argues it was prejudiced by my ruliaigtrial to exclude certain testimoaypout
the file history of the '881 patent. Following an objection by TQ Delta’s counsel, | hdéd t
2Wire could elicit testimony about what prior art was in front of the patent examinénabut
testimony about a “lengthy history of cancelling claims, adding claiyesting claimsfand]
rejecting new claims” was inadmissible under Federal Rule of Evidence 403 b#hauset
that the claims were rejectadounch of times or some claims were rejected a bunch of
times before they were eventually issubdf s prejudicialwith no probative value at dliD.l.

1307 at 282:1-12). 2Wire’s counsel had argued the testimony would be prdizatatese it
“givesthe jury background about the prosecution of the patddt.af 281:13-17).

Now, 2Wire argues the testimony would have shown “asserted claims 17 and 18 were
never considered by the examiner in view of Counterman.” (D.l. 1293 at 17). According to
2Wire, although Counterman is listed on the face of the '881 patent as prior art, therdpplic
disclosed Counterman years before the applicant amended the patent to includetdte asse
claims. (d.). That evidence, however, would not have shown that the examiner failed to consider

whether Counterman anticipated the asserted claims. dipglicant disclosed Counterman



before the asserted claims were added, then the examiner certainly could halerednsi
whether Counterman rendered the new claims invalid. The U.S. Patent Officeotioeguire
applicants to resubmit references, eventife application process takes several yezasMPEP
8 609.02;Bone Care Int'l, LLC v. Pentech Pharm., In¢41 F. Supp. 2d 854, 862 (N.D. Il
2010)(“[T] he applicable regulations presume that some material information that previassly
disclosed need not be resubmitted because that information reofaiesdrd (37 C.F.R. 8
1.56(b)) and thus presumably available to the examin&il"R2Wire’s witness, Dr. Jacobsen,
could have done was speculate that the examiner might have neglected to considerchnd
18 in view of Counterman. And in fact, Dr. Jacobsen did testify to that effect:

Dr. Jacobsen: Well, | don't know the examiner's thought process, of course, but

the prosecution of this patent, the ‘881 patent, was over many years. As Judge

Focel told us in the patent video, mistakes can happen, examiners are human. So

therewere a lot of claims in this applicatioBut yes, it's listed on the front of the

patent.

Question: Are you saying the whole patent is invalid?

Dr. Jacobsen: No, no, not at all. As we talked about before, all that we're talking

about today is claims 17 and 18. And | don’t know how the examiner or whether

the examineconsidered Counterman or what his thought processes relative to

claims 17 and 18.

(D.I. 1309 at 610:8-19).

After this testimony, | said 2Wire’s counsel wdiee to quote Dr. Jacobsen as saying,
you know, you car’'tell.” (D.I. 1312 at 805:9-10). | conclude that my evidentiary ruling was not
in erra. Lengthy testimony about the history of various amendments to the 881 patent would
have risked confusing the issues and would have had little or no probative value. Ultimatel
2Wire’s point was simply that the examiner might have failedtsicler whether Counterman

anticipated claims 17 and 18. 2Wire was able to elicit that testimony. Thus, everuiimg

was erroneous, it was harmless.
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V. CONCLUSION
For these reasongWire’'s Motion for Judgment as a Matter of Law, or in the

Alternative, for a New Trial (D.l. 12923 DENIED. A separate order will be entered.
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