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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

GIGI JORDAN,
Plaintiff /Counterclaim-Defendant : CIVIL ACTION
: No. 14-1485
V.
RAYMOND A. MIRRA, JR.
Defendant/Counterclaim-Plaintiff .
McHUGH, J. December20, 2019

MEMORANDUM OPINION

Beforeme are crosmotionsfor summaryjudgmentin which breachof cortractis the
principalquestion. In March2008, Raymond Mirrand GigiJordan executed lslutual General
Release Agreementn thatRelease Agreemengachpaty “irrevocablyrelease[dlandforever
discharge[d]'the otherparty “from anyand allmannerof actions . . . byeason ofiny and all
facts. . . which occurred,arose orexistedatary time onor before the dag of this Release
Agreement.” ECR03-, Ex. 5, 2-3. After thepartiesexecutedthe Release Agreemein
2012 and thengainin 2013, Jordan filed two dersity actionsin federalcourt assertingrarious
state lanclaimsagainst Mirraand Mirra-related individualand entities. In both suitshe
majority of Jordans claimsfell within thebroad scopef the ReleaseAgreementandwere
subsequently dismissed.

After themajority of Jordan’sclaims weredismissedin January2018, Mrra answered
Jordan’scomplaint in thisAction and filed two counterclaims In thecounterclaims, Nfra

allegedthat brdan breachedhé Release Agreemelny pursuingthetwo lawsuitsbarredby the
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Agreemenfand, as a resulsuffered damages equivalent to the attorneys’ fees and costs he
expended in defending against the suits. To support his argument for an awarcnoé feests,
Mirra pointedto a separate contractual provisioraiseparation and Distribution Agreement
(“Distribution Agreement”), which the parties executed contemporaneohs Release
Agreement. The relevant provision in the Distribution Agreement provides the [tgvailing
party in any Dispute that is @sed by . . . a court shall recover his, hers or its actual attorneys
fees incurred with regard to such Dispute.” ECF 303-1, 11 5.6.1, 5.6.5.

Now, dter around of extensive motions practice, Mirra has mdeegummary
judgment on his counterclaims. ifv& argles that theecordindisputablydemonstrates th#he
Release Agreement is a valid and enforceable comoataining a covenant not to stiegat
Jordan breached that Agreememtd, as a result dordan’sbreachthathe incurredsignificant
attorneys’ fees and codts which he is now due as damage<F 3, at 1-2. In opposing
summary judgmentlordarargues that Mirraid not “incur” thoseattorneys’fees and costs
because corporate entities he controls (and not he personally) paid them. ECF 3&had 1.
Mirra the person did not pay the fees and costs, says Jordan, he has suffered no cognizable
injury, thuslacksstanding, renderg this Court without subjectratter jurisdictiorto adjudicate
the counterclaimsECF 346, at 7-8. In the alternative, Jordan argues that other waiver and
release agreements have superseded the Mutual General Release Agreement, arel that thos
agreements prevent Mirra from pursuing his counterclaims. ECF 346, at 15-20.

In previous rulingsl haveconcludedhatthe Release Agreement isaid and
enforceablecontract in which both parties covenanted not to sue the otliemorandum
Denying Jordan’s Motion to Dismiss, ECF 265, at 5-6. Previous rulnss Action and the

related action alsbave confirmed that Jordan breached that covenant by pursuing the two



lawsuits that gave rise to Mirra’s counterclaini®port & Recommendation, ECF 199, at 22
(adopted by this Coudt ECF 202); Report & Recommendation, ECF 4B7¢ Hawk Mountain
LLC, et al. v. RAM Capital Group, LLC, et,aNo. 13-2083 (D. Del. Dec. 23, 2013) (adopted by
the district court at ECF 472 and affirmed by the Third Circuit on appddhbygk Mountain
LLC, et al. v. RAM Capital Group LLC, et @89 F. App’'x 703 (3d Cir. 2017)).

| now conclude that Mirra is the prevailing padyg nine of ten counis this Action and
the two counts in theelatedaction,and that he “incurred” the attorneys’ fees and cpaig by
corporate entities he controls to defend agdhistand the related actioccordingly,! will
partially grant Mirra’s motion for summary judgment on his counterclaims. In so doing, |
address and reject Jordaargunent that Mirra lacks standirgyichthat this Court is unable to
exercise subjeanatter jurisdiction | also reject Jordan’s remaining arguments.

l. Background
A. The release agreements

The partiespending motionshiefly turn on thanterpretatios of the Distribution and
Release Agreemes)twhich the parties execut@dthe spring of 2008. nitheDistribution
AgreementJordan and Mirra, among other thinggreedo sever their business relationship and
distributetheassetsand liabilitiestheyjointly held. ECF 303-1, Ex. 4. They alagreedto
execute [a] waiver and release of rights agreemddt.§ 7.1. Pursuant to that provision, the
partiessubsequenylexecutedhe Release AgreemenECF 303-1, Ex. 5, 11 2-3. Bothet
Distribution Agreemenand Release Agreement were signed and bee#fiectiveMarch 12,

2008.
The Release Agreemeand theDistribution Agreementiogethercontain five provisions

relevant to the pending motions:



¢ Release Agreement Paragraphs 2 and-3Throughthese parallgbaragraphs—one
applying to Mirra and one tbordan—each party(and that party’s heirs, affiliates, and
the like)agreed tdirrevocably release and forever discharge” the other party (and
that other party’s heirs, affiliates, and the like) “from any and all manner winact
causes of action, clairhand the like, “whether known or unknown, accrued or not
accrued,” which the releasing pafever had, now have or hereafter can, shall or
may have or acquire agaihsheother party “by reason of any and all facts,
circumstances” and the lik&yhich occurred, aroser@xisted at any time on or
before the date of this Release Agreement.” ECF13@&X. 5, 1 2-3.

e Release Agreement Paragraph-5-Through this paragraph, each party
“acknowledgs hereby that he or she is aware that he or she may hereatfter discover
facts or circumstances in addition to or different from those which he or she now
knows or believes to lteue with respect to the subject mattefshis Release
Agreementbut thatit is such Party’sntention to, and such Party hereby does, fully,
finally, completely and forever release, discharge, comproseside satisfyand
extinguish any and all such Claims, without regard to the subsequent discovery or
existence of such different additional facts or circumstances. Each of the Parties
further expressly acknowledges that tekeaseset forth herein extend to Claims
which are presentlynknown as wellas knownClaims? ECF 303-1, Ex. 5, 6.

e Distrib ution AgreementParagraphs 5.6.1 and 5.6-5-Throughthese provisions,
the parties agreed that “[t|he prevailing party in any Dispuidefined broadly as
any “dispute, controversy or claim-that is resolved by . . . a court shall recover his,

hers or its actual attorneys fees incurred with regard to such Dispute.” ECF 303-1,
19 5.6.1, 5.6.5.

As | discussed in denying Jordan’s motion to dismiss these counterdla@ms,
Distribution and Relese Agreementsiustbe read in conjunction to be given full effeGee
ECF 265 at 23 (noting that “I am persuaded that the documents must be considered together”).
A mainreason supporting that conclusion was the extensive referencing of eaemeaugin the
other. In the Distribution Agreement, for examples parties agreed “to execute [a] waiver and
release of rights agreeme@rECF 303-1, Ex. 4, 1 7.1, which they did the same day, ECF 303-1,
Ex. 5, pmbl. The parties also agreed, inDinribution Agreementthat they “intenfed] in this
Agreement . . and the exhibits and schedules attached to each agrecimaet forth the
principal arrangements and the monetary and proprietary consideration thbaged between

them in effectuting the Separation.” ECF 303-1, Ex. 5, pr(@hphasis mine) The Release



Agreementikewise refers to the Distribution Agreement. In its preantbke Release

Agreement details the parties’ “desire to enter into, concurrently witRigdliease Agreemen
that Separation and Distribution Agreementlie parties alstacknowledge[d] anégreéd]
that thisRelease Agreement . and the Distribution Agreement’—along with two other
agreements not relevant hererepresent the entire agreement between thét.F 303-1, EX.
5, 1 6. The referencing of each agreement in the qtlogrether with the Agreements being
executed on the same day] e to conclude that they “form one contract and must be
examined as such.ECF 265, at 2 (citing.l. du Pont de Nemours & Co. v. Shell Oil Ct88
A.2d 1108, 1115 (Del. 1985), which holds tHat]h ere twoagreements are executed on the
same day and afsufficiently coordinated], in essence, they form one contract and must be
examined as such”).

Reading the Agreements together, theapolveralleffect ofthe relevanprovisions is
twofold. First, therelevant Release Agreement provisibngadlyrelease each party and that
party’s associates from any claim brought by the qihaetyif the claimis supported by facts or
circumstances that “occurred, arose or existed” before the execution date efethgeR
Agreement. Seconthe relevanDistribution Agreement provisions provide thia¢ prevailing
party in any dispute concerning the performance of the Release AgreenteDistribution

Agreement shall recover tlagtorneysfeesit incurred with regard to suatiaim.

B. The lawsuits

After executing the Release Agreement, Jordan filedfeéderal lawsuits against Mirra
and corporations and individuals associated with Mid@dan’s filing of these lawsuits forms
the basis of Mirra’s counterclaims.

1. Jordan files parallel actions in the Southern District of New “orkthe District of

Delaware In March 2012, fougyears afteexecutingthe Distribution and Releasegfeements,



Jordanfiled her original Complaint in thidction in the Southern District of New York.
Complaint, ECF 1Jordan v. Mirrg No. 14-1485 (S.D.N.Y. Mar. 9, 2012). In that complaint,
Jordan assertatne causes of actioagainst Mirraincluding fraud and fraud in the inducement,
breaches of various contracts, breach of fiduciary duty, and an accous@rgl, T 2. Each of
Jordan’s claims were based on numerous financial transactisrtsch she anilirra allegedly
jointly engaged during thebusiness partnership.

When Jordan filed her civil complaint, she also was a defendant in a criminal proceeding
beforethe Supreme Court of the State of New York, County of New York, in wdtiehad
beencharged with second degreeirder for the poisoning of her eight-year old s@&®cause
the civil and criminal proceedings allegedly involved overlapping questions ohlhfaet, New
York County’s district attorney sought a stay of the civil proceeding pendsotut®n ofthe
criminal mattey arguing that a stay was necessary to prel@mtanfrom gaining access to
evidence through civil discovery to whishewould not be entitled in the criminal mattdeCF
23, at 2 The District Court granted the motitmstay the civil ation pending the resolution of
Jordan’s criminal trial. ECF 23The cvil stay remained in place until February 2015, when
Jordan was sentenced in her criminal matter. ECF 82.

While the civil stay was in place, in December 2013, Jordan, Hawk Mountain LLC, and
two other individuals filed &CO action in the District of Delware SeeComplaint and
Demand for Jury Trial, ECF The Hawk Mountain LLC, et al. v. RAM Capital Group, LLC, et
al., No. 13-2083 (D. Del. Dec. 23, 2013) (“RICO Actionhe operativecomplaintalleged
largely the same facts as the action filethim Southern District of New York. RICO ECF 47.
Jordan and the RICO Plaintiffs alleged that Mirra, his companies, and employaesiged a

“massive fraud” by establishing “a highly complex network of holding companitage ac



businesses and real establdings and trusts, which were falsely represented to the Plaintiffs as
established for the mutual and equal benefit of Jordan and Mirra.” RICO ECF 47, 911, 7. The
RICO Plaintiffs further alleged that, through the operation of the fraudulesrpese, the RICO
Defendants were able to cheat Jordan of her share of those assets by inducingeoetddies
Separation and Distribution AgreemeiseeRICO ECF {f10-11.

Eventually, he parties jointly petitioned the district court to transfer Auson from the
Southern District of New York to the District of Delaware. ECF 68. Tis&ibx Court granted
thatrequest, anthe caseavas transferred to ihDistrict, where the RICO Action was pending.
ECF 69.

2. Mirra seeks to dismiss all claims fillagainst him In September 201Mirra and the

other RICO Defendants moved to dismiss the RICO Complaint. In its memorandum sigpporti
dismissal, the RICO Defendarggyled, among other things, that the RICO claims were barred
by the statute of limitationsnd failed to allege the “essential elements” of a civil RICO claim
RICO Action, ECF 64at 2 Magistrate Judg8herry R.Fallon recommendedismissingthe
federal RICO claims on virtually every ground raised byRHeO Defendants. RICO BHE457.
In August 2016, the Btrict Court adopted Judge Fallon’s recommendations in full and
dismissed the RICO Action in its entirety. RICO ECF 472. A unanimous three-juddepane
the Court of Appeals affirmed the dismissal in May 20awk Mountan LLC v. RAM Capital
Grp. LLC, 689 F. App’x 703 (3d Cir. 2017).

Parallel to Mirra and the other RICO Defendants securing dismissal Bi@@ claims,

the parties were engagetextensivanotions practice in thidction. On March 9, 2015, after

1 Soon after the District Court dismissed the federal RICO ActionRK&D Action Plaintiffs filed a claim against
RAM Capital for nonpayment @&f2005 promissory note in an action currently pending in the Supreme Caloet of
State of New York.ECF 3021 12; see alsad. 6.



this Action was transferred to the District of Delaware, Jordan filed an Amendegl&iotn
which added multiple new causes of action and defendants, including certain dfitralied
corporate entities, known as the “RAM Defendarfts&2CF 84. A few months léer, Mirra and
theRAM Defendants moved to dismiss the Amended Complaint on numerous grounds,
including that the Release Agreement barred the suit, that the statute atfdimsithad run, and
that the operative complaint contained various pleading deficiencies. ECRAfiéBa
preliminary recommendation froMagistrateJudge Fallorand arenewedMotion to Dsmiss,
seeECF 179,Judge Falloreventually recommenddHat this Courgrant the RAM Defendants’
motion with respect to all claims blteach of warrantiesECF 199. Judge Fallon supported
that recommendation on several grounds, including that the counts for which she radecshme
dismissalwere barred by the Release Agreainén particular,Judge Fallomecommended the
district court findas a matter of law th#thie language in Paragraphs 2 and 3 of the Release
Agreement tlemonstrates the parties’ intent to enter into a broad, mutual release of all’claims
ECF 199at 16 | adopted Judge Fall@¥ecommendations on November 28, 20&dying a
single claim by Jordan against Mirra for breach of warran&&3E202.

3. Mirra files hiscounterclaims and the aftermatBoon after | adopted Judge Fallon’s
recommendation to dismiss all claitmst onein this Action, in January 2018, Mirra answered
Jordan’s Second Amended Complaint and, in doingssertedwo counterclaims. Those
counterclaims alleged that Jordan breached the Release Agreement by pursutgrheahe
District of Delaware and the Southern District of New York. ECF, $50-71.

In March 2018, Jordan moveddismiss Mirra’s counterclaims, arguing that a release

without a covenant not to sganonly be a defense to a claim, and carfiooin the basis of an

2The corporate name “RAM” is an acronym representing Mirra’s initi@symond A. Mirra ECF 359, .



independent claim for breach of contrabiat in any casehe Release Agreement did not
contain a covenant not to sue; that theakked American Rule proscribed the type of fee
shifting for which Mirra was advocating; and that the fees and costs “incarcedanse of the
dismissed claims were inextricablyp@nded in defense of the surviving warranty claifaCF
215, at 1.

| denied Jordan’s motion to dismissits entiretyon July 17, 2018, holding that Mirra
could proceed with his counterclaimECF 2. In doing so, | concluded thtte language of
the Release Agreemethiatreleasedeach party from claims brought by the other “clear[ly] and
unambiguous]ly]” operated as a covenant not to sue. ECF 265] atsnexplored the
implications of the s@alled American Rule, which generally prohibits shifting fees and costs to
prevailing parties. Whilédeclined to conclude whether Delaware state law permits a claim for
attorneys’ fees solely on the basidarfguage ira releasgl found it unnecessary to explore that
complexquestion in the context dfis case because | concludbdt “this Release explicitly
incorporates a promise not to sue” and, as suclshifteng of attorneys’ fees and costs “
covered by a provision in thBistribution Agreementthat effectively sets aside the American
Rule.” ECF 265, at 6.

Mirra filed his motion for summary judgment on the counterclaims on November 20,
2018, and Jordan responded on October 7, 2019. In his motion for summary juddjmant,
argues that“Jordanbreached the Release by pursuing claims inAbieon and the RICO Action
thatare barred by its ternfSECF 301, at 4, and that, as a result, “Mirra was forced to incur
$7,264,477.46 in attorneys’ fees and legal costs to defend against the released aat 1.
In opposing summary judgment, Jordarsesa justiciability argument. Jordamgues that Mirra

did not “incur” those fees and costs because corporate entities he controls paid themanot M



personally. ECF 346, at 1. According todso, becausklirra did not pay the fees and costs,
he hasot suffered injury and thus lacks standiw)jch meas this Courtis without subject-
matter jurisdiction to adjudicatdirra’s counterclaims. ECF 346, at 7-8. Jord#so argues that
other waiver and release agreements have superseded the Mutual General Reteasenf\gr
and that those agreements prevent Mirra from pursuing his counterclaims.

Thus, the principal question | nttenswer is this Did Mirra “incur” the legal fees paid
to his lawyers to defend claims brought by Jordan in breach of their agreements?

Il. Standard for cross motions for summary judgment

The parties’ crosmsotions for summary judgment ageverned by the wekbstablished
standard for summary judgment set forth in Fed. R. Civ. P. 56(a), as amplifizsdigx
Corporation v. Catrett477 U.S. 317, 322-23 (1986hummaryjudgment is appropriate only
where “there is no genuine dispute asng material fact and the movant is entitled to judgment
as a matter of law.” Fed. R. Civ. P. 56(a). That standard does not change whendbe& o
move for summary judgmenfuto-Owners Ins. Co. v. Stevens & Ricci [r835 F.3d 388, 402
(3d Cir. 2016). When both parties move for summary judgnieaticourt must rule on each
party’s motion on an individual and separate basis, determining, for each side, \@hether
judgment may be entered in accordance with the Rustéablard.”ld. Thus, when resolving
the allegations in each party’s motjémvill view the evidence “in the light most favorable” to
the nonmoving partyPlumhoff v. Rickard572 U.S. 765, 768 (2014).

II. This Court has subjectmatter jurisdiction becauseMirra is a party to a contract he
alleges wadreached

In her cross motion for summary judgment, Jordan argues that this Couduaghkst
matter jurisdiction to adjudicate Mirra’s counterclainBecause Jordan’s argument operates at

the threshold andould, if correct, prevent me from going further, | will address it first.

10



Jordan’gusticiability argument contains four steps. First, Mirra did not personally
“incur” the fees and costs he claims to be due for breach of the Release Agreement because
corporae entitieshe controls paid the fees and costs, not him. Second, because Mirra did not
incur the fees and costs, he did not suffer any injury. Third, because Mirra cannonjsinpya i
necessary condition of standing, he does not have standing. Fourth, Mirra’s lack ofystandin
means this Court cannot exercise subjeatter jurisdiction over the counterclaims.

Jordan’s error occurs atep two Even if Mirra did not “incur” the fees and costs
expended defending these Actions, Jordan’s conclusibat-Mirra hasot suffered Article 1l
injury—does not follow. The root of Jordan’s misstep is her conflation of “incur,” asetinati$
used in the Distribution Agreement, and “injury,” as that term is employed indirggaanalysis.
The injuryMirra alleges is na the breach of the “incumrovision of theDistribution Agreement,
but that Jordas pursuit ofactionssubject tahe Release Agreement breaches the Release
Agreement.

To have suffered an injury necessary for standing purposes, a party need show “a
invasion of a legally protected interest’ that is ‘concrete and particulaanedactual or
imminent, not conjectural or hypothetical.Kamal v. J. Crew Group, Inc918 F.3d 102, 110
(3d Cir. 2019) (quoting.ujan v. Defs. of Wildlife504 U.S. 555, 561 (1992)). Violations of
common law rights, including those arising out of a contract, generally satsiiyjtiry prong of
the standing analysisSee, e.g.Tenn. Elec. Power Co. v. Tenn. Valley AuB06 U.S. 118, 137
(1939) (recognizing that standirgytypically availablevhen“the right invaded is a legal right
one of property, one arising out of contract, one protected against tortious invasion, or one

founded on a statute which confers a privilege&e alsd&rwin Chemerinsky, Federal

11



Jurisdiction § 2.5, at 72 (5th ed. 2015) (noting that “violations of common law rights remain
sufficient for standing purposes”).

Here, Mirra alleges a quintessential common law injivyrra and Jordan entered into a
valid and binding agreement (the Release Agreement), supported by adequateatmmsider
including the exchange of valuable assets for a promise not to sue. Then, aftemilidiczdan
executed the Agreement, Jordan reneged on that bargain by filing two lavitsmigdelybarred
by that AgreementWhether Jordan’s breach of the Release Agreement caused Mirra to “incur”
fees and costs as that term is used in the Distribution Agreement does notayticte Il
justiciability concerns.Rather, Mirra’s allegation that Jordan breached an agmetm which
both were party is sufficient for this Cousitting in diversityto exercise subjeghatter
jurisdiction.

V. Mirra “incurred” the fees and costs expended to defend the Actions

Because have subjeematter jurisdiction to adjudicate Mirrat®unterclaimsl now turn
to the principal questionmesented by themin his counterclaimd\lirra alleges thafordan
materially breached a contract (the Release Agreenenthich both he and Jordan were party
by pursuing claims in actions thaerebarred by the terms ofahcontract Thoseallegations
turn, then, on the proper interpretation of the Release Agreement.

Under Delaware law, a breach of contract claim contains three elenfinsts:the
existence of the contract, whether express or implied; second, the breach of @moablig
imposed by that contef and third, the resultant damage to the plaintiffCIW Tech., LLC v.
HewlettPackard Co,.840 A.2d 606, 612 (Del. 2003).analyze each elemeahd concludas
follows. First, | conclude thahe Release Agreemeista valid and enforceable conttac

containing a covenant not to sue. Second, | conclad#an breachedahcovenanby filing the

12



federal actions And, third, | conclude thalirra is the prevailing party ithisand the related
action and that he “incurredittorneys’feesand costs defendingem

A. The Release Agreement ia valid and enforceablecontract, and contains a
covenant not to sue

Three reasons support the conclusion thatRelease Agreement is a valid and
enforceable contracbntainng a covenant not to sue. First, Jordan, in her cross motion for
summary judgment, does rsgem to conteshe validity or enforceability of the Release
Agreement, or my previous finding that the Release Agreement is a valid anckable
contract containing a covenant not to séeeMemorandum Denying Jordan’s Motion to
Dismiss, ECF 265, at 5 (concludititat the language of the Release Agreement that released
each party from claims brought by the other “clear[ly] and unambiguous][ly]” izokeaa a
covenant not to sugid. at 6 @cknowledging no neéttlo explore[the distinction between
releases and covenants not to sneletail given myconclusion that thiRelease explicitly
incorporates a promise not to ¥ue

Secongdmy previous conclusiotihat the Release Agreement is a valid and enforceable
contractcontaining a covenant not to ssenow the law of the casand nothing warrants my
upsetting tht conclusion. SeeChristianson v. Cold Indus. Operating Cqrp86 U.S. 800, 816
(1988). Under the law{-the-case doctring‘when a court decides upon a rule of law, that
decision should continue to govern the same issues in subsequent stageanmethase.

ACLU v. Mukasey534 F.3d 181, 187 (3d Cir. 200@)ternal quotation marks omittedertain
extraordinary circumstances may cause a cougMigit aprior decision, including whergl)
new evidence is available; (2) a supervening newhasvbeen announced; or (3) the earlier

decision was clearly erroneous and would create manifest injusticeat 188. But in the

13



absence of such extraordinary circumstances, “courts should be loathe” Sibpeur decisions
of its own or of a coalinate court.” Christianson 486 U.S. at 817.

No such extraordinary circumstances are present hNogaarty has introduced new
evidencesuggesting that the Release Agreement is invalid or unenforceable, ofabled &
covenant not to sue; no court or other bbhdg announceahn applicablesupervening decisioor
law; and the earlier decisions concluding that the Release Agreement is valid acdabif
and contains a covenant not to siae from being clearly erreous, verecomprehensive and
supported by extensive reasonirfeeReport & Recommendation, ECF 199, af 22
Memorandum Denying Jordan’s Motion to DismB§;F 265 at 56.3

Third, and finally, reevaluation of my previous deciseamfirms that the Release
Agreemenis valid and enforceable, and contains a covenant not tdswer Delaware law,a
valid contract exists when (1) the parties intenthed the contract would bind them, (2) the
terms of the contract are sufficiently definite, andti®) parties exchange legal consideration.”
Osborn ex rel. Osborn v. Kem@91 A.2d 1153, 1158 (Del. 2010). Each condition is satisfied
here.

The parties evidently intended that the contract would bind tlderdan conced#in her
Second Amended Complaititat she “executetthe signatory pages for both the General Release

and the SDA.” ECF 176, 1 274. Another paragraipihe Release Agreementvhich appears

3 Two additional caveats applicable to the dafathe-case doctrine warrant discussion. First, prior determinations of
legal rdes ought noforeclose a different conclusion at a later stage of the proceeding if the staihdaidw at the
later stage is differentSeeKaufman v. Alexande625 F. App’x 129, 133 (3d Cir. 2015). Here, for example, the
prior determination was rda on Mirra’s motion to dismiss, where the Court accepted as true alllfaltagations

in Jordan’s complaint and viewed them in the light most favorable daddo determine whether Jordan stated a
claim for relief. ECFs 199, 202. Now, however, we are at the summamand stage, where the Court must
determine whether any genuine issues of material fact remiamevolution of the burden does not change the
outcome here, but it may in somiecumstancesFurther, | acknowledgthatthe lawof-the-case doctrineannot
insulate an issue from appellate review. (citing Christianson v. Colt Indus. Operating Corg86 U.S. 800, 817
(1988).

14



on the page Jordadmittedly signed-states thashe“carefully read” the agreement, “had [its]
terms . . . explained by [her] legal counsé&liiderstands such terms,” and “voluntarily and
knowingly agreed to such termsReleasedgreement] 8* Anothersection of the Release
Agreementin turn,makes specific reference to tHeistribution Agreementnoting that “the
Parties desire to enter into, concurrently with this Release Agreemerittza Stipulation
and Distribution Agreement.” ECF 303-1, pmbl. And the Distribution Agreenmtemplates
that Mirra and Jordan will enter into “Mutual Releases.” Distribution Agreeméerit.
Further, the terms of Release and Distribution Agreements are suffiaiefitiite and
certain to be enforceable. This Court, across multiple opinadresdy has interpreted,
analyzed, and synthesized the Agreeme8ee, e.g ECF 265, at 4</&ee alsd&CF 199, at 22.
The Release Agreement includes extensive detail explicating what each partpimésed the
other. Through Release Agreements Paagdps 2 and Jpr examplegach party (and that
party’s heirs, affiliates, and the like) agreed to “irrevocably release agnkfadischarge” the
other party (and that other party’s heirs, affiliates, and the like) “fromaadyall manner of
actions, cases of action, claims” and the like, “whether known or unknown, accrued or not
accrued,” which the releasing party “ever had, now have or hereafter can, shajl bave or
acquire against” the other party, “by reason of any and all facts, circumstandetie like,
“which occurred, arose or existed at any time on or before the date of this Relessa&gr”
Release AgreemeriECF 303-1, Ex. 5, 11 2-Paragraph 6 of the Release Agreement provides

that“[n]either Mirra nor Jordan will assert any Qi@ against the other Party arising from or

4 Jordan’s admission that stvas presented only with the signature page before being asked tmgiigss that she
readall paragraph on the signature page, including thetsing that shécarefully read” the agreement, “had [its]
terms . . . explained by [her] legal counsel,” denstands such terms,” and “voluntarily and knowingly agreed to
such terms.”Thus Jordan’s argument thahe did not comprehend all the agreement’s terms lacks rBegECF
176, 11 26474.

15



relating to Mirra’s or Jordan’s negotiation, execution and delivery of this Refereement . . .
and the Distribution Agreement except with respect to Claims that arise undepithesererms
and conditions gfand specified in, [the aforementioned agreements].” Release Agreement, ECF
303-1, Ex. 5, 1 6. As such, I have no trouble “ascertain[ing] what the parties have agreed to.”
See Eagle Force Holdings, LLC v. Campp&fi7 A.3d 1209, 1232 (Del. 2018).

Finally, each Agreement is supported by valid consideratidnder Delaware law,
“mutual promises [between parties] to release each other” from claimsitsesuf€onsideration
to support a releasd-uller v. Gemini Ventures, LLQ006 WL 2811708, at *4 (Del. Super. Ct.
Oct. 2, 2006) (finding that “[t}he Release recites mutual promises and agreenansupport
consideration for a valid release”)he preamble to the Release Agreement identifies that the
parties executed the Agreement tionsideration of the Distribution Agreement . . . and the
mutual promises set forth in this Release Agreement, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledge#.3(3€l, EX.

5, pmbl. The “other good and valuable consideration” becomes clear upon reviewing the
Release Agreement. Through the Release Agreement, both parties relinquishesyai
remedies they may have had against the other. Release Agreement, ECERS03, 11 2-3, 6.

Jordan, in an effort to prevent Mirra from pursuing his counterclaims, argues that the
parties executed other agreements that supersede the Release Agreement aridipieirent
pursuing his counterclaims. These agreements, each titled Waiver anccRéRaghts
Agreement (WRRA), were executed by Mirra and Jordan three weeks after dueyeeikthe
Release AgreementThe purpose of the WRRAs wde separate and distribute certain of their
jointly held assets including certain privately held corporations in whicraMimd Jordan,

legally or equitably, maintain an ownership interest.” ECF 347-1, at 123, 125, 127. As far as the
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record reveals, Mirra and Jordan executed three WRRé&iscompanies called Advanced
Research Corporation, Cancer Innovations,, and Pridecare, Inc.

In finalizing those separations, Jordan “agree[d] to relinquish all of hesitifte and
interest” in each of the corporations “for the consideration described in tmdish
Agreement and the payment by Mirra to Jordan of the sum of Ten Dolldrslh exchange,
Mirra agreed to what appears to be an expansive covenant not to sue Jordan. 8pddifical
(and each of the corporate entities subject of the WRBRé=ed

not to sue and release Jordan frbafility for any and all acts or omissions,

including but not limited to, those occurring during or in connection with any period

of time in which Jordan maintained an ownership interest in [Advanced Research

Corporation, Cancer Innovations, Inc., and Pridecare, Inc.] or with regard to any

ownership rights which Jordan may have ever acquired in [Advanced Research

Corporation, Cancer Innovations, Inc., and Pridecare, Inc.]. This covenant not to

sue and general release shall apply to all disputes, cléens, injuries and

damages, whether known or unknown, whether arising at law or in equity, from the
Effective Date of this Agreement to the end of time.

Jordan points to this language to argue that the covenants not to sue in the WRRAs™conflict
with thecovenant not to sue in the Release Agreement and, because the WRRASs were executed
after the Release Agreement (March 31 versus March 12), the WRRAS’ covertdntsue
“supersede[] and control[], barring [Mirra’s] counterclaims.” ECF 346, at 16.

Examning the WRRAs in their totality, ¢éannotagree with JordanWhen Idenied
Jordan’s motion to dismiss Mirra’s counterclaims, | concluded that the vagoesnaents
executed by the parties “were sufficiently coordinated” such that they “foencantratand
must be examined as such.” ECF 265, at 2 (qu&ihglu Pont de Nemours & Co. v. Shell Oil
Co, 498 A.2d 1108, 1115 (Del. 1985))yhat same principle applies to tredationship of the

WRRAsto the Distributiorand Releas@greemens. In the Distribution Agreemerigr

examplethe parties contemplated the “closing of transactions” to occur “as soon aseossibl
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after the Effective Date but in no event later than March 31, 2008.” ECF 303-1, Ex. 4, at 1-2.
The WRRAs were signed on March 31, 2008. Further, in Paragraph 2.2.2.2 of the Distribution
Agreement, the parties referenced a “schedule” of “Recognized Joint Assetsatiosiierted to
Mirra.” Id. That scheduleattached to the Distribution Agreemditts the three corporatits
subject of the WRRAs. He referencetothe WRRA corporations in the Distribution Agreement
demonstratéhat the parties contemplated further executory instruments that wouldaoarry
specific transfers And take the texbf the WRRAs themselves. &@aWRRA was executed
“pursuant to the terms of the Distribution Agreemerit.yy, ECF 347-1, at 123The terms of

the Distribution Agreemenbf course, include the attorneys’ fees provision and reference to the
Release AgreemeniThe crosgeferences étweenthe WRRASs and the Distribution Agreement
and their temporgbroximity suggest that the parties intended for the agreements to be read in
concert, not opposition.

Reading the corpus of agreements in concert, then, | must give meaeautelease
provision. To do so, | read the release provisiorthe WRRAS to be limiteth scopeby the
statedpurpose of each WRRAUnNnder Delaware law, “words of general apation used in the
release which generally follow a specific recital of the subject matter concerned trd@o
given their broadest significance but will be restricted to the particular magtersed to in the
recital.” Adams v. Jankouska452 A.2d 148, 156 (Del. 1982)In each WRRA, the stated
purpose is to finalize the distribution of a specific asset that had been held jgiMiyré and

Jordan pursuant to tHRistribution Agreement Applying theAdamsprinciple herethelimiting

5 Adams whichremains good law in Delawarieas been relied pon by the Ninth Circuiin holding that‘general
language [in a release] is restricted by the specific réciMatsuura v. Alston & Bird166 F.3d 1006, 1010 (9th
Cir. 1999)(citing Adam3; see also Fuki#Bonsai, Inc. v. E.I. Du Pont de Nemours and, @87 F.3d 1031, 1034
(9th Cir. 1999)same)
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languagen theWRRAS' recitalspluseach WRRAS' reference to the Distribution Agreement
suggests the WRRA release language is properly understood as applying orgytesdissing
out of the transfer of ownership of those specific entitieattine least, anot vitiating the
covenant not to sue in the Release Agreement.

Such a conclusion is supported by the overall structure of the transadtiercagh
consideration transferred in each WRRA ($10) pales in comparison to the cash and asset
transferred through the Distribution Agreement (approximately $50 millionoughrthe
Distribution and Release Agreements, Mirra (and Jordan) successfully tejbtith a
covenant not to sue and a provision granting prevailing parties attorneys’ feefedtolief
that Mirra would surrender such protections for nominal consideration just thrke \ates.

In sum, the combination of the crasferences between all releageeementsthe
temporal proximity between the signing of the Distribution and Release Agnégiand the
signing of the WRRAs, the specific and limited purpose of the WRRAs, and the nominal
consideration offered to effectuate the WRR#&gpports a conclusion that the WRRAS in no
way nullified the essential provisions of the Distribution and Release Agreenhestead the
WRRAS are most reasonably viewedpascedurallyimplementing rather thasubstantively
revising or revoking the underlying agreements.

For these reasons, the Release Agreement is a valid and enforceable, ¢gonttach
each party generally agreed to “irrevocably release and forever discharge” theaoty&irom
any and all manner of actions . . . by reason of any and all facts . . . which occurred, arose or
existed at any time on or before the date of this Release Agreement.” EQAFBQ3, 1 2-3.
Further, the covenants not to sue in the WRRASs in no way impair the legal valithty of

covenant not to sue in the Release Agreement.
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B. Jordan breached the Release Agreemegtcovenant not to sue provisions

In addition to concluding that the Release Agreement is a valid and enforceabletcontrac
containing a covenant not to sue, | also concludelivalan breachettiatcovenant by pursuing
claims in thisAction and the RICQ\ction. The Release Agreemepitovides thathe (1)

“Jordan Releasing Partiezgreeto “irrevocably release and forever discharge™thira

Releasd Parties (2) “from any and all manner of actions. by reason of any and all facts . . . .
which occurred, arose or existed at any time on or before the date of thissReleasment.”

ECF 301-3, Ex. 5, 1 3. Thus, the release provision contains two main components. First, the
action must be broing by a “Jordan Releasing Party” against a “Mirra Released Party.” Second,
thefacts or circumstances that gave rise to the claim must have occurred “on orloefiatet

of this Release Agreement.”

1. Each federal action was brought by a JordReleasg Party against a Mirra
ReleasedParty. The“Jordan Releasing Partiaaclude a broad range of individual and entities,
including Jordan herselfhér heirs and beneficiariesher affiliates andeach of theifimited
and general partnersificers, directors, stockholders, members, managers, employees, atorney
advisors and agentsdnd“each suclioregoing persads or entitys predecessors, successors and
assigns’ ECF 303-1, Ex. 5, 8. The “Mirra ReleaseRarties” aresimilarly exparsive. They
include Mirrahimself, “his heirs and beneficiaries; his affiliates and the officers, directors,
stockholders, employees, agents, insurers and attorneys of each such affiiagach such
foregoing person’s or entityjsredecessors, successors and assigds(internal itemization
removed).

Both this Action and the RICO Action were filed by Jordan Releasing Paitiehis
Action, Jordan brought claims in her individual capacBgeSecond Amended Complaint, ECF

176,Gigi Jordan v. Raymond A. Mirra, Jr., et aNo. 14-1485 (D. Del. Sept 1, 2016).
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Similarly, the RICO Action was filed by Jordan aselveral “Jordan Releasing Partie3He
claims in the RICO Actiorwereasserted by Jordan, Hawk Mountain LLC, Kim Jordan, and
Michelle E. Mitchell(in her capacity as trustee of the Intercession J.rusach partyualifiesas
“Jordan Releasing PartiesHawk MountainLLC is Jordan’s “affiliate’ The complaint notes
that“at all relevant times Jordan was thgawk] M[ountain] LLC’s member, sole manager, and
the only person authorized to manage [its] business and aff&f€O ECF47,  17.Kim
Jordan and Mitchell (as trustee of the Intercession Trust) are both berediofathe Hawk
Mountain Trust, a trust settled by Jordad. 1 1819, 138, 183-84. As Jordan’s
“beneficiaries,” they are “Jordan Releasing Parties” within the meaning &dlease
Agreement.

Moreover, both this Action and the RICO Actiaere filed against “Mirra Released
Parties’ In this Action,Jordan never has disputed that each defendant is a “Mirra Released
Party” within themeaning of the Releaggreement SeeECF122,at 3-8; ECF 194;see also
ECF278 1 3334 (denyingknowledge as to whether the RAM Defendants are “Mirra Released
Part[ies]”). Jordan’s decision not to dispute that each action was brought against a Mirra
Released Party makes sense, of coudsedan’s owrpleadings acknowledge that easleither
Mirra’s affiliate (the twoRAM Capitalentities andRAM Realty) or an officer, employee, or
agent of Mirra (Troilo, Molieri, Kolleda, Kovinsky, Tropiano, Stewart, Sigloch, Kuote;diall,
and Demora) ECF84 11 10-14, 17-2£CF 176 19 10-14, 17-24.

Further, in the RICO Action, Jordan alleged counts against the RAM Defendants, whic
included Mirra, RAM Capital Group, LLC, RAMapital Il, LLC, RAM Realty Holdings, LLC

Joseph A. Troilo, Jr., Joseph T. Molieri, Bruce Kolleda, Mark A. Kovinsky, Joseph J. ioppia
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Jr.,Danielle Stewart, Renee M. Sigloch, Bari Kuo, Frederick Forte, VadinHall, and Shelly
Demora. Each of these entities or individuals qualifies as a Mirra Released Party.

2. Each of the federal actions related to events occurring on or before the date of the
Release Agreemenin this Action, Jordan nevérasdisputed that Counts 1 through 6 a®d9
are predicated on facts occurring on or before the date BaleaseAgreement SeeECF 122,
at 38; ECF194. Moreoverteviewing the complainhakes itclearthatJordan’sallegations
relateto conducthat occurred before the execution of the Release Agreeraeah Jordan
admitted in the complaint that the ReleAgsgeement “insulate[s] [the RAM Defendants] from
liability for each and every act of frauidrgery, misappropriation and conversion antecedent to
its execution.”ECF 176, § 265. And this court habeady concludethat the events that gave
rise to Jordan’s complaints were covered by Release Agree®esECF 202 (adoptineport
& RecommendatiorCF 199, at 22, which recommended finding counts 1 through 6, 8, and 9
in this Action barred by the Release)

Further,the counts in the RICO Actiowere predicated on facts that occurred on or
before the datef the Releas@greement Judge Fallon, in theeport recommending dismissal,
determined that the RIC€laims accrued no later than March 12, 2008, when JanidiMirra
executed th®eleasand Distribution AgreementRICO ECF 457, at 24.Thedistrict court
adoptedudge Fallon’seport in its entirety, RIC&CF 472, and that decision was affirmed on
appeal by a unanimous three-judge panel of the Third Cir¢latvk Mountain LLC, et al. v.

RAM Capital Group LLC, et 31689 F. App’x 703 (3d Cir. 2017).

6 Count 3 in the RIC@omplaintasserted a state law claim against RAM Capital for nonpayment of a psomiss
note between Hawk Mountain LLC as lender and RAM Capital as borrower. REF317 § 156. The promissory
notewasexecuted in April 200mapproximately three years before the execution of the Release Agreerhast.it T
too is a claim by “Jordan Releasing Parties” against a “Mirra Released Party'odmtlay reason of” facts that
occurred on obefore the date of the Release Agreement.
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| thus conclude that Jordan breached the provision of the Release Agreement in which
each party “irrevocably release[d] and forever discharge[d]” the other pasty &ny and all
manner of actions . . . by reason of any and all facts . . . which occurred, arosteor a&xany
time on or before the date of this Release Agreement.” ECR 3B8. 5, {1 2-3.This
conclusion is buttressdry myreview the Release Agreement as a whole. As | observed at the
motion to dismiss stage, it is “particularly striking” that, in addition to the geredeslse
paragraphs, the parties reiterated in a subsequent paragraph their inteng,tériélily,
completely and forever release, discharge, compromise, settle, satisiytaguish any and all
such Claims,” including unknown claims. ECF 265, at 3 (citing Release Agreem&nB0RE3,
Ex. 5, 15).

C. Mirra “incurred” the fees and costs expended to defend the Actions because he
was liable for them

At this point, | have concluded thihite Release Agreement is a valid and enforceable
contract containing a covenant not to sue, and that Jordan breached that covenant by pursuing
claims in thisAction and the RICO Action. Thus, the omgmainingquestion | must answer is
whether Mirra “inairred” the attorneys’ fees and costs expended by corporate entities hescontrol
in defending against the released claims. | conclude that he did

The Distribution Agreement states that “[t|he prevailing party in any Dighatds
resolved by . . . a court shall recover his, hers or its actual attorneys feesdrvettin regard to
such Dispute.” ECF 303-1, 1 5.6.bhis Action and the RICO Actiomualify as a‘Dispute,”
whichis defined broadly to include any “dispute, controversy or claim.” ECF 303-1, 11 5.6.1.

Moreover,Mirra “incurred” the fees and costs because he was liable for tAesording
to Black’s Law Dictionary, “to incur” means “to suffer or bring on onesglfgbility or

expense).” This definition accords with how “incur” is used in edanyspeech In every day
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speech“to incur” something means “to become liable or responsible” for that ti8eg.Incur
Webster'sThird New International Dictionary, Unabridged, http://unabridgetriam
webster.conflast visited Dec. 17, 20)9Here,Mirra undoubtedlywasliable for thefees and
costsaccrued by his law firm for the services it carried out in defending adbheactions filed
by Jordan Why? Becauske agreed to be. After Jordan amended her complaint in the RICO
Action to add Mirra (along with other defendants), Mirra executed an engaglettenwith
Quinn Emanuel, hisurrent lawfirm. In thatengagement letteRAM Capital is listed as the
party to which the firm would bill, witiMirra agreeing to be “jointly and severally liable for the
payment of [the firm’s] fees and costs” in the event of nonpayment by RAM Capitél 35%
1, Ex.C, at 7' Moreover, in the firm’s internal records, supplied by Mirra, RAM @dgan
entity fully controlled by Mirra) is listed as the party that tendered patymieite Mirra the
person is listed as the “payorSeeECF 358, Ex. D. In shorRAM Capital simplywasthe
vehicle through which Mirra chose to pay the bills.

Mirra does not have an engagement letter with Quinn Emanuel for its work on this
Action. ButMirra’s lawyers have demonstratadtheir summary judgment filingshy that is
so. ECF 358, 11 3-7Mirra initially hired another law firm to represent him in tistion.
Mirra retainedQuinn Emanuel to represent him in a separate lawsuit against Jordan for libel, for
which Mirra and the firnexecuted aengagement letterECF 358, Ex. AWhile Quinn
Emanuelwas representing Mirra in the libel actions, Jordaml filee RICO Action. Since Mirra
already hadeen a client of the firm for the libel actigtise firmdid not ask him to sign a

separate engagement letter whemsWweched fromhis original firmto Quinn Emanuedior

" As | previously mentionedhe corporate name “RAM” is an acronym representing Mirra’s initials, and thelreco
is clear that RAM Capital is an entity fully controlled by MirfaCF 359, { 9 (declaration of Mira).
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representatiom this Action. Suchengagement agreemsiy Mirra, even if limited,are
sufficient to establish that he “incurred” fees and costs associated withntissrepresentation
of him in thisAction and the RICO Actiof.

Jordanalso challenges the specific amounts claifmgdlirra. And as to that | agree
there are disputed issuesmaterial facthat must be submitted to the jurBut concluding that
those issues must be resolved by a factfinder does not prevent me from gragradgummary
judgement where the recoiclear that Jordan breached BeleaseAgreement and Mirra

personally incurred fees as a result of her breach.

8 Of course, reading “incurds | dopromotes the overall intent of the parties. As | have discussed in detaitl{in b
this opinion and past opinions), each party used the Distribution and &R&lgaements to broadly insulate them
againsthe plethora of legal claims that the other pamyldraise. A method of accomplishing that goal was to
provide that the prevailing party in any dispute concerning the Distiibétjreement or Release Agreement would
recover the legal fees and costs thatinlséigating party caused to be spemhe principaleffect of the “incur”
provision in other wordswas prophylacticit was intended to detemotremediate

9 Because | conclude that Mirra “incurred” the fees and costs he claims as dambagesess is used in the
Distribution Agreement, | need not address whether Mirra shHmillvarded the fees and costs as a form of
expectation damages. In his motion for summary judgment, Mirra aftatdse “is entitled to expectation damages
that will put himin the same position as if Jordan had complied with the Release.” EC&t3@®1, Mirra points to
the fact that, under Delaware law, expectation damages may includeshan costs expended in defending
against released claims. ECF 301, at 18 @itirEdge of the Woods v. Wilmington Sav. Fund S&S8 2001

WL 946521, at *7 (Del. Super. Ct. Aug. 16, 2001) (awarding “costs and expertdeding attorneys’ fees,

incurred by the Defendant” as damages for breach of release)). Mirra mayelieg correct that expectation
damages would “put him in the same position as if Jordan had compifetheiRelease.” ECF 301, at 18. But
perhaps not. Mirra’s argument that refusing to award him expectaticageéamvould put him in a worse economic
position than if Jordan had not filed her complaints begs the question. | talee'3cargument to be that Mirtlae
personis no worse off (financially at least) as the result of breach of the Relgasement, even if the companies
he controls are. In any case, | need not address that argument. Here, the avesrdrd Costs to Mirra for
prevailing on this and the related action is accomplished simply by thstitidépperation of the Distribution and
Release Agreements. While expectation damages may be the standardfeeroezshch of contract in common
law breach of contract cases, here the parties have preemptively chosen theréoiness, and | am in no position
to second guess that choice.

Further, my conclusion here is in no way incomsiswith the secalled American Rulexhich generally prohibits
shifting fees and costs to prevailing partiés.my opinion denying Jordan’s motion to dismisspncluded that

“this Releasg¢Agreement]explicitly incorporates a promise not to sa&id, as such, the provision of attorneys’ fees
and costs “is covered by a provision in the [Distribution Agreemerttgffeectively sets aside the American Rule.”
ECF 265, at 6.That a contract may provide for the shifting of attorneys’ feealdtlitigation arise from a dispute
over it has long been permitted and is uncontroverSiak, e.gAlyeska Pipeline Service Co. v. Wilderness Sqciety
421 U.S. 240, 257 (1975) (notinthe general rulethat litigants pay their own attorneys’ fees and cbststhat a
“statute or enforceable contract” is an exception to that general rule).
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V. Conclusion

For these reasons, | will grant Mirra’s motion for summary judgment on his
counterclaimss tothe issue of Jordan’s breach of the covenant not tmsbe Release
Agreementand Mirra havingncurredattorneysfees and costs recoverable under the
Distribution Agreement Correspondingly, Jordan’s cross motion for summary judgmiéiriie

denied. An appropriate Order follows.

/sl Gerald Austin McHugh
Gerald Austin McHugh
United States District Judge
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