Evans et al v. John Crane Inc. Doc. 356

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF DELAWARE

JOHANNA ELAINE EVANS, )
Individually and as Personal Representative)
of the Estate of ICOM HENRY EVANS, )
Deceased, and on Behalf of All Wrongful
Death Beneficiaries,

Plaintiff,

)
)
)
)
V. ) C.A.No. 15-68IMN
)
JOHN CRANE, INC, )

)

)

Defendant.

REPORT AND RECOMMENDATION

The trial in this case concluded with a jury verdict for Defendahh Crane, IncAfter
the jury wasdischargedone of the jurors emailedthe trial judgeabout the conduct of another
juror. As a result of thaémail Plaintiff Johanna Evans has namovedfor new trial or, in the
alternative, an evidentiary hearing or permission to interview the jurord. 3&0.) Because
FederaRule of Evidence 606(b) restricts the kinds of evidehaecan be consideretha motion
for a new trialaftera juryverdict, and because the evidetive Court can consides insufficient
to warrant a new triadr an evidentiary hearindg recommendhatPlaintiff's motion be DENIED
I BACKGROUND

This is a personal injury catleat was removed to federal court fr@elaware Superior
Court. Plaintiff Johanna Evans (“Plaintiff’) suadultiple defendantsasserting several claims
related to her husbandexposureo asbestos.D(I. 1, Ex. A; D.l. 235) By the time the case got
to trial in 2019, the only defendant remaining was John Crane, Inc. (“Defendant” or “Johf) Crane

Jury selection began ddctoker 28, 2019. During voir dire, Judge Noreikaasked the

venire a number of questions proposed by the parties, including “Question Two”:
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Two. This is a personal injury and wrongful death ca3ée
Plaintiff is Johanna Elaine Evanedividually and on bedif of the
Estate of lcom Henry Evand. will refer to her as Ms. Evans or
Plaintiff. Ms. Evans has sued the Defendant, John Cranel Wid.

call it Defendant or John CraneMs. Evans contends that John
Crane is liable for wrongful death and personal injury of her
husband, Icom Henry Evans, as a result of exposure to asbestos
products that were manufactured and sold by John Crane.
Defendant denies those claimsiave any of you heard or read
anything about this case?

(Trial Tr. 10/28/2019 at 4:12-5:1; D.1. 330 a} 2
One prospectivguror, Juror 22, answeretyes to QuestionTwo. Judge Noreikahen
guestioned Juror 22 outside of the presence of the rest of the venire:

THE COURT: We already knew that you answered yes to
[question] number two because | saw you
raise your hand.

JUROR22 Sorry about that.

THE COURT: Thats okay. So we just wanted to explore a
little bit more what you heard about the case.

JUROR22 Well, I got notified about the jury duty. I just
looked at-- on the calendar, and | went
online, and | just read a little bit about it. So |
saw it was the only jury trial for today, so |
just figured that was the case.

THE COURT: Did you read anything about the substance of
the case?
JUROR22 Just a little bit about the what the claim was

as far as how the plaintiff or the police
officer's wife is claiming how her husband

got cancer.

THE COURT: And can you tell us what you recall about
that?

JUROR22 Something to do with the- what he was

working on, the piece of equipment. It was
some type of piping.



THE COURT: And do you think that having looked into
that, that that would affect your ability to be
impartial in this case?
JUROR22 No, | don't think it would affect it.
(Trial Tr. 10/28/2019 at 33:22-34:21.)
Judge Noreika allowed the parties’ attorneys to ask Juror 22 additional quésties
still outside the presence of the rest of the venirdgintiff's counsel askethe following:
MR. WATHEN: Sir, do you recall what document or source

documents you may have read online in
connection with the case?

JUROR22 They were just motions. And | read the
motion that got it transferred from state to
federal.

(Id. at 36:24-37:4.) Plaintiff's attorneysdid not askf Juror 22had done othesnlineresearclor
any other follow-upguestions. Ifl. at 37:18419.) Defendatis counsel did not ask Juror 22 any
guestions.Neithersidemoved to strike Juror 2fr cause (Id. at 37:23-25.) Neither side used
their peremptory challenges strike Juror 22. I€l. at 63:564:12.) Juror 22 was subsequently
sworn in as a member of the junfld. at 64:18-65:4.) None of theotherjury membershad
answered “yes” to Question Two.

At the start of the trial, the Court instructed the jury members that “[a]nything] ke
or hear outside the courtroom is not evidence and must be disregarded” and that they were “to
decide this case solely on the evidence presented here in the courtrbrat’68:710; D.I. 331
at 4) On October 31, 2019he partiesfinished their closing argumentnd the Court charged
the jury. In accordance with the Third Circuit's model jury instructions, the Guirticted the
jury to “make [its] decision based only on the evidence that [it] saw and heard in coutt and

“not let rumors, suspicions, or anything outside of court influence [its] decision in any ay.” (



342 at 3.)Later that afternoorthe jury returned a unanimous verdict in favor of Defendé@dil.
345; D.l1. 346.) The Court excused the jury.
The next day, one of the jurdfduror X”) sent an ematio Judge Noreika. (D.l. 350, Ex.
A; D.l. 351, Ex. A.) Theemailread as follows:
Dear Judge Noreika,
| was juror [redacted] who attended the Crane case.
| thought you did a great job. Congratulations!

This was the first coticase | have ever attenddduror X discusses
a state courtase in which he/she was not selected as a juror.]

| think the myriad of attorneys who tried this case were good. |
thought the plaintiff's attorneys “cherry picked” much of the data
and had an uphill challenge. | thought the self proclaimed expert
witness, who bills out at 88/hour, was an arrogant idiot. Most of
the other experts were smart. | thought the expert witness on
Wednesday afternoon was well organized, had easy to understand
charts, and was very good.

| [sic] my opinion, | suspect that one of the jurors may have been
tainted. Through publicly available information, he knew Monday
morning what the case was all about, had done research about other
prior Crane cases, and had made up his mind well before he walked
into the courtroom.Furthermore, he was not shy about expressing
his findings or opinions to the other jurors.

In my case, | knew nothing about the Crane situatidhink the six
other jurors had not either. My 48 pages of notes, which | tore up
upon leaving the jury room, pretty much mirrored the summary that
you had distributedAnd, in the jury room on Thursday afternoon,
guestions were raised and opinions were voidedink all eight of

us had reached their individual conclusions based upon the facts.

| also think that it is important that going forward, judges should
guestion potential jurors about information they had researched or
otherwise were exposed to prior to going into court. This would
probablyalleviate any sort of bias.

In closing, it was a good experience and one that | enjoyed.



Thanks again for the opportunity.

(Id.) The Court promptlgharedhe emailwith the partiestcounsel.

On November 11, 2019, Plaintiff fileimotion foranew trial or in the alternative, for an
evidentiary hearingr permission to interview the jurors. (D.l. 35@¢&fendantiled an answering
brief on November 22, 2019. (D.l. 351Rlaintiff did notfile a reply brief. Themotion was
referred to me oApril 1, 2020. (D.l. 352.) | held oral argument on June 17, 2Q20.")

. LEGAL STANDARDS

Under Federal Rule of Civil Procedure 59, “[tlhe court may, on motion, grant a new tria
on all or some othe issues . . . after a jury trial, for any reason for which a new trial has heretofore
been granted in an action at law in federal court.” Fed. R. Civ. P. 59(a)(1fAdng the reasons
that may warrant a new trial are tteafuror was dishonest dugrvoir dire or thatthe ury was
exposed to extraneous informationThe rationalefor granting a new trial under those
circumstancess that the parties are entitled to ampartial trier of fact: if a juror lies about
information relevant tohis biasesduring voir dire or is exposedto extraneous prejudicial
information, thee is a risk that th@ury will not decidethe case solely on the evidence before it.
McDonough Power Equip., Inc. v. Greenwpd@4 U.S. 548, 556 (1984)nited States v. Lloyd
269 F.3d 228, 237 (3d Cir. 2001).

A party seeking a new trial on the basis of juror dishonesty duwoirgdire “must first
demonstrate that a juror failed to answer honestly a material questioir dire, and then futter
show that a correct response would have provided a valid basis for a challenge fdr cause
McDonough 464 U.Sat 556 United States v. Claxtoii66 F.3d 280, 301 (3d Cir. 2014).

A party seeking to obtainr@ew trial on the basis that the jury was exposed to extraneous

information must show thathe party“likely suffered substantial prejudice” as a result of the



exposure- Lloyd, 269 F.3cht 238;United States v. Gilsena@49 F.2d 90, 95 (3d Cir. 1991Jo
examine for prejudice, the cowtiouldconduct “an objective analysis by considering the probable
effect of the allegedly prejudicial information on a hypothetical average "juiisenan 949
F.2d at 95.Factors relevant to that analysmy include “(1) whether the extraneous information
relates to an element of the case decided against the moving party; (2) the fettterjury s
exposure to the extraneous information; (3) the time at which the jury receivedrreeeus
information; (4) the length of the juiy deliberations and the structure of its verdict; (5) whether
the district court properly instructed the jury to consider only evidence presémitiadt and (6)

[in a criminal case vhether there is a heavy volume of incriminatingdewice.” United States v.
Fumq 639 F. Supp. 2d 544, 554 (E.D. Pa. 20@8)ng United States v. Flemming23F. App’x

117, 124 (3d Cir2007);United States Wrban, 404 F.3d754, 778(3d Cir. 2005) Lloyd, 269
F.3d at 242nited States Woungblood56 F.Supp.2d 518, 523 (E.DPa.1999)) Theultimate
decision to grant or deny a new trial is committed to the sound discretion of the digtriciSee
McDonough 464 U.S. at 554;loyd, 269 F.3d at 237.

A district court confronted with apost-verdictmotion for a new trial based guary
irregularities mustlso comply with Federal Rule of Evidence 606(b). That rule significantly
restricts the kinds of evidence that the court may consider. It provides:

(b) During an Inquiry into the &idity of a Verdict or Indictment.
(1) Prohibited Testimony or Other Evidence. During an
inquiry into the validity of a verdict or indictment, a juror
may not testify about any statement made or incident that
occurred during the jury’s deliberations;etheffect of
anything on that juror’s or another juror’s vote; or any juror’s

mental processes concerning the verdict or indictment. The
court may not receive a juror’'s affidavit or evidence of a

1 Although many of the cases discussing the standards for ensuring an impartial jury involved
criminal trials, the Third Circuit lsasuggestedhat the same procedures and standards are
applicablen civil cases.Waldorf v. Shuta3 F.3d 705, 712 n.7 (3d Cir. 1993).



juror’s statement on these matters.
(2) Exceptions. A juror may testify about whether:

(A) extraneous prejudicial information was
improperly brought to the jury’s attention;

(B) an outside influence was improperly brought to
bear on any juror; or

(C) a mistake was made in entering ¥ieedict on the
verdict form.

Fed. R. Evid. 606(b).

Rule 606(b}races its roots to the common law prohibition on admitting juror testimony to
impeachthe jury’sverdict Tanner v. United Stated83 U.S. 107, 121 (1987)Vhile the Rule
permitsinquiry into whether the jurors were exposed to “extraneous prejudicial information” or
subject to “an outside influence,” it categorically bars consideraifothe jury’s “internal
processes.ld. at120-21. Thus, the Rule bars jurestimonyabout things that happened during
ajury’s deliberations, including, for examptbatanother juroor jurorsingested cocainesmoked
marijuana, drank alcoholyere asleephad a hearing impairmentould not understand English,
made up their minds before the start of the tdatided the case through “a game of chanae,”
admitted that thejied duringvoir dire. Warger v. Shauer$74 U.S. 4044-45, 50-51 (2014);
Tanner 483 U.S. at 115-16, 121, 127.

The purpose of Rule 606(b) “is to promote finality of verdicts, encourage free dedibsrat
among jurors, and maintain the integrity of the jury as a deemgking body.” Wilson v.
Vermont Castings, Inc170 F.3d 391, 394 (3d Cir. 1999)1]f courts were to permit a lone juror
to attack a verdict through an opended narrative concerning the thoughts, views, statements,
feelings, and biases of herself and all other jurors sharing in that verdict, tietynté the

American jury system wadd suffer irreparably.”Lloyd, 269 F.3cat237 (quotingJnited States v.



Gonzales227 F.3d 520, 527 (6th Cir. 2000) (marks omitted)).

The Rule does permit inquiry into the jury’s potential exposure to “extraneous
information” But the Court “may not inquire into the subjective effect of such information on the
particular jurors. Wilson 170 F.3cdat 394 (citations omitted). “Instead, the court must make an
objective assessment of how the information would affect the hypothetical ajeageld. The
party seeking a new trial bears the burden of showing that the extraneous information would have
impacteda hypothetical jurorLloyd, 269 F.3d at 238.

Moreover,courts inthe Third Circuitand ésewhere havéestablishe@ general reluctance
to conducting posterdict hearings to interrogate jurors regarding outside influenéesng 639
F. Supp.2d at 54952 (collecting caseseflecting “a general disenchantment for pasrdict
hearings, absemxtraordinary circumstances’see alsdJnited States v. Mogry18 F.2d 120,
1234(2d Cir. 1983)"“It hardly bears repeating that courts are, and should be, hesitant to haul jurors
in after they have reached a verdict in order to probe for potential instances of btas,donis,
or extraneous influence.”).

An evidentiary hearing is warranted only where plagty seeking a new trigdresents
“clear, strong, substantiahnd incontrovertible evidence that a specific, -spaculative
improprietyhas occurré” thatcould have prejudiced the triaClaxton 766 F.3d at 301 (quoting
United States \Stewarf 433 F.3d273, 302-032d Cir. 2006); United States v. JameS13F.

App’x 232, 233 (3d Cir. 2013))nited States. Anwg 97 F. App’x 383, 387 (3d Cir. 2004T.he
decision about whether to hold an evidentiary hearing is committed to the discrehierdsittict

court. Anwqg 97 F. App’x at 387.



1. DISCUSSION

Plaintiff argueghat a new trial is warranted on two bagé3¥Juror 22’sallegeddishonesty
duringvoir dire; and (2)the jury’s alleged exposure to extraneous prejudicial informat(br.
350 at 2.) In the alternativeRlaintiff argues thathe Court shouldecall the jurors antiold an
evidentiary hearing to question them about the allegations in Juremégd (Id. at 9-10.)

A. Alleged Dishonesty During Voir Dire

According to Plaintiff, the Court should grant a new trial because JuroreiXail
demonstrates that Juror 22 lied dunmgr dire abouthis ability tobe impartial andhe fact that
hehad done research about cases involving John Crane.

The most obviousproblem with Plaintiff's argument is th&ederal Rule of Evidence
606(b) prevents the Couftom consideringJuror X’'s email to demonstrate that dar 22 lied
duringvoir dire. In Warger v. Shauershe Supreme Court held thiéie rule”precludes a party
seeking a new trial from using one jurosteitemenof what another juror said in deliberations to
demonstrate the other juror’s dishonesty duvioig dire.” 574 U.S.at42. Plaintiff does not even
attempt todistinguishWarger, and it clearly applies heréAs Plaintiff's only evidence of Juror
22's allegeddishonesty comes from Juror Xésnail | recommendhatthe Court deny Plaintiff's
request for a new trial on that basis.

| alsoreject Plaintiff's request to recall the jurdms question them on the issue of Juror
22’s dishonesty. There is no point in holding such a heheogusguror testimonyon the issue
of Juror 22'sdishonesty duringoir dire is alsoplainly barred by Rule 606(3) Id. at 4448; Fed.

R. Evid. 606(b).

2 While | don’t need to reach the issue, | also reject Plaintiff's contentioduhat X’'semail
demonstrates thduror 22 “provided dishonest and misleading answers” aboohki research
(D.l. 350 at 8.) During voir dire, Juror 22 sekdisclosedthat he had donenline researctabout
the casdefore appearing for jury dutyPlaintiff's counsethenasked Juror 22what document



B. Alleged Extraneous I nfor mation

Plaintiff alternativelyargues thathe Court should grant a new trial because Juroeail
demonstrates thalhe jurors were exposed to extraneous informationder Rule 606(b)(2)(A),
the Court can consider juror testimony about whether “extraneejisdjrial information was
improperly brought to the jury’s attention.” Fed. R. Evid. @)@&)(A).

Juror X’s email does notdemonstratehat any extraneougprejudicial information was
brought to the jury’s attentioomuch less that itvas done soimpropelly. The only evidence
relating to extraneous informatiaare Juror X’s statements thaanotherjuror had knowledge
obtained from “publicly available information” of “what the case was all abant’ had done
“research about other prior Crane casg®’l. 350, Ex. A.)

But it was no secrdb counsethatone juror had been exposed to extraneous information
Juror 22selfreported duringsoir dire (outside the presence of Juror X) that he had done online
researctand that he viewed case documehiSounsel for both sides were givéire opportunity
to ask Juror 22ollow-up questions, and Plaintiff's counsel diDeite the fact that dth sides
knewabout Juror 22's exposure to motions filed in this casighersidemoved to strike Juror 22

for cause.Under these circumstan¢daintiff cannot meet her burden to show that“tikely

or source documenfise] may have read online in connection while cas€ (Trial Tr. 10/28/2019

at 36:2537:1-2(emplasis added).) It would have been entirely reasonable for an honest juror to
believe thatcounsel'sreference to “the case” meant i¥hcas¢’ and tolimit his response to
documentdiled in this casgwhich Juror 22 did) Plaintiff's counsel never asked Juror i2he
researchedther John Crane cases or atlyer asbestos caseespite having had the opportunity

to do so.

3 See27 C. Wright & V. Gold, Fed. Prac. & Proc. Evid. § 6075, n. 18 (2d ed. 2007) (listing
cases recognizing court documents as a source of as extraneous information).

10



suffered substantial prejuditas a result aduror 22's exposure to case documéntdoyd, 269

F.3d at 238.If therewas a motion filed in this case that is so prejudicial to Plaintiff that mere
exposure to it would render a juror incapable of rendering a fair verdict based on the evidence
Plaintiff has not identified it. And if such a document existed, one would have expleated
Plairtiff's counselwould have asked about it durikgir dire or moved to strike Juror 22.

Nor does the record demonstrate that Plainiikély suffered substantial prejudida
connection with Juror X’s belief that another juror “had done research aboutpatireCrane
cases.” (D.l. 350, Ex. A.) Assumingfor the sake of argument tharor Xwastelling the truth
andthat Juror 22 also researched other cases involving John, @iariely thatthe only reason
it did not come out duringoir dire is because neither side askigror 22the right question.

More importantly, nothing in the record before me suggestsvihateverextraneous
informationJuror 22 looked at was even prejudi¢@Plaintiff. “‘[N]ot every exposure to extra
record information about the case will require a new triaGilsenan 949 F.2d at 97 (quoting
Govt of the Virgin Islands vDowling, 814 F.2d134, 139(3d Cir. 1987). Plaintiff has not
provided theCourtwith a documenbr even an example offublicly-accessible document from

another Joh&rane casthat is so prejudicial that mere exposure teatld render dypothetical

4 Plaintiff cites United States v. Stoght96 F.2d 276, 283 (3d Cir. 1952) for the prsifion
thatshe need only show a “reasonable possibility of prejudicerfder to obtain a new tria(D.I.
350 at 2 Tr.) Plaintiff is incorrect.Stoehrdoes not set fortthe standard foorderinga new trial
Id. (noting thathemovant in that case ditbt“show a reasonable possibility of prejudiceQases
sinceStoehrconfirm thata party seeking a new trial must show that it “likely suffered substantial
prejudice” as a result of the expostweextraneous evidencé.loyd, 269 F.3dat 238; Gilsenan
949 F.2cat 95.

11



juror incapable following the Court’s instructions to render a verdict based solely evideece
at trial®

Moreover, herecorddoes notdemonstratéhat Juror 22actually share@nything hesaw
with the other jurors JurorX’s email stated that the suspected biased juveas’ not shy about
expressing his findings or opinions to the oflneors” (D.l. 350, Ex. A.) According to Plaintiff,
thatsentencsuggests thaluror 22 shared extraneous prejudicial information with the other jurors
But that is far from clearJuror X may very well have been referring to J@®s “findings or
opinions” about the evidence at trialhe emaildoes nosay thathe “not shy” jurorsharedany
extraneous information with the rest of the jury. Moreovss thrust ofthe emailis Juror X’'s
concernthat the other jurowas biased as a result of loign exposure to extraneous infornaati
Juror X’s statement that the other juror “was not shy about expressing his findings or dpinions
may merelyreflect Juror X’'sconcernthata biased jurowith astrong personality (as opposed to
a wallflower)might be more likely to influence other jurors.

In the briefing and at oral argument, Plaintiff's counsel stressed the fact thatXJuror
believed thatluror 22wasaffectedby whatever it was that hea@ onlineand “had made up his
mind well before he walked in the courtroom.” (D.l. 350 at &+7) But, again, the Couri$ not

permitted toconsider one juror's complaint that another jura@s biased.And, while theCourt

° During oral argument, Plaintiff's counsel suggested that Juran&2 have uncovered
throughonline researcthat Jéin Cranehassuccessfully defended some cases brougldtihgr
individuals alleging injuries related to asbestos expoqUire) Putting aside the fact that Plaintiff
has not made any attempt to demonstrate to the Court that such informatigrtleximsese fact
that a juror knew that John Crane won soofethe cases brought againsit is insufficient to
demonstrate that Plaintiff likely suffered substantial prejudice

The same goes fdtlaintiff's speculatiorthat Juror 22 may have learned that John Crane
previously suedhe law firm that representedl&ntiff in this case (Tr.) Nothingin Juror X’s
email suggestshatany juror knew that factPlaintiff hasnot male any attempt to demonstrate
thatprejudicial information related to that fastpublicly availablefor examplepy submittingto
the Court a prejudial document that Juror 22 might have been exposeRégardless, the mere
fact that a juror knew that John Crane scadhsel’s law firmwould beinsufficient to demonstrate
that Plaintiff likely suffered substantial prejudice

12



canconsider evidence that a juror was exposed to extraneous prejudmialation it may not
considerevidence ofthe subjective effect thahe extraneousnformation had orthat juror.
Flemming 223 F. App’x at 124 (citing Lloyd, 269 F.3d at 237 Wilson 170 F.3dat 394 The
properanalysis is to consider “the probable effect of the allegedly prejudicial infiorman a
hypothetical average juror.Gilsenan 949 F.2d at 95.

Because the record is insufficient to make a finding about the nature of any extraneous
information thaany jury membermight have been exposed to, the factors used by courts to assess
prejudice on a hypothetical average juror are challenging to afSelsf-umaq 639 F. Supp. 2d at
554 (listing factors). Nor has Plaintiff made any attempt teadoAt best, the record suggests that
a juror who was not shy about expressing himself leagrtrdneousnformation prior to the trial
and might have verbally shared it with the other jury memtberisig deliberations.SeeFumq
639 F. Supp. 2d at 55¢ourtcanconsider “the time at which the jury receives the extraneous
information”and “the extent of the jury’s exposure”). The jury deliberated for less than a day, but
it wasa shorttrial and there waample evidence supportirtge defense verdict.ld. (court can
considerthe length of the jury’s deliberations”But sedJnited States v. Rp$§19 F.3d 998, 1000
(7th Cir. 2016) (Posner, J.) (reasoning tehort deliberationsmay simply indicate thathe
evidence for one side wasmpelling.

Most importantly, Judge Noreika instructed the juread the beginning and #teend of
the trial—to only consider the evidence presented at trial. (D.l. 331[&tl4342at 3.) Fumq
639 F. Supp. 2d &54 (cout should consider whether it “properly instructed the jury to consider
only evidence presented that trialSee also Lloyd269 F.3d aR41 (elying, in part, on district
court’s jury instructions in concluding that there was no prejudiselting from jury’s exposure

to extraneous informatign Looking at the full picture, the record does not demonstrate that

13



whatever extraneous information Juror 22 might have verbally repodatil have impacted a

hypothetical average juror to the extent thatytheere incapable of rendering a fair verdict.
Accordingly, I conclude thatPlaintiff has not shownthat she “likely suffered substantial
prejudice.” Lloyd, 269 F.3d at 238.

The cases cited by Plaintiff are unhelpful. United States v. Jacksptine Third Circuit
held that a district court did not abuse its discretion by declining to quesgtingjurorsin camera
about their exposure to trial publicity. 649 F.2d 9672-98 (3d Cir. 1981). Likewise, iMarshall
v. United StateandWaldaf v. Shuta the districtcourtslearnedduring trial that the juryhad been
exposed to prejudiciahformation Marshall v. United States860 U.S. 310, 31313 (1959)
Waldorf 3 F.3d at 707. None of thosase sheds light on the standard for ordering a new trial
based on information brought to lighiterthe juryis discharged

Plaintiff requests, in the alternative, that the Court recall the jemitscan question them
about(1) what information they were exposed to &Byphow it affected their vote. (Tr.; D.I. 350
at 10.) As explained aboveowever, questiagabouthe katter areclearly prohibited Nor is there
“clear, strong, substantial and incontrovertible evidence that a specificspecunlative
improprietyhas occurretisuch that a hearing is warranted to ask about the fdYrGéaxton 766
F.3d at 301 It is nd “clear that Juror 22 saw argpecific” informationrelevant to the issues

the jury was asked to decideNor is it“cleaf that whatever Juror 22 sawas"incontrovertibl[y]”

6 Plaintiff cites United States v. Boonfor the proposition thatourts should“conduct
comprehensive investigations in response to serious allegations of jury imptdpdés F.3d
321, 327(3d Cir. 2006)(citing United States VResko 3 F.3d684, 686(3d Cir. 1993). But that
case(and the cases it relies odgalt withirregularitiesdiscoveredbefore the jury rendered its
verdict It does not articulate thetandad for deciding whether to hold a postrdictevidentiary
hearing.

’ That makes this case unlikéeorges v. Government ¥frgin Islands cited by Plaintiff,
wherethe court was confronted wittbncreteevidence thajurors in a criminal case had been
exposed to aspecific newspaper articletating that one of thedefendarg “shot at” his ce
defendant.986 F. Supp. 32328 (D.V.l. App. Div. 1997).

14



prejudicial. It is notat all “cleaf’ thathe shared anything he saw with the other jurors, and there
certainly is no “strong” evidence that he did.
While it might be tempting tordera hearing just sthatthe matter can be put to rest, there
are verygood reasons nto recall a jury under these circumstanc€&slsenan 949 F.2d at 9B8.
Recalling a jury for a posterdict hearingwhenevera juror has allegednisconduct might
discourage people from serving on jurieRoy, 819 F.3d at 1001. It might also “embolden
disgruntled jurors to complain aboailte otherjurors’ behavior in the jury room.”ld. It could
underminegoublic confidence in thitegrity of thejury system. Tanner 483 U.S. at 12Q;loyd,
269 F.3d at 237Gilsenan 949 F.2dat 9798. And it would be contrary to the interest of finality.
Tanner 483 U.S. at 120Gilsenan 949 F.2dat 98. As the Supreme Court has stated,
[tihere is little doubt that postverdict investigation into juror
misconduct would in some instances lgadthe invalidation of
verdicts reached after irresponsible or improper juror behakis.
not at all clear, however, that the jury system could survive such
efforts to perfect itAllegations of juror misconduct, incompetency,
or inattentiveness, raised for the first time days, weeks, or months
after the verdict, seriously disrupt the finality of the process.

Tanner 483 U.S. at 120.

The decision about whether to ordenhearing is left to the district court’s discretioh.
believethat holding a hearing wouldikely do more harm than good. Accordinglydo not
recommend one.

V. CONCLUSION

“[A] litigant is entitled to a fair trial but not a perfect one for there are rfeqbdrials.”

McDonough 464 U.S. at 55@8nternal marks omitted)Not all juror improprietiesare prejudicial

and not all allegations of errahould be investigated. For the reasons set forth abbve,

recommend that Plaintiff's motion be DENIED in its entirety.
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This Report and Recommendation is filed pursuant to 28 U.S.C. 8§ 636(b)(1)(B),(C),
Federal Rule of Civil Procedure 72(b)(1), and District of Delaware ILBcde 72.1. Any
objections to the Report and Recommendation shall be filed within fourteen days ibéed tam
ten pages.Any response shall be filed within fourteen days thereafter and limited {watges.

The failure of a party to object to legal conclusions may result in the loss of theordghhbvo
review in the district court.

The parties are directed to the Court’s “Standing Order for Objections Filed BedleR.

Civ. P. 72,” dated October 9, 2013, a copy of which can be found on the Court’s website.

Dated: June 24, 2020 V_{ / A/,Z/
Jennifert, H4ll

UNITED STATES MAGISTRATE JUDGE
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