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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF DELAWARE

RAYNA P., et al.,

Plaintiffs,

: CIVIL ACTION
V. : No. 16-63

CAMPUSCOMMUNITY SCHOOL,

Defendant.
McHUGH, J. August 10, 2018

MEMORANDUM

This is an appeal under thadividuals with Disabilities Bucation Act from a decision
by a Delaware Special Education Due Process Hg#&anel. Plaintiff Rayna is a student with
disabilities who transferred @efendant Campus Community Sch¢GICS), a charter school, at
the start of fourth grade. hrer three years at CCS, healtsuies caused Rayna to be absent
nearly half the time, yet CCS provided only a hahdf hours of home struction. Eventually,
Rayna’s parents filed a Due Process complalaiming that the school had failed to provide a
free and appropriate public education as required by law. Upon retige record, | am struck
by a profound inconsistency betwede Panel’s findings in favaf Rayna, and the relief it
awarded. Despite its identification of multiplerisas deficits, it limited her relief to fifth and
sixth grades, awarded no compensatory eductdiotiays she attended school, and just one hour
for each of the many days she was absent. On appeal, the family challenges the sufficiency of
the Panel’'s compensatory education awardleM®CS asks that the Panel’'s decision be
affirmed. Because | conclude that the Paateted an improper time limit on Rayna’s award,

and provided no explanation for its decision natdmpensate her for time she was in school

Dockets.Justia.com


https://dockets.justia.com/docket/delaware/dedce/1:2016cv00063/58758/
https://docs.justia.com/cases/federal/district-courts/delaware/dedce/1:2016cv00063/58758/58/
https://dockets.justia.com/

without an appropriate Individiized Education Program (IEP)will modify certain aspects of
the compensatory education award andrafthe remainder of the Panel’s Order.
|. Background

Plaintiff Rayna P. is a child with learnimysabilities, Attention Deficit Hyperactivity
Disorder (ADHD), and several mastent health sues, who transferred from Dover’s public
school district to Defendant Cgus Community Schools, a charsehool, to begin fourth grade
in September 2011. Despite Rayna missing all bayt#two days from tle start of the school
year through the end of January because afideated health issues, and even though records
from the school district showed she had spewalds and required special services, CCS waited
until March 2012 (spring of fourtgrade) to evaluate her.

Based on that evaluation, CCS determined she did not qualify for an IEP but did
qualify for services under Seati 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794, a
federal law that requires pubkmd charter schools, as recipieot$ederal funding, to provide a
free and appropriate public eduocatfor children withdisabilities. Rayna’s 504 Plan called for
certain accommodations in the classroom—Ilikegreaftial seating, pairg verbal instruction
with written instructionand the use of a privacy shieldrohg independent work time—nbut did
not address frequent absencesseduby her health problems. Aar later, despite Rayna having
missed even more days in fifth grade thafourth, the school comtued her 504 Plan, and in
fact eliminated certain accommodations.

Just as Rayna’s sixth grade year begam csimtracted pertussis and could not attend
school from August 2013 through the end of Jan@ad4. Despite doctor’'s notes and a request
for instruction at home, CCS provided Raymdy 12.25 hours of homebound instruction during

this extended absence of nearly five montRayna continued to struggle academically when



she returned to school the second part of the year, and\pril 2014 her family hired, at their
own expense, a certified special educateacher to work with Rayna privately.

In May 2014, Rayna’s family requestediadependent educational evaluation funded by
CCS, which the school approved. The evaluabmcluded that Rayna had ADHD, short term
and working memory deficits, a Learning Dis#liln Reading, executive functioning deficits,
and extremely poor handwriting. Based on thewatal’s report, CCS determined for the first
time that Rayna qualified for an IEP under theé€@fic Learning Disability” and “Other Health
Impairment” classifications of the IndividualstiviDisabilities Education Act (IDEA), 20 U.S.C.
§ 1414. The IEP Plan, finalized on May 27, 2014, lpesore the end of Rayna’s sixth grade
year, provided for some of the same accomrtioda that had been part of her 504 Plan,
determined that she did not need summeruntibn through the extended school year program
(ESY), and did not include a plan topport Rayna through hé&equent absences.

Instead of sending Rayna back to CCS for s#vgrade, her family withdrew her from
the school in September 2014, opting to homeschaaokitle the help of tk private tutor they
paid. On July 31, 2015, the family filed an administrative Due Process complaint against CCS
seeking full days of compensatory educaticerfiinafter “comp. ed."jor CCS’s failure to
provide a free appropriate publiciedtion (FAPE) to Rayna in hdrree years there, in violation
of its duties under the IDEA. Pursuant to Dedae’s IDEA structureher complaint went
directly to a three-member Duedeess review panel [hereinafténe Panel”’]. Rayna’s panel,
which consisted of a special education expddyaerson, and an attay, heard two days of
testimony and argument. Based on that etidgnhearing and a voluminous documentary
record, the Panel issued a forty-page sleaion November 6, 2015 granting some limited

compensatory education to Rayna and néo@iCCS to improve its IDEA compliance



schoolwide. Order and Op. 40, ECI6.NL8 at 45 [hereinafter “Op.”].
The Panel based its decision on the following core findings:
e CCS did not meet its Child Find obligatidris timely identify and evaluate Rayna;
e When CCS eventually evaluated Rayna, élvaluation report was “insufficiently
comprehensive” to identify her spateducation and service needs;
e The 504 Plan was inadequate to meet her needs for meaningful educational progress;
e CCS did not place Rayna in theast Restrictive Environmeft;
e The IEP did not adequately meet Raynaesas for meaningful educational progress;
e CCS did not provide sufficient homebound rastion during Rayna’s long pertussis
absence.
Id. at 29—-30. In its Opinion, the Panel set forth detailed reasoning behind some of its findings,
but no rationale at all for others. | review the Panel’s basis for each holding in turn.

As the basis for its conclusion that C8ed to timely evaluate Rayna, the Panel
explained that the reods from Rayna’s prior school shduhave put CCS on notice of several
issues: that she had decreased visual motds,skéinsory processing skills, and self-care skills
sufficient to require weekly occupational theraghgt she was receiving therapy for a “sensory
integration disorder”; that sied a diagnosis of ADD and did meiad well, was not persisting
with tasks, was rushing and distracted, hdficdity following rules and routines, and needed

extra explanations; that she was receivingydatervention and extrhelp after school for

! The IDEA requires states to identify and evalustehildren with disabilities “who are in need of
special education and related services” and develdpnaplement a “practical method” to ensure that
they receive those services. 20 U.S.C. § 1412(a)(3%aB34 C.F.R. 300.111(a)(1) add Del. Admin.
Code § 923(11.0)both implementing the IDEA’s Child Find requirement).

2 Under the IDEA, states must ensure that childvigh disabilities receive a free and appropriate public
education in the “least restrictive environment,” megrihat they must not be unnecessarily separated
from children who are not disabled. 20 U.S.C. § 1412(a)(5iADRel. Admin. Code § 9234.0)
(implementing the IDEA’s LRE requirement).



reading, and had a reading spésiathat she had a list of health problems and had missed
fifteen days of school; and thslhe was “working below gradevel” and in danger of not
advancing to the next gradel. at 32. With all of thiknowledge about Rayna, the Panel
concluded, CCS should have evaluated her teySaptember 2011 (instead of in March 2012).
Id. The Panel explained that, based on the recala@he, “it was alreadylear that [Rayna] had
several issues and [there was]indication that the new emghment could possibly do away
with all these issues of [sic] itselfld. at 32—-33. CCS should havedn developing a plan for
Rayna far earlier, the Panel emphasized—‘eglg@s her issues began to show in the
classroom.’ld. at 33. Additionally, the Panel found that Rayna’s repeated, excused absences
early in her fourth grade year “should haxiggered a Child Find Duty for Other Health
Impairment.”ld.

Moving chronologically through Rayna’s time at CCS, the Panel next explained why,
when CCS finally evaluated Rayna six months fotath grade, the evaluation was inadequate.
Although it is not clear from the Opinion whadpects of the evaluation the Panel found
incomplete, the Panel specified that ettee March 2012 evaluation gave CCS enough
information to determine that Rayna needed @ahbEcause she fell withthe learning disability
and/or Other Health Impairment disability categoridsat 35. As a child with a learning
disability, Rayna would have satisfied both catégs, but her frequeiitnesses should have
made the Other Health Impairmentsddication “particularly obvious” to CC%d. at 36.

This determination by the Pdrethat Rayna should have éxe given an IEP from the
beginning of her time at CCS—formed the b#ésighe Panel’s holding that the 504 Plan was
inadequateld. at 36—37 (“[CCS] had reasto suspect that [Rayhanight need an IEP upon

consideration of the prior Distristrecords . . . .”). In adtion to CCS’s knowledge of Rayna’s



ADD diagnosis, the school also knew of hareasingly frequent absences, which the 504 Plan
did nothing to addres&d. Relatedly, the Panel seemdiave found Rayna’s 504 Plan
inadequate on another basis: CCS did notepRayna in the least restrictive environment.
Specifically, the Panel explainddat Rayna’s “frequent illnesses and absences should have
shown [CCS] that some combination of thguiar classroom and at home instruction were
appropriate” for Rayna, and thiéie appropriate placement “would necessarily involve one on
one instruction” at homed. at 37.

The Panel found similar inadequacies in R&yhaP, created at the end of her sixth
grade year. First, the Panel eaipkd that there were “gaps”Rayna’s education dating back to
second grade and including the time she spe@C&—gaps that the sablovas not aware of
and which the IEP made no attempt to fill. Because the IEP did not include a plan to get
Rayna “up to grade level,” the Panel determitied she was unlikely to benefit from it, even
had she stayed at CCS for seventh grade and the IEP had been fully implerdented|EP
“contained little that was new” from the 504 Blather than a plan for small group instruction.
But the IEP did not provide for haminstruction or any other pldaa deal with her frequent
absences, and the Panel pointed out that Rayuld not “benefit from small group instruction
any more than regular classroom rastion when she is not in schoold. That the IEP was so
similar to the (inadequate) 504 Plan, under wialyna had “developed gaps in her education,”
did “not augur well for the IEP,” the Panel concludied at 38.

In addition to the Panel’s broad finding ti&ES had failed to provide home instruction
sufficient to meet her special educationadds, it specifically founthat the limited homebound
instruction Rayna received dag her long pertussis absence was inadequate. She received only

12.25 hours over the five-week period, whereasRanel concluded that she should have



received forty hours—one hour per day she was abskiat 38—39 (presumably relying on
Delaware regulations, 14 Del. Admin. Code @0jJ, which mandate that sixth grade students
eligible for homebound instruction receive at tda@ hours for each week they are absent).

Based on these factual and lefijladings in Rayna’s favgrthe Panel awarded her one
hour of compensatory education, at a rat8 4§ an hour, for each of the 233 days she was
absent from school and required CCS to inprits IDEA compliance—the Panel awarded no
comp. ed. for days she attended schiablat 40. The Panel purportemlimit its relief to May
27,2012, two years before May 27, 2014, the datd*tmel identified as when Rayna’s family
knew or should have known of Rayna’s educational righds.Rayna’s family filed a Request
for Clarification of the Panel's Order, asserting that the Panel had misapplied recent Third
Circuit law when it put a twgear cap on Rayna’s relief. ECF No. 18-1 at 337-345. The Panel
summarily denied the request. Order, ECF No. 18-1 at 332.

The family then filed this timely appea&hallenging only the gaopensatory education
aspect of the Panel's Order. The familgwes that Rayna is etiéid to full days of
compensatory education for each day she wedled at CCS—for her entire fourth, fifth, and
sixth grade years, when she was in schooladosgnt—and an additional twenty hours per week

for the three summers when they argue Rayna should have been enrolled in the eight-week

% The Panel’'s Order is confusing on this point. The Panel wrote that it would award one hour of comp.
ed. for every day Rayna was absent between Mag@®2 (two years before the “knew or should have
known” date in the spring of Rayna’s fourth gradaryend April 1, 2014, pluan additional 37 hours for

the days she was absent with pertussis thesd2.25 hours of homebound instruction she already
received—all at a rate of $75 per hour. Op. 40. tRings calculation seems to count Rayna’s pertussis
absences twice, awarding two comp. ed. hours for those days and one hour for all the other absences, with
no explanation. More confounding, though, is thatRlanel went on to award one hour for every day of
absence (double counting for the pertussis absences) for Rayna’s entire tenure at CCS—nher full fourth,
fifth, and sixth grade years. Thus, although the Raunported to limit Rayna’s relief to two years before
the “knew or should have known” date, it in fact awarded comp. ed. back to 2011—including a school
year of comp. ed. outside the two year cap. C&GBaweledges this dissonance, noting that the Panel “did
not actually restrict the award to that [two-yearnjdiframe,” and has made no argument to so limit the
award.See Def.’s Mot. 11 n.2.



extended school year program (ESY). Pls.” MotAdmin. R. 39, ECF Nal9 [hereinafter “Pls.’
Mot.”]. CCS filed its own motion to affirm theanel’s Opinion and Order in full. Def.’s Mot.
Aff. Decision, ECF No. 50 [hereiftar “Def.’s Mot.”]. For thereasons set forth below, both
motions will be granted in part and denied in part.
Il. Standard

In an IDEA appeal from a Due Processnauistrative proceeding, the reviewing court
must base its decision on the preponderantieeoévidence and may “grant such relief as the
court determines is appropriate.” 20 U.SQA.415(i)(2)(C)(iii); 34 C.F.R. 8 300.516(c)(3).
Unlike judicial review of mosbther agency actions, in whichsttict courts apply a “highly
deferential standard of review,” courts m@wing IDEA appeals “must decide independently
whether the requirements of the IDEA are m&usan N. v. Wilson Sh. Dist., 70 F.3d 751, 757
(3d Cir. 1995). The Supreme Court has déscdithe IDEA’s legigtive history as an
“unusually clear indicatiothat Congress intended courtauttdertake substangweview instead
of relying on the conclusis of the state agencyBd. of Educ. of Hendrick Hudson Cent. Sch.
Dist. v. Rowley, 458 U.S. 176, 217 (1982) (citing S. R&m. 94-455, at 50 (1975) (Conf. Rep.)).

But the Supreme Court has also cautionatlttie IDEA’s preponderance of the evidence
standard is not an “invitation the courts to substitute th@wn notions of sound educational
policy for those of the schoalthorities they review.Id. at 206. Focusing on the IDEA’s
requirement that the reviewing court receiveabministrative record from the state proceeding,
8 1415(i)(2)(C)(i), the Supreme CourtRowley held that districtourts are bound by an
“implied requirement that due weight shall be given to these proceedidg&bwley’'s “due
weight” pronouncement left lower courtsdetermine “how much weight is ‘due 8usan N., 70

F.3d at 757. In the decades since, the Thirdu@ilas fleshed out what it means to “give due



weight and deference” to the findings ofeahing officer or panel, dubbing it a “modified
novo” review:

[W]e must accept the state agency'sdibility determinations unless the non-

testimonial, extrinsic evidence in the reg¢avould justify a ontrary conclusion.

The statute of limitations claims and Plaintiffs’ claims for compensatory

education [] are subject tograry review as conclusions of law. But. .. whether

the School District fulfilledts FAPE obligations [is]uject to clear error review

as [a] question[] of fact. Suchdtual findings from the administrative

proceedings are to be considered pria@d correct, and if we do not adhere to

those findings, we must explain why.
D.K. v. Abington Sch. Dist., 696 F.3d 233, 243 (3d Cir. 2012) &tibns and original brackets
omitted);accord Susan N., 70 F.3d at 758 (holding that a revieg district court may not ignore
the administrative agency'’s findings, but mustéad consider them “carefully and endeavor to
respond” and, “after such consideration, the coureis fo accept or reject the findings in part or
in whole”). Where a hearing dision lacks “reasoned and specific findings,” there is less for
district courts to consider and the administmtlecision therefore deses/little deference.”
Reidexrd. Reidv. D.C,, 401 F.3d 516, 521 (D.C. Cir. 2005).
[I1. Analysis

Plaintiffs’ appeal raises three core challesigo the Panel’'s deston, all relating to the
amount of compensatory education Rayna shaddive. First, thegontend that the Panel
made an error of law when it purported to &gyna’s relief at two yaa's before the date on
which, according to the Panel, her family knemshould have known of her educational rights.
Pl.’s Mot. 32-35. Second, they argue thatahvard—one hour of comp. ed. for each day Rayna

was absent—was insufficient light of the Panel’'s determination that CCS failed to comply

with the IDEA throughout Raa’s three years therk. at 36—38. Finally, the family claims that

* The Panel referred to this as the “KOSHK datet! | will call it the “reasonable discovery date,”
borrowing the Third Circuit's languaggee G.L. v. Ligonier Valley Sch. Dist. Auth., 802 F.3d 601, 604
n.2 (3d Cir. 2015).



Rayna should have received ESY services watileCS, and is therefore entitled to comp. ed.

for the three summers of missed E$Y..at 38—39. As explained below, Plaintiffs are correct

that the Panel imposed an improper time liomtthe award, and, although | will not grant the

full extent of the relief Plaintiffs seek, | agree that certain aspects Rayna’s comp. ed. award, as
one of the Panel’s legal conclass, should be modified to haomze it with the administrative
record and the Panel’s own, lveeasoned factual findings.

A. Permissible Time Frame for Relief

The Panel identified May 27, 2014 as the datevhich Rayna’s family knew or should
have known of her education rights—the reabtmdiscovery date—and concluded that her
relief should be capped at two ysdefore that date (May 27, 20P2pPlaintiffs do not challenge
the Panel's designation of May 27, 2014 as #asonable discovery date, a factual finding.
They object only to the Panelsgal conclusion that her reliebn extend back only two years
beyond that date, effectively depriving her of ref@fher fourth grade year. As this argument
turns on a purely legal question my reviewlisnary and, because of clear Third Circuit
precedent, | easily conclude that Pldfittirelief should not have been capped.

Until recently, it was unsettled in this ciittwhether the IDEA placed a retrospective
time cap on relief. Some coudsnstrued two provisions ofdtstatute as creating a “2+2”

remedy cap,which not only required plaintiffs tmtige their due process complaint within two

> As mentioned above, the Panel stated that it woagdthe award at this date, but went on to award
comp. ed., in the form of one hour for each missed glaipg back three full school years. | am aware of
this internal inconsistency in the Panel's Opint nevertheless address the remedy cap, since it is a
legal issue that remains relevant as | consider whether to affirm or modify the award.

® Those provisions are § 1415(b)(6)(BYfe procedures required by this section shall include . . . [a]n
opportunity for any party to present a complaintwhich sets forth an alleged violation that occurred not
more than 2 years before the date the pareptilolic agency knew or should have known about the
alleged action that forms the basis of the complaint . . . .”) and 8§ 1415(f)(3X@a(ent or agency shall

10



years after the reasonable digery date, but also limited thigaotential relief to two years
before that date—thereby bookending the poterdiaf available to plaintiffs at a maximum of
four yearsSee Ligonier Valley, 802 F.3d at 607 (3d Cir. 2015) {lieg cases that adopted this
view, includingJana K. exrel. TimK. v. Annville-Cleona Sch. Dist., 39 F. Supp. 3d 584, 596
(M.D. Pa. 2014)). Recognizing theaamtainty in this area, and thhe issue was an “important,
controlling, and recurring” one in IDEA casése Third Circuit addrssed the question in
Ligonier Valley. Id.

In that case, the Third Circuit made clédzat there is no retrospective limit on relief
under the IDEAId. at 625-26. After a careful analysistbé statute and its legislative history,
theLigonier Valley Court concluded that theo provisions in question maly “reflect the same
two-year filing deadline” for Due Process comptaiand that neither provision “in any respect
alters the courts’ broad power under the IDEAtovide a complete remedy for the violation of
a child’s right to a free apppriate public educationld. at 604—05. The Court emphasized the
breadth of relieinder the IDEA:

The statute of limitations goes only to thefiling of the complaint, not the

crafting of remedy. This is important because it is only fair that if a school

district repeatedly failed to provide semscto a child, they should be required to

provide compensatory services to recthis problem and help the child achieve

despite the school’s failings.

Therefore, compensatory education must cover the entire period and
must belatedly provide all education and related services previously denied
and needed to make the child whole.

Id. at 324 (emphasis in origingbiting portions of Senator Hi@n’s remarks prior to the

final passage of the currestatute of limitations languagé&50 Cong. Rec. S11851 (daily

request an impartial due process hearing within 2syefathe date the parent or agency knew or should
have known about the alleged action thatrfe the basis of the complaint . . . .").

11



ed. Nov. 24, 2004)). In so holding, the court expiity rejected the “2+2” remedy cap
interpretation adopted Wana K. as a “problematic reading” of the lald. at 614—-15.

The Panel issued its Opinion and Order in Rayna’s case on November 6, 2015—Iess than
two months after the Tild Circuit published.igonier Valley—and the Panel likely began
drafting the forty-page Opinion Wébefore that. In limiting Rayna’s relief to two years before
the reasonable discovery dates Panel relieéxclusively onJana K., with no citation to
Ligonier Valley. This suggests thate¢tPanel was unaware lafgonier Valley, or at least
unaware of its import in this caeWhatever its reason, therfe did not apply the Third
Circuit's clear rule, and as asdt, improperly limited Rayna’s refie | accordingly reverse the
Panel’s legal conclusion on tipeint, and hold that Rayna’s relief is not limited by any
retrospective remedy cap, but is instead avail&in the duration of CCS’s denial of a FAPE.

B. Compensatory Education over Targears of IDEA Non-Compliance

Plaintiffs next challenge éhPanel’s decision to awardmapensatory education of only
one hour for every day Rayna was absent, akdhas | modify the Panel’s award by granting
full days of comp. ed. for every day Rayna was enrolled at CCS (regardless of whether she was
present or absent) and an additional twenty $iper week for three sumers of the eight-week
ESY program. Although | will not grant the fullief Rayna’s family seek, | agree that the
administrative record and the Panel’'s own, daldietual findings show that she was denied a

FAPE during her fourth, fifth, and sixth gragears at CCS. Accordingly, | will amend the

" Senator Harkin’s remarks are also documentd&@iCong. Rec. S11547 (daily ed. Nov. 19, 2004)

8 This is so despite Plaintiffs’ prompt efforts to inform the Panel oEigenier Valley holding, and its
relevance to Rayna’s case, in both their closingraggut and post-hearing request for clarificatiee

Pls.” Mot. Clarification 1, 3, 8, ECF No. 18-1 at 337-345 (“[T]he family seeks clarification on the scope
of the remedies outlined in the Ordellight of . . . the very significantjgonier Valley] ruling, which

made clear that a party who timely files an IDEA ctaini is entitled to remedies for the entire violation
period. This Hearing Panel’s clarification is imfamt not only for this case, but for all families in
Delaware who seek to enforce their child’s civil rights under the IDEA and pursue remedies extending
beyond 2 years, which is no longer the cap.”).

12



comp. ed. award, without overturning any of the Panel’s factual findings, so that Rayna is made
whole through compensation for days shenaléel CCS, and for her frequent absences, all
without a plan in place to ensure appropriate progress.

The Panel’s comp. ed. award is a conclusiolawfsubject to pleary review on appeal.
SeeD.K., 696 F.3d at 243. The Supreme Court andrthied Circuit have long held that the
IDEA “should be interpreted expansivelygmvide a comprehensive remedy for children
deprived of a FAPE,” and th#tose children have a right torap. ed. as one form of relief.
Ligonier Valley, 802 F.3d at 618—1%ee also Perry Zirkel, The Two Competing Approaches for
Calculating Compensatory Education Under the IDEA, 339 Ed. Law Rep. 10 (2017) (calling
compensatory education the “primary remedy” urtle IDEA for parentsvho prove that their
children have been denied a FAPE). Theraldferent approaches talculating comp. ed.
across the circuits, and the Third Circuit has l#scribed as the “primary locus” of the one-
for-one approach, also called the quantitative apprcetZirkel, Two Competing Approaches,
supra, at 11;see also Reid, 401 F.3d at 522 (listing the circuitacluding the Third, that embrace
this approach). In this circuit, childrenpieved of a FAPE are entitled to compensatory
education “for a period equal to the perioddeprivation, but excluding the time reasonably
required for the school distritd rectify the problem.Ligonier Valley, 802 F.3d at 618-19. As
explained above, this approach seeks to fulfill Congress’s goal that children deprived of a FAPE
be made “whole” through a compensatory edooaward that “provide[s] all education and
related services previdysdenied and neededd. at 624.

To decide the appropriate comp. ed. awar@ayna’s case, then, | must first determine
whether and for how long she was denied a FAP&st year, the Supreme Court clarified that

states satisfy their obligation pvovide a FAPE to a disabled child only when the child’s IEP—

13



the “centerpiece of the statute’s education delivery system”—is “appropriately ambitious in light
of [the child’s] circumstancesEndrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist., 137 S. Ct.
988, 1000 (2017). The Supreme Court rejectealither “more than de minimis” standard,
saying: “The IDEA demands more. It requires an educational program reasonably calculated to
enable a child to make progress appropriatlight of the child’s circumstanceIt. at 1000—
01.

In an appeal like this, the rédal issues of FAPE denial andhether an IEP is appropriate
are both questions of fact thaearonsidered prima facie correbtK., 696 F.3d at 243).S. v.
Bayonne Bd. of Educ., 602 F.3d 553, 564 (3d Cir. 2010). The Panel’s finding that a EARP&S
denied is well supported: CCS should have evaluated Rayna for an IEP by late September 2011,
when CCS finally evaluated hexsnonths later, the evaluatiovas insufficient to identify her
needs; despite the inadequate evaluation, theokshib should have knowthat she needed an
IEP based on her health problems and learnisgfilities; the 504 Plawas not calculated to
ensure “meaningful educatidn@ogress”; Rayna was inappropriately placed, needed one-on-
one instruction and more home instruction, and nat in the least restrictive environment; and
finally, the IEP the school finally created latehiar sixth grade year walike the 504 Plan, not
calculated to ensure meaningful progressnd gach of these factual findings well-reasoned and
supported by the administrative redpand agree that Rayna wasidel a FAPE starting in late
September of her first year at CCS—sfieally, September 23, 2011, the date the Panel

determined a meeting about Rayna should have taken place.

° | note that the Panel decided Rayna’s case b&fueew, and applied the lower, “more than de
minimis” standard for the adequacy of an I[BB8 Op. 29. It nonetheless concluded that her IEP was
inadequateld. at 37.

9 The Panel did not explicitly use the term FAPE, but its findings as to lack of “meaningful progress”
applies the controlling standard in Delaware, and the Panel’'s remedy depends upon the denial of a FAPE.

14



Because the Panel’s factual findings demasta FAPE denial of almost three full
school years, | can see no basis for the Panel’'s ultimate decision to deny Rayna compensatory
education for days she attended schibdiased on the record and the Panel’s factual findings
showing that Rayna had gaps in her educatating back to second grade, had a specific
learning disability in readg, ADHD, and memory defits, and needed a small group
instructional setting with freque: one-on-one help, | concludleat she was denied a FAPE on
days she attended CCS, not just on those daywahabsent. The palthome instruction she
received—just twelve hours ov283 days of absences indlkryears—surely exacerbated her
need for appropriate supportsschool. Missing nearly half @l school days over three years
would keep any child from progressing. But theard suggests thateguate home instruction
alone would not have cured Rajgaroblems; her learning dis#éity, memory problems, and
other issues would still have recpd a carefully tailored IEP tensure appropriate progress. |
will therefore award full daysf comp. ed. for every day Rayna attended school between
October 23, 2011, and her last day at CES.

As to the days that Rayna was absentPueel did not explain the reason for its award
of one hour per day. The regulatory minimunder Delaware law is one hour per day missed
for sixth graders, and lower still for fourth gradeé@=e 14 Del. Admin. Code 930(3.1.1.1). It
might be that the Panel had this benchmarkiimd. But given the large number of absences,

and the vanishingly small level of tutog Rayna received, one hour per day hardly

1 Although compensatory education award is a question of law on which | need not defer to the Panel’s
decision, | note that it is impossible in this case even to consider the Panel's reasoning behind the award,
because it provided none. Unlike the Panel’s fadindings, which it supported with great detail from
hearing testimony and the record, the Panel annoutscedmp. ed. award in a single paragraph and with

no explanation.

121 jgonier Valley requires that any comp. ed. award exclude “the time reasonably required for the
[school] . . . to rectify the problem,” once the stuteneed is identified. | have therefore credited
Defendant with thirty days’ response tintee 802 F.3d at 619.

15



compensates. On the other hand, the seven haudaypd&er counsel requests is excessive. The
record shows that Rayna was very unwell on nafrthe days she was absent, suggesting that
she simply would not have been able to work with a home instructor for long periods. Her
mother testified that Rayna was “in bed” foraamonths when she had pertussis, had to take
frequent trips to the doctor or hospital, and that even minor illnesses like the common cold
affected five of Rayna’s prexisting diagnoses. Op. 18, 21 (explag that respiratory illnesses
makes Rayna wheeze so that she needs nshedel sometimes oxygen; and that “[c]Joughing
causes vomiting, which in turn slows down eatingGiven that reality, on many days tutoring
would have been fruitless. Furthermore aarard of seven hours per day—equivalent to
attendance in school, overlooke tfact that intensive, fosed, one-on-one tutoring provides
concentrated educational value more efficietiign a classroom. Although there is no formula
established by precedent, | conclude that 2.5doficompensatory education for each day
Rayna was absent represents an average tikaissihe appropriate l@nce between necessity
and utility.

C. Extended School Year

As to Plaintiff’'s claim for comp. ed. for three summers of extended school year (ESY),
colloquially known as summer school, | see nodtsreverse the Panel’s decision. ESY is
required where failure to do so would deprive@dent of a FAPE, meaning that it is required
when a student cannot makeaningful progress on IEP dsavithout it. 34 C.F.R.

§ 300.106(a)(2); 14 Del. Admin. Code 923(6.0he Panel found that Rayna’s IEP was
inadequate for several reasons, including itsfaita plan for her frequent ilinesses and to
ensure that her services and supports cldsdaps in her eduttan—nbut it did not identify
failure to provide for ESY as a deficit. @umably, had Rayna’s regular school year been

guided by a proper IEP that proed her with the FAPE to whicshe was entitled, an extended
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school year would have been unnecessary. Ghagrl am awarding a full seven hours for days
she was in school and 2.5 hours for days shealssnt, it would be duplicative to order further
comp. ed. now for what would have condgtliremedial education at the time.

V. Modified Compensatory Education Award

Rayna’s compensatory education award wilhmadified as follows: as compensation for
nearly three years of FAPE dahishe is entitled to one full daf comp. ed. for every day she
was present in school, and 2.5 hofar each day she was absErftom October 23, 2011
through her withdrawal from CCS in 2014. As orajiy ordered by the Panel, this award is at
the rate of $75 per hour, and “CCS is ordered joipaithin 30 days.” Op40. | will also grant
the family’s request and direct CCS to plate@ampensatory education funding into a third-
party trust for Rayna, to be spent on her educaliesD.F. v. Collingswood Borough Bd. of

Educ., 694 F.3d 488, 498 (3d Cir. 2012). All other asp@dtthe Panel’'s Order remain in place.

/sl Gerald Austin McHugh
UnitedStateDistrict Judge

131 will not reduce the number of homebound compbgdl2.25 hours, as the Panel did, because those
hours were provided without an appropriate IEP in place.
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