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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF DELAWARE

RAYNA P., et al., :
Plaintiffs : CIVIL ACTION
V. : No. 16-cv-63
CAMPUSCOMMUNITY SCHOOL,
Defendant
M.P., etal., :
Plaintiffs : CIVIL ACTION
V. : No. 16-cv-151
CAMPUSCOMMUNITY SCHOOL,
Defendant
MCHUGH, J. July 18, 2019
MEMORANDUM

Thisis an IDEAcasewhere Plaintiffs, having prevailezh most issues, seek counsel
fees. The Defendant charter schoobjects g@nerallyto the amount of fees sought and seeks a
reduction based upon its purported inability to pBiaintiffs’ attorneys prevailed for their
clients by providing competent and diligent representatighis multiyear, complicated, highly
specialized state administrative and fedlétigation,and they are entitled to reasonable fees.
For the reasons that follow, | grapfaintiffs motions in large part.

l. Factual and Procedural Background

Rayna P. and M.C., siblings, ateildren with disabilities.Their parents filedwo
separateuits in this Court on each child’s behappealing decisions by Delaware Special
Education Due Process Hearing Officargler the Individuals with Disabilities Education Act

(IDEA). | granted the majority gfarents’ requested relief both cases, thereby diverging
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significantly from the Due Process Panel decisidnRayna P.’s case decided that the Due
Process Panel was wrong to cap relief at two years prior to May 27, 20&4easonable
discovery dee—because there is no retrospective limit on relief under the IDEA. | edsteg
one full day of compensatory education for every day she was present in school and Zdr hours
each day she was abseiihis contrasts witlthe Panel’s denial of compssitory education for
dayson whichRayna Pwas present ischool andts grant of just 1 hour of compensatory
educatiorper dayfor days on which she was absent. | denied Rayna P.’s request for
compensatory education for three summers of summer school (extended schooE&¥dr In
M.P.’s case, | decided that the Due Process Panel was wrong to excuse as ‘iefas alegiial
of free appropriate public educatidRXPE) for a period of aear | also increased the panel’s
allotted hourly ratéor compesatory education from $17.50 to $70 améjécted the Panel’s
order creating a foryear time limit on M.P.’s use of compensatory education funds, ordering
instead that M.P. had until the end of his'g&ar (he was 13 at the time | decided the case) to
use the funds. But | upheld the Panel’s denial of compensatory education for suhookr sc
(ESY).

. Discussion

A. Legal Standard

The IDEA which formed the basis of Plaintiffs’ prevailing cases and therefore spplie
here,is a feeshifting statute.See20 U.S.C. § 1415(i)(3)(B)It allows a court, in its discretion,
to award reasonable attorneys’ fees as part of the costs to the parents of #tchildisability
who is the prevailing party in an IDEA cadel. “A request for attorney's fees should not result

in a second major litigation.Hensley v. Eckerhard61 U.S. 424, 437 (1983).The essential



goal in shifting feegto either party)s to do rough justice, not to achieve auditing perfection.”
Fox v. Vice 563 U.S. 826, 838 (2011).

A “prevailing party” is a partyhat succeeds on any significant issue in litigatidmch
achieves some of the benefit sought in bringing sséte Hensleyl61 U.Sat433 (abrogated in
part by statute in the context of prisoner litigatidd). v. Collingswood Borough Bd. of Educ.
694 F.3d 488, 501 (3d Cir. 2012). Defendants do not disputPltuatiffs were the prevailing
parties in thaunderlying IDEA actionsiere Theyprevailed omearly every claim ofequested
relief save for a request for compensation for summer scB&M)( andare therefore entitled to
reasonable attorneys’ fees.

Reasonable attorneys’ fees are determinetmjtiplying the number of hours
reasonably expenddxy a reasonable hourly rateMaldonado v. Houstoyr256 F.3d 181, 184
(3d Cir. 2001)citing Hensley 461 U.Sat424). This is known as the “lodestarld. “The
party seeking attorney’s fees has the burden to prove that its requesirfoz\astfees is
reasonableTo meet its burden, the fee petitioner must ‘submit evidence supporting the hours
worked and rates claimed!”Rode v. Dellarciprete892 F.2d 1177, 1183 (3d Cir. 1990)
(quotingHensley 461 U.S. at 433). The presumption is that the lodestar is the reasonable fee,
[h]owever the district court has the discretion to make certain adjustments to the lodémstar
party seeking adjustment has the burden of proving that an adjustment is nécddsary

Plaintiffs seek an award of attorneys’ fees and dostisoth cases the total amount of

$375,869.86, to which Defendant objects.

1 AlthoughMaldonadoand many of the cases that set forth the legal standard for determining a
fee award do so in the context of awarding attorney’s fees pursuant to 42 U.S.C. § 1988, the
Third Circuit “interpret[s] the language of § 1988 and the IDEA attornegs’ fieovision in the
same way.”M.R. v. Ridley Sch. Dist868 F.3d 218, 225 (3d Cir. 2017) (internal quotation

marks omitted).



B. Number of Hours Reasonably Expended

“Counsel for the prevailing party should make a good faith effort to exclude froen a fe
request hours that are excessive, redundant, or otherwise unnecessary,lawgyeasia private
practice ethically is obligated to exclude such hours from his fee submissiensley 461 U.S.
at 431. The court may alsexclude any excessive or redundaotirs. Maldonadq 256 F.3d at
184. Counsel shouldhaintain billing time records in a manner that will enable a reviewing court
“to determine if the hours claimed are unreasonable for the work performétshington v.

Phila. Cty. Ct. Com. Plea89 F.3d 1031, 1037 (3d Cir. 199@)ternal citations omitted)That

is, a fee petition shoulde sufficiently specific anohclude “some fairly definite information as
to the hours devoted to various general activities, e.g., pretrial discovesmeettinegotiations,
and the hours spent by various classes of attorneys, e.g., senior partners, junia, partner
associates. Id. (quotingRode 892 F.2d at 1190).

Defendant challenges Plaintiffisilling records for vagueness and lack of specificity.
find the items listed in Plaintiffs’ attorneys’ billing records sufficiently spe¢d allow me to
determine whether the hours claimed are unreasonable for the work perfétiaiediffs’
attorreysbill for items such as “research case law governing statute of limitatioegiéw of

file materials regarding strategy” angréparation of correspondence to Hearing Officer,” and

“in-person discussion with counselSuch entries arsufficiently gecific. See WashingtQi89

F.3d at 1037 (holding thantries such as “research,” “review,” “prepare,” “letter to,” and
“conference with” met standards of specificity).

Hours Spent on Intraoffice Communications



Defendantgprotest that Plaintiffs seek to generate an inordinate amount of presumably
unnecessary “fees for excessive intraoffice communications and fees for nmatmons with
clients, none of which would ordinarily be passed on to clients.” | disage®efendant’s
count, Plaintiffs’ attorneys’ billing records contain 768 references to tfiice
communications While this numbeappears high at first glanca closer look at Plaintiffs’
billing records suggests an appropriate amount of time spent on internal comrosicati

Plaintiffs’ billing records are organized by date, not by task or attorhegte that this is
far from ideal, requiring the court to expend time tallying the hours spentranffice
communications.” Having undertaken that tallgalculae that Plaintiffs’ attorneys billed
183.48 hours in the Rayna P. matter and 187.025 hours in the M.P.foratigaoffice
communications over a course of 4.5 years or approximately 236 weeks of litigatian. Tha
amounts to approximately 1.5 hours per week. Plairgifdain that st of the itraoffice
communications involved more junior attorneys consulting with more senior supervisory
attorneys, an assertion supported by my review of the billing records. A jtioiorey
consulting more senior attorneys about a complicated special educationfarattatal of 1.5
hoursper week seems perfectly reasonable. The recefigst that lowetbilling junior
attorneys did the bulk of the work doth mattersand relied on the work and contributions of
senior—more expensive—attorneys only when necessdrgth@dthe effect oiminimizing the
total fees generatedror these reasons | reject Defendant’s argument that Plaintiffs’ etorn
fees should be discounted for time spent on intraoffice communications.

Duplication Across Cases
Defendant alssuggests—again without identifying the numbers it relies upon to reach

its mathematical conclusienthat only 54% of Plaintiffs’ attorneys’ work on these two cases



was unique. That is, Defendants suggest that 46% of the work done on each individual case was
identical to the work done on the other case and therefore redundant. | fail to sbeslvowld
be.

“A reduction for duplication is warranted onffythe attorneys ar@nreasonablyoing
thesamework.” Damian J. v. Sch. Dist. of Phil&2008 WL 1815302 at *4 (E.D. Pa. Apr. 22,
2008) (quotingRode 892 F.2d at 1187) (emphasis in origindDefendant doesot allegehat
suchwas the case here: that two or more attorneys unreasonably did the samRatioek,
Defendant seemingly argues tlatgle attorneys were billing twice for identical work done on
two very different cases.

“A reduction for duplications [] warranted when a single attorney bills twice for the
same work.” Sch. Dist. Phila. V. Kirsgi2017 WL 131808, at *6 (E.D. Pa. Jan. 11, 2017)
(emphasis added)But Rayna P. and M.P.’s cases were not identical and required similar but not
identical work. Rayna P. and M.P. are two different children digtinct IDEA claims
involving distinctfacts, who werénvolved intwo separate Due Process hearings, taed
broughttwo separateases before this Court appealing those hearing determinations. The only
place there has been substantive overlap in legal work and briefing has beerem leistion,
which represents a small fractiohtbe overall multiyear litigation. | therefore cannot agree
that Plaintiffs’attorneys engaged in much duplicative work in these tatindi cases.

That beingsaid andhaving reviewedhe separate billing records for Rayna P. and M.P. in
great detajla questiortan fairly be raisedbout overlapping time entries with identical
descriptions such as when Plaintiffs’ attorneys corresponded with the childresmisspdhere
areidentical time logs for such entries across the two billingnasc(e.g., 0.13 hours for

“telephone communication with client” billed b3S’ to Rayna P. on 5/15/2014 and 0.13 hours



for “telephone communication with client” billed bS’ to M.P., also on 5/15/2014)t makes
sense thawith respect to such entrid3laintiffs’ attorneyor paralegalsnade one call to the
children’s parents about both cases and then split the time in half between theitgo bill
records. | thereforereditcounsel’s assertion that, where the same task benefited both children,
the ime was divided between the billing records.

| do so withsensitivityto Defendant’s assertion that “it is also possible that substantially
similar time entries reflect a double counting of the hours spent, particsaghe the majority
of the billingdescriptions do not specify whether the work identified was performed” just for
Rayna P., M.P., or botlKirschat*7. | am able to dismiss Defendant’s assertion because
Plaintiffs’ attorneys deabith this possibility by conceding that there may have been some
inadvertent duplication, leading them to buildan acrosghe-board 5% discount in their fees to
account fopossible double billing. 1 am impressedmigintiffs’ counsel’s candor and
persuaded thdheir 5% discountingppropriately angufficiently accounts for any inadvertent
double billing across these two distinct cases.

C. Hourly Rates

Plaintiffs bear the burden of establishing their attorneys’ reasorsbléMaldonadq
256 F.3d at 184A reasonald hourly rate is calculated based on the prevailing market rates,
determined based on “the rates prevailing in the community for similar sebyitasyers of
reasonably comparable skill, experience, and reputatioetfaith Cmty. Org. v. Honeywell
Int'l, Inc., 426 F.3d 694, 708 (3d Cir. 2008} amende@Nov. 10, 2005) (citind.oughner v.
Univ. of Pittsburgh260 F.3d 173, 180 (3d Cir. 2008ee also20 U.S.C. § 1415(i)(3)(C)
(defining a reasonable hourly rate as one “based on rates prevailing in timeiidyrin which

the action or proceeding arose for the kind and quality of services furnished.”).



The court must “assess the experience and skill of the prevailing panyisegtd and
compare their rates to the rates prevailing in the community for similar seoyitasyers of
reasonably comparable skill, experience, and reputati@nde 892 F.2d at 1183.

Plaintiffs’ attorneyshave provide@n affidavit from the princi@l and founder of the law
firm in which they practice Dennis McAndrewsa highly regarded practitioner of special
education lawvith 36 years experiencattests that he is familiar with the hourly ratbarged
by experienced and capable special edandéwyersracticing inDelaware and the Third
Circuit and that the hourly rates requested by Plaintiffs’ attorneys—his subordiaates
reasonableHe underscores his conclusion by noting that “[s]pecial education litigation, both at
the administrativéevel and in federal courts, is a complex, highly specialized field of law in
which relatively few attorneys practice.” | recognize Mr. McAndrews as pereand leader in
the field of special education law.

An attorney’s showing of reasonableness must rest on evidence other than thg sattorne
own affidavits. Blum v. Stenso65 U.S. 886, 895-96 n.11 (1984). Defendant does not attack
Mr. McAndrews’ affidavitas unreliable, even though he is attesting to rates for attorneys in his
ownfirm. This is a tacit recognition of both his expertise and his professional reputation for
integrity, and | commend defense counsel for their professionalism in reicagiiis. And,
technically, he is not attesting to loien rate. But Mr. McAndrews’ firm will be the recipient of
any fee award, making it important to consider other evidence, and appropriae ¢ourt to
undertake an independent assessment of the rates prevailing in the commuimtydior s
services byawyers of reasonably comparable skill, experience, and reputation.

Plaintiffs have provided the most recent—July 20%8eschedule for Community Legal

Services of Philadelphia (CLSAs an initial matter, | note thawith the exception of Attorney



Mahler’s rate,all of therequested rates fall with the CLS schedwtearthermorePefendant

does not challenge the hourly rates for all of Plaintiffs’ attorneys but onlytafn&ys Gehring,
Konkler-Smith, Ryan, and Mahler. As to thebdefendantontends that the hourly rates sought
are unreasonabhléutit provides no countegvidenceof appropriate hourly rates.

The CLS Fee Schedule outlines the fees chargé&ll Byin cases where the law permits
the award of attorneys’ feeSeeCmty. Legal Servs. Of Phila., Attorney Fees: Explanatory
Notice to the Publi¢July 1, 2018), http://clsphila.org/abotis/attorneyfees (last visited Jy
10, 2018). Courts widely accept it as an appropriate benchmmBnke Court of Appeals itself has
explicitly endorsed its usé€The fee schedule established by Community Legal Services, Inc.
(“CLS”) has been approvingly cited by the Third Circuit as being well opeel and has been
found by the Eastern District of Pennsylvania to be a fair reflecfitreqrevailing market rates
in Philadelphia.”Maldonadq 256 F.3d at 18{internal quotation marks omittedNumerous
district judges in this Circuit havantinued to use the CLS fee schedule as an appropriate
benchmark for establishing hourly ratésce then albeit with some exceptiodsSee, e.g.
Phillips v. Phila Hous. Auth.2005 WL 3488872, at *6 (E.D. Pa. Dec. 20, 2005) (looking to the

CLS Fee Schedule as a fair reflection of the prevailing market rates in Phiajtdhelzer v.

2 See Damian J. v. Sch. Dist. of Phi2008 WL 1815302 at *2 (Apr. 22, 2008) (refusing to apply the
CLS schedule because “[t]he only criteria reflected in the CLS fee schedule is yequsrignce . . .
[and] does not take into account the specialized skilladudnced degrees the attorneys bring to their
practice [and] their experience in the particular field of special educatin Mary Courtney T. v. Sch.
Dist. of Philadelphia2009 WL 185426, at *3 (E.D. Pa. Jan. 22, 20@®termining that it would be
inappropriate to apply the CLS fee schedule in a case that dicvobte CLSaffiliated attorneys, where
the parties provided sufficient evidence of prevailing market rates,emadi®e “the CLSchedule does
not take into acount any specialized skills or experience the attorneys bring to their prfacht&V. v.
Sch. Dist. of Phila.2016 WL 3959073 (E.D. Pa. Jan. 11, 2017) (writing that “the fees set forth in the
upper brackets of the 2014 CLS Fee Schedule seem outcoiviiinwhat attorneys in the special
education field actually collect from their clients or from the Scisirict” but nonetheless using the
CLS Fee Schedule as a framework for setting fee rates and acknowledgifijitattird Circuit has
endorsed gevious versions of the CLS Fee Schedule as a reasonable reflection of atesk&} (titing
Maldonadq 256 F.3d at 187).



City of Phila, 771 F. Supp. 2d 465, 470-{@&.D. Pa. Feb. 17, 2011) (using the CLS rate
schaelule as an appropriate benchmafkwendolyn L. v. Sch. Dist. of Philadelph2®14 WL
2611041, at *4 (E.D. Pa. June 10, 2014) (“The Court will look to the CLS Schedule's rate . . . to
assess a reasonable rgteM.M. v. Sch. Dist. Philal42 F. Supp. 3d 396, 406 (2015)
(considering but not relying on the CLS fee schedule as an exclusive tool).

In fact, in the special education contesdyeral courts have recognized that the CLS
Schedule may well understate the expertise of practitiols®se.g., E.C. v. Sch. Dist. of Phila.
91 F. Supp. 3d 598, 606 (E.D. Pa. Mar. 4, 2015) (“[T]he CLS fee schedule does not take into
account any specialized skills in the field of special educaticactprd,Mary Courtney T. v.
Sch. Dist. of Philadelphj&2009 WL 185426, at *3 (E.D. Pa. Jan. 22, 200@&mian J, 2008
WL 1815302, at *4Ryan P. v. School District of Philadelph2008 WL 724604 at *6 (E.D. Pa.
Mar. 18, 2008).

| thereforefollow the many district judges in the Circuit and the Third Circuit itself in
adopting the CLS Fee Schedule as an approfgra&atehmark against which to evaluate a fee
requestparticularlywhere, as here, the defense disputes the rates sought by Plaintiffs, but does
not submit evidenceSeeMaldonadq 256 F.3d at 187.

| do thiscognizant of the fact that CLS is based in Philadelphia and this case wasditigat
in Delaware for the following reasons. First, Defendant does not assert a regionauitfer
between Philadelphia and R&lare, and fees should not be discounted for reasons not raised by
the opposing partyMcKenna v. City of Phila582 F.3d 447, 459 (3d Cir. 2009). Second,
counseffor Plaintiffs practice in both Pennsylvania aDélaware ananaintainoffices in both
states. In that regard, the firm for which defense counsel practicedfisetdquartered in

Philadelphia, with a Wilmington regional office. This is consistent with thetGquarception

10



of a regional market for legal services, enpassing Philadelphia, southern New Jersey, and
Delaware. District judges in New Jersey have recognized this reality as well, agphenCLS
schedule in their courtSee Westberry v. Commonwealth Financial, @13 WL 435948
(D.N.J. 2013) (adopting &hCLS Fee Schedule in an FDCPA cakeyy v. Glob. Credit &
Collection Corp, 2011 WL 5117855, at *4 (D.N.J. Oct. 27, 2011) (adopting the CLS fee
schedule in an FDCPA case because the rates quoted “are comparable to the fee sshddules u
to calculate atirneys’ fees in other FDCPA cases in this distriétBinally, even if Delaware
were considered a different market for legal services, where a firm bangsufar expertise to
a forum, there is a legitimate basis on which to compensate counselaissmffom the venue
where they are locatecseeCourt Awarded Attorney Fees, Report of the Third Circuit Task
Force 108 F.R.D. 237, 249 n. 40 (1986) (citiAgalon Cinema Corp. v. Thomps@89 F.2d
173, 140-41 (8th Cir. 1982) (stating that @ittown counsel need not “always be limited to
lower local rates . . .” because “[i]t may not always be possible to find counseiéanthe
locality of the case who are able and willing to undertake difficult and contraMgrs
litigation.”).

Defendant relies heavily updbch. Dist. of Phila. v. William2016 WL 877841, at *4
(E.D. Pa. Mar. 7, 2016yvhere the Court attempted to survey market rates for lawyers
representing plaintiffs in IDEA casesid concluded that even where counsel’s qualifications

might warrant a fee in accordance with the CLS schedule, the private marketfaases

3 By way of contrast, in venues more remote from the Greater Delaware Vaiée\caurts have been
reluctant to make use of the schederrell v. Bloomsburg Uniy207 F. Supp. 3d 454, 509 (M.D. Pa.
2016) (finding the CLS schedule irrelevant to determining the prevailartganrate in the Middle

District of Pennsylvania and, more specifically, to Wilgssre);Souryavong v. Lackawanna Gt$59

F. Supp. 3d 514 (M.D. Pa. 2016), reconsideration denied, 2016 WL 3940717 (M.D. Pa. July 21, 2016)
(“the CLS of Philadelphia...do[es] not speak to what the prevailing maatest are in the forum

litigation, i.e., the Middle District of Pennsylvania.”).

11



would not support a rate higher than $450 per hédwacord,M.W. v. Sch. Dist. of Phila2016
WL 3959073 (E.D. Pa. Jan. 11, 2017).

But in arguing that th&Villiamscase should be viewed as controlling authaétting
upward limits on fees in IDEA cases, the defense ignores precedent to tlaeycdhee [.W. v.
Sch. Dist. of Phila.2016 WL 147148, at *10 (E.D. Pa. Jan. 13, 2Q&@J)arding counsel fees at
$600 per hour)Kirsch, 2017 WL 131808, at *6 (awarding hourly rates of $525, $500, and
$475). And the model followed Williamsassumes a hypothetical marketplace of clients
retaining counsel at hourly rates in a field of lahieth is, by its very nature, dependent on a
combination of contingent fees and fee awards. Adopting that approach runs the risk of
undervaluing the qualifications and contributions of counsel, which in turn can create
disincentives for highly accomplished lawyers to pursue IDEA cases. Condggluamt not
inclined to giveWilliams particular weight.

Thus, ing the CLS Fee Scheduleasappropriate basis for comparisbnpte that all
except forAttorney Mahler’s requested hourly rates fall well within that scheduleorméy
Gehring has 29 years of litigation experience, 7 of whiele in special education law. He
requests an hourly rate of $495. This is welowCLS’s rate for attorneysithh more than 25
years of experience ($65M0). Attorney Ryan has practiced law foryg#rs and has 1.5 years
of experience practicing special education law. &be requests an hourly rate of $495.
Although her experience in special education is limited, | have reviewed heyysre
experience, which involved complex shareholder class actions atesp#cted firms,
culminating in the establishment of her own firm where she practiced for geaenbefore
joining McAndrews Law Offices. | find thisxperience in sophisticated litigation worthy of

recognition in determing herappropriate ratand note that at $495 it remainsll below

12



CLS's rate for attorneys with more than 25 years of experience ($650-70€3e requested
rates for Attorneys Geimg and Ryan aralsowithin the range ofates awarded by my
colleagues in the Circuit I.W. and inKirsch. Attorney KonklerGoldsmith has 20 years of
experience in special education law and her requested hourly rate of $495 is atehd tmvthe
CLS schedule for attorneys with 16-28ars’ experiencé475-530).

Attorney Mahler ha$-7 years of experience practicing sgg@ducation lavand a year
of experience as a judicial law clerBut her requested hourly rate of $395 is above the CLS
schedule for attorneys with 6-10 years of experience ($280-8u). do not have sufficient
evidence in the record before me to permit a divergence from my guiding bekdhene: the
CLS Fee Schedule. | therefore limit Attorney Mahler’s hourly rate to $8%0the top end of
the CLS Fee Schedule for attorneys with®years of experience to account for her special
education specializatiorSeeM.W. v. Sch. Dist. of Phila2016 WL 395907 &t *5 (awarding an
attorney $325 per hodwo years agavhen she hadix years’ special education experienctn
choosing this rate, | am mindful of the reality detailethemMcAndrews affidavif thatvery few
attorneys are, within the geographic area of Delaware, both qualified aimd)wollhandle
special education cases, particularly on a contingency or stateéobgasis.

| note again thaPlaintiffs’ billing records are organized by date, not by task or attorney.
This leftthe Court to spend considerable time tallying the hours Attorney Mahler spent on the
two cases. By my calculation, Ms. Maher spent 166.86 hours on Rayna P.’s case and 177.375
hours on M.P.’s case. Her proposed rate of $395 per hour therefore generated $65,909.70 in
Rayna P.’s case and $70,063.13 in M.P.’s case. But under the $350 hourly rate that | deem
appropriate for an attorney with her skills and experience, she is entitleq/ t868x01.00 for

Rayna P.’s case and only $62,081.25 for M.P.’s case. | will therefore deduct thendifer

13



$7,508.7 in Rayna P.’s case and $7,981.88 in M.P.’s clieexthe total attorneys’ fee award
requested by Plaintiffs.

D. Downward Departure fdPartial Siccess

The lodestar “is presumed to be the reasonablé f&em, 465 U.S. at 897. But “the
district court has the discretion to make certain adjustments to the lodEstaparty seeking
adjustment has the burden of proving thaadjustment is necessary.Rode 892 F.2cat 1183
(internal citation omitted).

Defendant does not argue that the téealaward should be reduced because Plaintiffs
were unsuccessful in their claims Barmmer schoolESY). Nor could they.

Downward departures are appropriate to account for thee®f the prevailing party’s
successHensley 461 U.S. at 436-37But “[w] here a plaintiff has obtained excellent results, his
attorney should recover a fully compensatory fee . n thigse circumstances the fee award
should not be reduced simply because the plaintiff failed to prevail on every conteiseoinima
the lawsuit.” Id. at 437(abrogated by statute in the context of prisoner litigation) (noting that the
hours spent on an unsucsgs claim should be excluded only where that claim “is distinct in all
respects from his successful claitnéd. at 440. “[The most critical factor is the degree of
success obtained.ld. at 436.“There is no precise rule or formula for making these
determinations. The district court may attempt to identify specific hours that sieuld
eliminated, or it may simply reduce the award to account for the limited sticéesat 435-37.

Plaintiffs’ attorneys here obtained excellent results, obtainegayly complete religbr
their clients They lost only on the one minor claim for compensatory summer school education
(ESY), a nonfrivolous claim interrelated to the other claims and not raised in badlfatiose

out of the same set of facts involving the Defendant’s failukvésch of counsel’s time was

14



devoted to the litigation as a whole and the hours spent authmer school (ESY) claim

cannot be dividedSee Hensleyl61 U.S. at 435¢asoning that in many cases claims involve a
“common coe of facts” or are “based on related legal theories,” and “[m]uch of counsel’s time
will be devoted generally to the litigation as a whole, making it difficult to divide dliesh
expended on a clakuiy-claim basis.”). Given thesignificance of the overialelief obtained in

the IDEA actiors, | decline to make further adjustments to the lodestar badeldiotiffs’

degree of succesms the summer school (ESY) claims.

E. Costs

Paintiffs request amward of 4,533 in costs for the Rayna P. matter and $818.62 for the
M.P. matter for line items such as “postage” and “photocopies” and “mileagamdir Speedy
—Due Process Binders” and “filing feeComplaint.” The District argues that Plaintiffs’ request
should be denied because they faildentify their costs with sufficient specificity. | agrée
large part.

Copying costs are reimbursable under 28 U.S.C. § 1920(4) (“A judge or clerk of any
court of the United States may tax as costs . . .the costs of making dogmgsneaterials where
the copies are necessarily obtained for use in the case.”). “Accordinglg rotlris District
have awarded copying costs in IDEA actions1”W. v. Sch. Dist. Phila2016 WL 3959073
(E.D. Pa. Jan. 11, 2017). Also, in this Circuit, copying costs are recoverable “when it is the
custom of attorneys in the local community to bill their clients separatelgdor.t E.C., 91 F.
Supp. 3d at 616 (quotirgisciullo v. D’Amrosio Dodge, Inc2008 WL 4287319, at *7) (E.D.

Pa. Sept. 18, 2008). This Court has previously held that copying costs “are typieafjgdto a
feepaying client.” Id. (quotingMarthers v. Gonzale008 WL 3539961, at *4 (E.D. Pa. Aug.

13, 2008) see also I.W. v. Sch. Dist. Phi|&2016 WL 147148, at *21 (E.D. Pa. Jan. 13, 2016).
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But “[t]he party seeking reimbursement for copying costs must deshel@itpose of
the [copying] charge with sufficient specificity.” E.C., 91 F. Supp. 3d at 616dtitiura P. v.
Haverford Sch. Dist2009 WL 1651286, at *9 (reimbursing costs for “copies for hearing,”
“copies of research for hearing,” “copies for reply brief,” and “copiexbibés,” but not for
unexplained copying costseealso id.at 617 (denying reimbursement of copying charges

where the description read merely “insert legal tabs,” “binders,” electroevarititing B/W).
Plaintiffs here have not described the purpose of their copying chargemnwisipecificity—
identifying only “photocopies” and “postage” and so they are natieshtio reimbursement.

Plaintiffs contendthat while their billing records are not specificie need onlgompare
the billing records to their time sheets to know what exactly was being phothaopiéed
etcetera If that is dondine-by-line, it will identify thespecifics of what is being claimed as
costs. Having expended substantial time computing hours, the Court declines to spemthhddit
time computing copying and postage costs.

To the extent Plaintiffs seek reimbursemintmileageand parking;[c] osts for parking,
train fare, mileage, and travel expenses are not authorized by § 192éria S. ex rel. Robert S.
v. Sch. Dist. of Phila2009 WL 2245066, at *11 (E.D. Pa. July 27, 20\t Plaintiffs’
request for “Fiing feeComplaint” is appropriate under 28 U.S.C. 8§ 1920(d).("The . . . cost
for filing this action in federal court is reimbursable, and will be allowed.therefore award
$400 in filing fee costs for the Rayna P. matter and $400 in filing fee costs for the &4t&. m

and deny the other requests for costs.

F. Contingency Fee Issue

As a result of prior proceedings in this matter, Plaintiffs obtained judgnweri®ajna P.

of $169,687.50 and for M.P. of $208,740.00 to be placed in educational special needs trusts. In
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securing representation from counsel, Plaintiffs entered into a represeaigiteement that
provided for a contingency fee in the amount of one-third (1/3) of any monetary awang¢obta
for the family and, separately, that counseuiddoe entitled to seek hourly fees from the
Defendant pursuant to the IDEA’s fee-shifting provision.

Defendansuggestshatcounsel’'sseparate recovery of fees under a contingency fee
agreement with Plaintiffshould serve to redustatutory attornefeesbut does not develop that
positionwith specific arguments. The existence of a contingent fee agreement dbgstself
require reduction of a fee awardh& Suprem€ourt has consistently maintained that attorneys’
fees may be awarded to plaintiffs regardless of whether they were ablenaoetasel on a fee
paying or pro bono basid/enegas v. Mitchel495 U.S. 82, 88 (1990) (“We have therefore
accepted, at leasnplicitly, that statutory awards of fees can coexist with private fee
arrangements.”).

More importantly for purposes of this case, the Courtalssspecifically held that “[t]he
attorney’s fee provided for in a contingdae agreement is not ailieg upon the fees
recoverable in 81988Blanchard v. Bergero89 U.S. 87, 96 (1989), finding that the
“intention of Congress was to encourage successful civil rights litigatidnét 95. Recent
cases from district courts reinforce this principiee, e.g United States v. Cooper Health
System940 F. Supp. 2d 208 (D.N.J. 2013) (concluding under the False Claims Act that there is
no ethical or statutory limitation upon an attorney’s ability to collect feesigh both a
contingent fee agreemeand a feeshifting statute.).

Blanchardcharges district judges to use good judgment to assess what a reasonable fee is
under the circumstances of the case. 489 U.S. an36at regard, it is important to recognize

that attorneys who practice inet field of special education have multiple responsibilities. They
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represent both children and parents and, in some instances, the interests of pargets diver
Counsel in such cases are often litigating past entitlements, while giving cordeemas

advice as to a child’s educational options, and at the same time helping them plaaréor fut
needs. In undertaking such representation on a contingent fee basis, counsel edesanbk.g

That includes not only the risk of an unsuccessful outcome with no compensation for counsel
after substantial time investegolut also the financial risks that come from absorbing the overhead
of a law practice as well as the costs advanced in pursuit of a case.

In many instances, counsel carry those costs for a parigehrs, and case costs can be
particularly daunting followindrlington Cent. School District v. Murph§48 U.S. 291 (2006),
which held that the costs for expert withesses are, as a general rule, nctongensable to a
prevailing party. It also besamention that the universe of cases in which counsel can seek a fee
award was significantly narrowed by the Supreme Cowuickhannon Boarding and Care
Home, Inc. v. West Virginia Department of Health and Human Ser&g2d,).S. 598 (2001),
which limited the recoverability of fees to cases resolved by a judicial ardetansent decree,
rather than through settlement.

In short, enforceable contingent fee agreemaadisess risk in a way that statutory fee
awards do not. Theygmah vital to the availability of counsel IDEA casesConsequentlythe
Supreme Court’s conclusion Blanchardis as important today as it was when the decision was
issued. Counsel’s compensation pursuant to a contingent fee agreement does not require a
reduction in a statutory fee awar@®n the other handt,is equally clear thaBlanchardrequires
consideration of other compensation received by counSelthe record hereotwithstanding

the risks undertaken by counsel in any contingent case, | am persuaded thatisctranre
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statutory fees is appropriate because of other compensation received,aped@freduction of
$27,832 in the case of M.P., and a reduction of $22,652 in the case of Rayna P.

G. Defendant’s Ability to Pay

Defendant arguehat it has exhausted its ability to pay any fee award and that any
judgment obtained by Plaintiffs’ attorneys will affect the resources avaiadefendant’s
other students. This is not a relevant consideration. “[T]he |gsirtyg’s financial ability to pay
is not a special circumstance,” to consider in determining a fee aweanetes of Allegheny Cty.
Jail v. Pierce 716 F.2d 177, 180 (3d Cir. 1983) (internal quotation marks omitted). In the
specific context of théiDEA, my colleague Judge Tucker was confronted with a similar
argumenin another caseSeeE.C. v. Sch. Dist. of Phila91 F. Supp. 3d 598 (2015). There, the
school district argued that an award of attorney’s fees “will be paid by opehands and will
divert resources from direct educational services, including services to toithents with
disabilities.” Id. at 615. Judge Tucker determined that the School’s Distabifgy to pay
attorney’s feesvas irrelevant to itebligationto pay attorney’'sdesand that the IDEA’sfee
shifting provision does not authorize this Court to reduce the fee award on this bdsis.”
(emphasis addethaccord,D. et al v. Rivera et gINo. 17-5272 (E.D. Pa. June 26, 2p19
(Brody, J.).

Plaintiffs’ attorneys engaged @ffectiveadvocacy in these matters and prevailed on
nearly all counts. Quality advocacy requires time and edfadtthat effort should be
commendegdnot penalized. So taking into account the adjustments identified,dlzovard

parents a total of1¥57,804.80n attorneys’ fees for the Rayna P. matter abdig$691.99 in

4The Court of Appeals reached a similar result in apr@cedential case. “The fiscal woes that have befallen the
school . . . can neither be visited upon the shoulders of these plaintifgause the school from itsasutory
obligation of paying the reasonable fees hefe.C. v. Philadelphia Sch. Dis644 F. App’x 154, 157 (3d Cir.
2016).
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attorneys’ fees for the M.P. mattemd $80Qotalin costsfor filing fees The attorney fees
granted areliscounedonly on the basis of Attorney Mahler’s suggested rate but otherwise
Plaintiffs’ attorneys’ fees requeist grantedn full.
IIl.  Conclusion
For the foregoing reasorisggrant Plaintiffs’ motios in large part An appropriate Order

follows.

/s/ Gerald Austin McHugh
United States District Judge

5 Plaintiffs requested a total sum of $187,965.50 in attorneys’ fedsefd®ayna P. mattend $185,505.87 in
attorneys’ fees fothe M.P. matter | deducedfrom this request the difference between Attorney Mahler’s
suggested rate and the rate | found to be appropriate as discussed abovetlabadgwnward adjustment because
of compensation pursuant to the contingentigreement.
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