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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

PERNIX IRELAND PAIN DACand

PERNIX THERAPEUTICS, LLC
Plaintiffs,

Civil Action No. 16-139wWCB

V.

ALVOGEN MALTA OPERATIONS LTD,

w W W W W W W W W W

Defendant.

MEMORANDUM OPINION AND ORDER

In this order, the Court addressa disputebetween the partiesver the admissibility of
certain exhibits that the plaintiffs (collectively, “Pernix”) intend to offer at triaDefendant
Alvogen Malta Operations Ltd. (“Alvogen”ontends that the materials are inadmissible as
hearsay. Pernix argues that the materials in dispute arbeapsay and can be usedctoss
examine Alvogen’s witnesses.

A. The Admissibility of Alvogen’s Expert Witness ReportsAgainst Alvogen

The principal issue before the Court involves the admissibility of five egifibitX 84, 85,

89, 133, and 134oroffered by Pernix. Those exitgconsist of reports by two experts who were

retained by a related Alvogen entity in connection with another casat ciise, Purdue Pharma

L.P. et al. v. Alvogen Pine Brook LLCivil Action No. 15687 (referred to as “the Hysingla

litigation”), recenly settled quite literally, on the eve dfial. Pernix seeks to us&lvogen’s
experts’ reportdo challenge Alvogen’s claim that U.S. Patent 18808740 to Huang is an
invalidating prior art reference in this case.

Three of the exhibits in question are reports prepared by Alvogen eMpoertel

Mayersohn for the Hysingla litigation. To begin withisitclear that statements by Dr. Mayersohn
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in those reports may be used to impeach Dr. Mayersohn if he testifiés cage in a manner that
is inconsistent with angf the statements he made in the repdrsprepared for the Hysingla
litigation. That much is not in disputé&eeFed. R. Evid. 613.

Whatis in dispute is whethdéheexpert reportef Dr. Mayersohrard another of Alvogen’s
experts, Fernao Muzzio,in the Hysingla litigation are admissible as substantive evidence over a
hearsay objection. Pernix’s argument is that those statements dnearsaystatements of an
opposing partyand are admissiblende Fed. R. Evid. 801(d)(2). Alvogen contends that the
statements do not satisfy the requirements of any of the categoriesyogarssionghat are
covered by that RuleThe Court agreewith Alvogen*

Rule 801(d) defines certain statements asheamnsay. The second subsection of that rule,
Rule 801(d)(2)/ists five types of statements that are attributable to an opposing grattare
admissible ifofferedin evidence against the opposing par@nly three of the fivearearguaby
pertinenthere. Rule 801(d)(Z}) refers to a statement that “is one the party manifested that it
adopted or believed to be trueRule 801(d)(2)(C) refers to a statement that “was made by a

person whom the party authorized to make a statement on the Sulfject.Rule 801(d)(2)(D)

! During a telephonic conference on this matter, the Court raised the question whether
the different identities of the Alvogen entities in this case and in the Hysinglaiditigandered
the analysis undeRule 801(d)(2) inapplicable. The defendant instluase is Alvogen Malta
Operations Ltd., while the defendant in the Hysingla litigation was Alvogen Bimek LLC.
Based on information provided in the supplemental briefgppiears that Alvogen Pine Brook
LLC and Alvogen Malta Operations Ltd. were previously sister corporations, aonthattane
between 2016 and 2018, Alvogen Malta became the parent of Alvogen Pine Brook. Pernix
argues thathe separat@ature of thecorporate entitiess “inconsequential’” because Alvogen
Pine Brook is listed as the agent of Alvogen Malta in the FDA submistiahsinderlie this
litigation. In light of the Court’s decision to preclude Pernix from introducing the expert reports
from the Hysingla litigation as substantive evidence in this case, it is not mgdesthe Court
to resolve the question regarding whether the separate corporate statestwb tAlvogen
entitiesdefeats Pernix’s argument under RBGL(d)(2).
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refers to a statemetitat “was made by the party’s agent or employee on a matter withinojhe sc
of that relationship and while it existed.”

There is substantial case law dealing with the admissibility under Rule @)1¢d)the
tegimony, depositions, or reports of an expert against the party that retheneglpert. The case
law on this subjects mixed, however,with courts reaching different resulimder a variety of
different factual circumstances.

1. Admissibility Under Rules 801(d)(2)(C) and (D)

The leadingThird Circuit case in this area, Kirk v. Raymark Inities, Inc., 61 F.3d 147

(3d Cir. 1995), heldhat testimony from a previous, unrelated trial by an expert retained lofya pa
was not admissiblanderRule 801(d)(XC). The courtbased its ruling on its analysis of the role
of expert witnesses in general. It stated:

In theory, despite the fact that one party retained and paid for theeseof an
expert witness, expert withesses are supposed to testify impartially phire ©f

their expertise. Thus, one can call an expert witness even disagreesvith the
testimony of the expert. Rule 80)(@)(C) requires that the declarant be an agent
of the partyopponent against whom the admission is offered, and this precludes the
admission of the prior testimony of an expert witness where, as normally wik be
cas, the expert lenot agreed to be subjeict the client’s control irgiving his or

her testimony. Since an expert witness is not subject to the control of the party
opponent with respect to consultation and testimony he or she is hired to give, th
expert withess cannot be deemed an agent.

Because an expert witness is charged with the duty of giving his or her
expertopinionregarding the matter before the court, we fail to comprehend how an
expert witness, who is not an agent of the party who called him, can be authorized
to make an admission for that party.

Id. at 164 (citations omitted) Although the court inKirk specifically addressed only Rule
801(d)(2)(C), whicldeals with statements by a person authorized to make a statementlbofbeha
a party, the court predicated its ruling on a finding that the expert inatbatras not an “agent” of

the defendant. In light of that languad@k has been interpreted as applying equadlyRule



801(d)(2)(D), which deals with statements by a party’'s agent on a mattér thi¢ scope of the
relationship and while it existed
A number of cases have followé&drk in applying Rules 801(d)(2)(C) and (Dipcluding

several from this district.See, e.q.AVM Techs., LLC v. Intel Corp.Civil Action No. 1533,

2017 WL 1753999, at *2 (CDel. May 1, 2017) (“If AVM does not callifitel’'s expert witness]
and if Intel does not call hengr report is inadmissible hearsay that does not fall within one of the

exceptions to the hearsay rule);re Air Crash Near Rio Grande Puerto Ri@ase No. 1-md-

02246, 2016 WL 6916599, at *2 (S.D. Fla. Jan. 21, 2016) (plaintiffs didhaeethe necessary

control over the retained experts to establish an agency relationgfeg’Hous Fin. Agency v.

Nomura Holaéhg Am., Inc, No. 1tcv-6201, 2015 WL 539489, at *10 (S.D.N.Y. Feb. 10, 2015)

(findings of experts retained by plaintiff not admissible because “tresebeen no showing that
FHFA'’s reunderwriting experts were agents of FHFA authorized tokspeadts béalf”); N5

Techs. LLC v. Capital One N.A., 56 F. Supp. 3d 788 (E.D. Va. 2014) defendants’ expert’s

report in same case not admissible under Rule 801(@)(2y (D) because the expert “is not
defendants’ agent or employee, nor did defendants spdlgiferithorize [the expert] to make any

statement” on the subject matter in dispuke),e Refco Inc. Sec. LitigNos. 07-md-1902 et al.,

2013 WL 12191891, at *10 (S.D.N.Y. Mar. 11, 2013) (“The agency rationale [of Rule
801(d)(2)(C)] is dubious because experts cannot comfortably be called agentaftyherho

retained them.”)SanDisk Corp. v. Kingston Tech. Co., 863 F. Supp. 2d 8151818V.D. Wis.

2012) (because expert’'s testimony was given in a separate case and “nigerdpro in this
case it is neither reasonable nor fair to find that Sanigthorized Reed’s deposition testimony

so that it can be deemed a party admission and used against SanDisk”); Durham v.o€ounty

Maui, 804 F. Supp2d 1068, 1071 (D. Haw. 2011) (“[l]t is only whehet party presents the expert



at trial that the court may ‘assume that those experts who have not Hednawit are those whose

testimony reflects the position of the party who retains them.”); Lizotteraxair, Ing. 640 F.

Supp. 2d 13351338-39 (W.D. Wash. 2009) (only expert testimony “sworn at trial or a
deposition” is admissible under Rule 801(d)(2); “retention without testimony iemmigh”);

Pfizer, Inc. v. Ranbaxy Labs., Ltd., No. Civ. A-2B9, 2005 WL 2296613, *(D. Del. Sept. Q,

2005) ([A] n expert witness cannot be viewed as a party’s agent, because he or she &lgoppos
testify impartially in the sphere of his or her expert)sé

While, as indicatedthere are numerous authorities holding thattof-court statemas in
the form ofexpert testimonyexpertdepositions, andxpertreports are not admissible under Rule
801(d)(2)C) or (D) there aralsomany cases holding to the contrary. The leading cases holding
that an expert’s prior testimony, deposition, ororeéps admissible as ndmearsay under Rule

801(d)(2)(C)areCollins v. Wayne Corp., 621 F.2d 777 (5th Cir. 1980), lang Hanford Nuclear

Reservation Litigation534 F.3d 986 (9th Cir. 2008). @ollins, a products liability action brought

2 Althoughin theoryexpert witnesses are independent acamignot agents of the party
thatretained them, the Court recognizes that in reality expert witnesses iaedyyadigned with
the retaining party, at least by the time tieéining pan preserg theexpert'sviews during
pretrial and trial proceedings. Asmswell stated byChancelbr Chandler of théelaware Court
of Chanceryin Onti, Inc. v. Integra BankNo. Civ. A. 14514, 1998 WL 671263, at {Rel. Ch.
Aug. 25, 1998):

[1]t seems intellectually dishonest for a court to fail to recognize that experts are
more often than not hired hands, brought in by a party in order to propose the
truth as that party sees it, or authorized by that party to represent the experts’ own
opinions as they conform to the party’s position. While in theory an expert is
meant to testify impartially as tashopinion, the fact that a party has control over
whether omot to introduce the expert and testimony supported by himthend

fact that the party has the right to choose the expert in the first place, lgertain
adds credence to the theory that an agealationship exists between the expert
and hissupporting party. Given that dynamic, it is unclear why a statement made
by an expert in the course of his testifying on behalf of a party, which is adverse
to that party, should not be admissible agairetharty.

SeealsoTeva Pharm. USA, Inc. v. Abbott Lab€ivil Nos.02-1512 et al., 2008 WL 4809116,
at *1 (D. Del. Nov. 5, 2008).




againstWayne,a bus manufacturgiollowing a collision involving one oWayne’sbusesWayne
hireda Mr. Greene a%an experin the field of automobile collisiomvestigaton” to analyze the
accident. Mr. Greene was deposed and prepared a report. Attleaplaintiff wished to uskir.
Greene’s deposition testimony and argued it was admissible as a statém@erson authorized

by Wayneto make a statement on the subject matter under Rule 801(d)(IME)Fifth Circuit

held that Mr. Greene’s testimomyas admissible on that ground, as Wayne had “hired Greene to
investigate the bus accident and to report his conclusions. In giving histdepbs was
performing the function that Wayne had employed him to perform. His depodigoefdre, was

an adnission of Wayne.”Collins, 621 F.2d at 7832.

In the Hanford Nuclear Reservatiotase, the plaintifhad called an expertF. Owen

Hoffman, in an earlier bellwether trial, where he testified aboutatians When the defendants
sought to crosexamine DrHoffmanregarding his testimony on that subject at the earlier trial, the
plaintiff objected. The Ninth Circuit held that “Dr. Hoffman’s testima the first bellwether trial

was an admissioof a paty opponentunder Federal Rule of Evidence 801(d)}(@) Plaintiff

3 Cases involving expert witnesses who were retained for purpose of litipatierbeen
distinguished from cases involving experts who were retained to investigatéea anat whose
conclusions are adopted, expressly or implicitly, by the retaining paaty fiom litigation. The
reports in the latter type of case have been admitted shighim retaining party in subsequent
litigation. See, e.g.Wright-Simmons v. City of Oklahoma City, 155 F.3d 1264, 1268 (10th Cir.
1998) (report prepared by an investigator for the defendant and relied upon by titadefe
taking action before thetigation held admissible); Pilgrim v. Trustees of Tufts CollehE8
F.3d 864, 870 (1st Cir. 1997) (samBpdriguez v. City of Houston, Civil Action No.-B6-2650,
2009 WL 10679669, at *7, 11 (S.D. Tex. June 8, 2009) (city retained expert to prepane anep
accepted the report as “accurate and complete,” rendering it a statement synaapérorized by
the City to speak on the subjects covered in the repdhg Fifth Circuit’'s decision i€ollins has
beendistinguished on that ground, as the expert, although hired afteusioellision, conducted
an investigation and prepared a report that the court did not describe as besrgdpiap
connection with the subsequent litigatioBeeKirk, 61 F.3d at 164.20; Koch v. Koch Indus.,
Inc., 37 FE Supp. 2d 1231, 1245 (D. Kan. 1998).
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cannot now exclude trial testimony that she, herself, proffered.” 534 &.3@16 (citation
omitted)

A number ofdistrict courts have followed those decisions in varying circumstandest
of the cases that have held the evidence ailoeshave done so under Rule 801(d)(2)(C), finding
that the expert waa person authorized to make a statement on the subject by the party that
retained himpor under Rule 801(d)(2)(D), findingither expressly or by implication thiuat the

expert was an agent or employee of the party that retainedSeeNorth Star Mut. Life Ins. Co.

v. CNH Am. LLC, Civil No. 11-4133, 2014 WL 897023, at *3 (D.S.D. Mar. 6, 2014) {olutourt

statement by expert retained by defendant, designated as its expert|ahedion its witness list

held admissible under Rule 801(d)(2)(Q)nited States v. AlsPower Cq. 773 F. Supp. 2d 1250,

1257 n.10 (N.D. Ala. 2011) (tasony of plaintiff's expert in an earlier case held admissible under
Rules 801(d)(2)(C) and 801(d)(P) as norhearsay against plaintiff, who employed the same

expert witness to testify on the same subject matter in the case ailsdrgx, Inc. v. Dell, Ing.

Civil Action No. 2:07cv-221, 2009 WL 10677355, at *1 (E.D. Tex. Oct. 9, 2009T]¢te
statenents made by Dell's expert in thecentlitigation are not hearsay. They are admissions.);

Marceau v. Int'l Bhd. of Elec. Worker$18 F. Supp. 2d 1127, 1343 (D. Ariz. 2009) (expert

report admissible under Rule 801(d)(2)(C) because corporate deatersiaecifically authorized
[third party] to investigate the subject matter of the Report and then issue the Reiiartp v.
Hultsteg AB No. 05 C 0538, 2009 WL 347002, at *12 (N.D. lll. Feb. 5, 2@é9pert’s deposition

testimonyin same case nonhearsay under Rule 801(d)(2pamaritan Health Ctr. v. Simplicity

Health Care Plam59 F. Supp. 2d 786, 799 (E.D. Wis. 2006¢B]ecause First Health proffers its

opponent’s expert report against that opponent, the report can be considered aoradynies

party-opponent); Dean v. WatsonNo. 93 C 1846, 1996 WL 8886Ht *5 (N.D. Ill. Feb. 28,




1996) 6tatement by the expert was admissible because the expert waszadthgrine defendant

to make a statement concerning the subject in dispaoteg;Chicago Flood Litig. No.93 C 1214,

1995WL 437501, at *11 (N.D. lll. July 21, 1995 fparty’s expert reports “often constitygarty

admissions pursuant to Fed. R. Evid. 801(d)(2)6ng v. Fairbank Farms, IndNos. 1:09cv-592,

2:10cv-60, 2011 WL 256378 at *10(D. Me. May 31, 2011) (statements of defendant’s expert
admissible under Rule 801(d)(2)(C) because defendant ‘&expbin to testify impartially within
the sphere of his expertise as to his independently formed opinions. . . . Thaefoas

authorized by [the defendant] to make a statement concerning the subjectainatit which he

testified. . ..”); Glendale Fed. Bank v. United States, 39 Fed. Cl. 422;.282#1997) (expens
“not the sponsoring party’s agent at any time merely lsecha is retained as its expert witness,”
but as of the beginning of trial, prior statementshefexpert who has not been withdrawn as a
witness are admissible as authorized by the sponsoring party).

The most important case for present purposes is the Third Circuit’'s deciskirkin
Because the issue of the admissibility of experts’ reports atmemnsay party admissions is an
issue that is not unique to patent law, Third Circuitd4awot Federal Circuit law-governs the

inquiry. Seelnfo-Hold, Inc. v. Muzald LC, 783 F.3d 1365, 1371 (Fed. Cir. 2D{fegional circuit

law governs standamf review applicable tevidentiary rulings)SSL Servs., LLC v. Citrix Sys.,

Inc., 769 F.3d 1073, 1082 (Fed. Cir. 201¢djefits of evidentiary rulings in patent casegiewed
under regional circuit law) As the authoritative Third Circuit precedent on the admissibility of
expert reports under Rule 801(d)(2)(C), ik case is binding on this Court.

As noted, althougtKirk by its terms is limited to Rule 801(d)(2)(Cthe rationale
underlying the decision is clearly broad enough to require that the sameasaapply to Rule

801(d)(2)(D). The casespecificallyholds that a retained expert is not an agent of the party that



retained himand the language of the opiniorbiead “We are unwilling to adopt the proposition
that the testimony of an expert witness who is called to testify on behalf dfyanpane case can
later be used against that same party in unrelated litigation, unlessstadneding that thexpert
witness is an agent of tiparty and is authorized to speak on behalf of that pakyK, 61 F.3dat

164. The statement iKirk that “normally” an expert witness “has not agreed to be subject to the
client’s control in giving his or her testimy,” id., clearly appliesto statements offered under
either the “authorized statement” subsection (C), or‘égent or employee” subsectio(D) of

Rule 801(d)(2).

Therefore, nder the analysis employed by the Third CircuiKirk, this Court concludes
thatneither Dr. Muzzio nor Dr. Mayersohn(sr was at the time they prepared their reporthe
Hysingla litigation)an “agent or employee” dhlvogen. Although Alvogen has retained them
their role isto serve as independent expednd there is nevidentiary basis from which to
conclude that either of them is agent or employee of Alvogesuch that any statement made by
the expertavithin the scope of their employment or agency should be attributable tartbpaly
Alvogen The Court regardshe Kirk case as dispositive in holding thextperts in a case such as
this onewill ordinarily not be deemed to lagents or employees of the party that retained them
and ordinarily will not be deemed authorized to make statements on behalf ofrtthehpa
retained them as to the subject matter of their testimartye Court therefore rejects Pernix’s
argument thathe Muzzio and Mayersohn reports from the Hysingla litigation are admeissib

this case as substantive evidence under Rules 801(d)@)80L(d)(2)(D)*

* Of course,if facts are developed that suggest that, contrary to the ordinary situation
contemplated by the court Kirk, Drs. Muzzio or Mayersohn should be regarded as agents of
Alvogen or authorized to speak on behalf of Alvogen, the Court would be prepared to levisit t
admissibility of their reports under Rules 801(d)(2)¢C}D).
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2. Admissibility Under Rule 801(d)(2)(B)

A more difficult question is whether the statements by Drs. Muzzio ancemstatyn are
admissible under Rule 801(d)(2)(B), which applies to “adoptive admissionsstatements that
the party manifested that it adopted or believed to be true. The issue with tespade
801(d)(2)(B) is whether the party has taken any action that indicatas llas adopted some or alll
of the statments in the experts’ reports.

A number of cases have addressed the issue of the admissibility under Rul@g&) (ot
prior statements by experts, such as testimony or reports filed mcatfes on behalf of the party
against which they are offered. TKegk decision does not adeks that issue, and cases applying
Rule 801(d)(2)(B) have admitted the experts’ statements undeusdaictual scenariarndicative

of the party’s adoption of the expert’s statemer@seAuto-Dril, Inc. v. Nat'l Oilwell Varco, LP

Civil Action No. H-16-280, H16-293, 2018 WL 1740074, at *7 (S.D. Tex. April 11, 2018) (report
of expert retained by one of the defendants was admissible because exped & declaration
from the previous litigatioras his direct testimony when he was deposed, and @efiedl not

objec); Betz v. Highlands Fuel Delivery, LLONo. 5:10cv-102, 2013 WL 392480, at *7 (D. Vt.

Jan. 31, 2013) (party may use the report of an opporextrt as substantive evidenc&istrax

2009 WL 10677355, at *1 (statements by Dell's estp@ other litigation were “statements of

which Dell has manifested an adoption or belief in their trutRBdriguez v. LaFarge Sw., Inc.
Civil No. 06-1076, 2009 WL 4279850, aR*4 n.3 (D.N.M. Feb. 3, 2009)plaintiffs expressly
adopted expert’s opions in his written report; their designation of heonstitutesadopton of or

acquiesence in his opinionssamaritan Health Cir459 F. Supp. 2d at 799 (“by virtue of the

party’s proffering of the expert's opinion as part of its case,” €spepinionis “a statemet of

which the party has manifested an adoption or belief in its triBoigkley v. Airshield Corp.116
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F. Supp. 2d 658, 6684 (D. Md. 2000) glaintiff's affidavit and other material from litigation in
which the parties were qaaintiffs wereadoptive admissions against the defendiangsibsequent

litigation); Kreppel v. Guttman Breast Diagnosis Insto. 95 Civ 10830, 1999 WL 1243891, at *1

(S.D.N.Y. Dec. 21, 1999) (report prepat®dexpert in connection with the case admissible where
expert was later deposed and listed as a trial witness in the joititapr@rder; report was held
admissible under Rule 801(d)(2)(B) as an adoptive admission; defendtenisoreof expert as its
trial expert, “particularly in the face of her Rule 26(a)(2)(B) repshich is the required statement
of the opinions that she would offer at trial, cannot reasonably be vesvaalything but adoption

of or acquiescence in those opinionsBut seeKirksey v. Schindler Elevator Corivil Action

No. 150115, 2016 WL 7116223, at *357 & n.23 (S.D. Ala. Dec. 6, 2016) (expert retained by
defendant in another case prepared a report; courte@jtwt plaintiffsargument, based on Rsle
801(d)(2)(B) ad 801(d)(2)(C), that the defendant’s acts of hiring the expert in therecalkse,
disclosing his opinions in that case, and making him available for depasititat case meathat
the defendant adopted or believed his statements to héarpartydoes not, by the simple act of
designating an expert witness, automatically and irrevocably adeptthing that witness may say
in the cas®).

The rationale underlying Rule 801(d)(2)(B) results in a much more restredoge for
adoptive admissions than, for example, for admissions based on the agenay @ Rd)(2)(C).
A statement is admissible as an adoptive admission only if the partgtaghm the statement is
offered has specifically adopted that statement as its own. Thus, in the eaperpfvitnesses,
admissibility under Rule 801(d)(2)(B) depends on a finding that the pargpkeasically adopted
each statement at issue made by the expert, rather than treating adbdamgsstatement made

by the witness within the scope of his agge The rule that the Court derives from the cases

11



construing Rule 801(d)(2)(B), as applied to statements of a parp&rt witness that are offered
as adoptive admissions tbfe retaining party, is this: hE expert’s statements, whether in the form
of a deposition, an expert report, or testimony in another proceeding, will be regarded a
adoptive admission and thus not hearsay as to the retaining partgiifctimastances in which the
statement is made, used, or proposed toskee indicate that the party supports the statement as
representing its position. For example, if the party has called pfegteas a witness, in the same
or another proceeding, to prove a particular fact and the witness has sediesigfiparty will be
held to have adaed the expert’'s testimony on that point as an admissi®geFox v. Taylor

Diving & Salvage Co., 694 F.2d 1349, 1355 (5th Cir. 1983)

The approach suggested by tiMeCormick treatise on evidence is a balanced one that
rationalizes the approachuggested by most of the cases that have addressed varying &aspatt
regarding the admissibility of expert witness statements under&@adkd)(2)(B). As McCormick
explains,‘circumstances may justify the conclusion that, when the proponent pireedhess on
the stand to prove a particular fact and the witness so testified, thehpartyeated an adoptive
admission of the fact that may be admitted in a later suit. . . . [l]t would seem traadtiaap
working rule would admit againghe propoent the direct testimony of its own witness as
presumptively elicited to prove the facts stated, in the absence of cowukthat the testimony
came as a surprise to the interrogator or was repudiated in the courseardrdarg2 Kenneth S.

Broun,McCormick on Evidenc& 261, at 30304 (7th ed. 2013). On the other hand, McCormick

addsthat “[i] n general, the opinion of an expert who was not called as a witness should not
constitute an admission of the party that sought the opinidndt 303 n.12.
In this case, Alvogen submitted the reports of. Muzzio andMayersohn in the Hysingla

litigation and included them on its list of witnesses in the jointgaeorder. SeePharma L.P. et

12



al. v. Alvogen Pine Brook LLCCivil Action No. 15687, Dkt. No. 35% (D. Del. Apr. 12, 2018).

Because ofhe settlement of that litigation, they did not testify in the Hysingla case. &sub, iit

is not clear to the Court what portions of their expert reports would have dédésersubject matter

of their rial testimony. The joint pretrial order, which provides a brief sumrotiie proposed
witness testimony for each party’s witnesses, does not provide suffictantfdethe Court to
conclude that particular parts of the Muzzio and Mayersohn expert gepodid have been
replicated in their trial testimonyGSeeid. at 13-14, 16-17.

The burden is on Pernix to lay a foundation for the admission of the Muzzio and

Mayersohn expert reports by laying a foundatiorsttiow that the statements thatishes to

introduce are nchearsay under Rule 801(d)(2)(Blippay v. Christos, 996 F.2d 1490, 1497 (3d

Cir. 1993);see alsalober v. Graco Children’s Prods., Ind31 F.3d 572576 (7th Cir. 2005);

Pilgrim v. Trustees of Tufts College, 118 F.864,870 (1st Cir. 1997) Wilkinson v. Carnival

Cruise Lines, In¢.920 F.2d 1560, 1566 (11th Cir. 199Bernix argues that Alvogen adopted the

statements of Drs. Muzzio and Mayersohndegignating them as experts, serving reports from
them, making them avable for depositiori,and designating them as trial witnesses. Dkt. No.
233, at 23. None of these actions are enough, however, to show that Alvogen adopted any
specific statement contained in the expert repdBseKirksey, 2016 WL 7116223, at *1€'It is
common sense that a litigant does not manifest that it adoptaelieved to be true a witnéss
statements simply by designating that individual as a witness, where thet htige. unaware of

those specific statements at the time of such desigiiatiorhe Court thereforeoncludeghatthe

®> Federal Rule of Civil Procedure govides an avenue to admit deposition testimony
that would otherwise be hearsay whanégr alig the party against which it is used was present
or represented at the taking of the deposit®aeNovozymes A/S v. Genencor Ihtinc., No.
CIV.A. 05-160, 2006 WL 318936, at *1 (D. Del. Feb. 10, 2006). However, Pernix does not seek
to admit deposition testimony from either expert.
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mere fact that Drs. Muzzio and Mayersohn prepared expert reports statingetive on various
matters relating to the Hysirglitigation is not sufficient, without more, to justify the Court in
finding that the full text of the expert reports should be regarded as adoptivesiads of
Alvogen under the authority of Rule 801(d)(2)(B).

B. The Impeachment of Dr. Mayersohn with Dr. Muzzio’s Report

Pernix additionally submits that it should be allowedisestatement$rom Dr. Muzzio’s
report in theHysingla litigationduring its crosexamination ofAlvogen’s witnesses, includingr.
Mayersohn.

Pernix’s position is contraryo the principle that, ifstatements by a declarant are
inadmissible as hearsay, those statements cannot be used {exarog®e a different witness at

trial. SeeUnited States v. Hassabb2 F. App’x 527, 532 (6th Cir. 2014) (improper to impeach a

witness with a portion of another person’s-ofitourt statement if that statement was inadmissible

as hearsay)GarciaMartinez v. City and County of Denver, 392 F.3d 1187, 1194 (10tf2Q4)

(statements made by others “are not admissible as prior inconsistentests” of the witness);

Bemis v. Edwards, 45 F.3d 1369, 1372 (9th Cir. 1998)] (‘prior statement by a witness’ offered

to show inconsistency with testimony at trial is not hearsay. However, thismyle@pplies to

prior inconsistent stateents oftestifying witnesses Whereas an inconsistent statement by a

testifying witness can be used to impeach that witness’s credibility, ansiatent account by
another source is offered to show an alternative view of the truth” and ig#ubmsissible if not

otherwise admissible over a hearsay objectfoitations omitted) Tucci v. Dixon, No. 3:cx01-

2337, 2005 WL 2335333, at *®1.D. Pa. Sept. 23, 2005) (“As a general rule, an ‘[impeaching]
statement must be that of the witness to h@emched and not of some other persofalteration

in original) (quotingPenguin Books U.S.A., Inc. v. New Christian Church of Full Endeavor, 262 F.
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Supp. 2d 251, 262 (S.D.N.Y. 2008)30B Charles Alan Wright et alkederal Practice and

Procedure§ 6728 at 109(2017) (“An effort to impeach a witness with an enftcourt statement
made by another person necessarily relies on the truth of thef-cmmirt statement and,
consequently, requires a hearsay exception for admission.”).

Perhaps the best staterhehthis rule waprovidedby the Ninth Circuit irUnited States v.

Bag 189 F.3d 860 (9th Cir. 1999). That statement is sufficiently definitive on the point that it
deserves to be quoted in full:

A prior inconsistent statement is admissible to raisestiggestion that if a
witness makes inconsistent statements, then his entire testimony may not be
credible; such an inference does not depend on whether either the peioestzor
the subsequent Hoourt statement is true. Therefore, because a det¥apaior
inconsistent statement is not offered for its truth, it is not hearsay.

It is an entirely different matter to offer one declarant's statement to
impeach the credibility of another witnesslerely offering a contradictory account
offered by one wness does not go to another witness’s credibility unless the first
witnesss account is offered as true. Only the declarant ofpti@ inconsistent
statement, rad not another witness, may be impeached with the statement.

Id. at 866 (citations omitted).

As Alvogen points out in its supplemental brief, that principle applies equakxpert
witnesses. Thus, a party is not allowed to impeach an opposing paggit withess with hearsay
statements from another expert witégnless the party can show that the witness relied on those

statements in forming his opiniongeeOchoaValenzuela v. Ford Motor Co., 685 F. App’x 551,

554 (9th Cir. 2017) (error to permit an expert witness to be-esam®ined about an opinion given
by his business partner in deposition in a different case; absentediatite expert on the eat-
court statement to form his opinion, “the use of testimony from anothert extpe did not testify

in this trial constitutes admission of inadmissiblarsay”); In re Hanford Nuclear Reservation

Litig., 534 F.3d at 1012 (“[R]eports of other experts cannot be admitted even ashmeeac

15



evidence unless the testifying expert based his opinion on the hearsay inntiveedxaport or
testified directly fronthe report.”).

Pernix does not cite or discuss any of this authority. Instead, Ragsxhree cases for the
proposition thathe Muzzio report from the Hysingla litigation can be used to impeach Aliggen
expert withessesThe cases cited by Pex, howeverdo not even remotelsupportthat position
Indeed, Pernix’s cases do not address the hearsay problem at all.f Pexmig’'s cases do not
involve the introduction of ouf-court statements, and the third involves the use of a document
for what is plainly a nothearsay purpose.

First, citingSimmons, Inc. v. Pinkerton’s, Inc., 762 F.2d 591 (7th Cir. 198&nix argues

thatthe useDr. Muzzio’s report is permissible under a theory of impeachment byadiction
Under that theory, Peix arguesPr. Muzzio’sreport may be used because that evidémw®lves
presenting evidence that part or all of anefs’ testimony is incorrect.Id. at 604. Simmons
however,did not involve extrinsic evidence, but ordyline of crossexaminationthat related to
whether the witness had beentruthful in the past, whiclwvould cast doubt on his veracitySee

id. at 605. The court heldeline of questioning to be permissible under Federal Rule of Evidence
608(b), whichpermits crosexamination into specific instances of a witness’s conduct that shed
light on that witness’s credibilitybut prohibits the introduction of extrinsic evidence for that
purpose Nothing inSimmonspermitsimpeachment by contradictidoy useof a third party’s
hearsaystatement

Second, Pernix citeslorgan v. Covington Townshjp48 F.3d 172 (3d Cir. 2011p

which the plaintiff sought to call two witnesses at trial to testify that certain aspedi® of
testimony oftwo defense witnessesere untrue. The district court prohibited the plaintiff from

calling the witnessedyut the court of appeals reversedn response to the argument that the
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evidercewas barred by FederRule of Evidence608(b), the courstated that thdistrict courthad
“overlook[ed] the crucial fact that [plaintiff] sought to contradict sped¢dstimony offered under
oath rather than simply to suggest that [the defense witndsadsingaged in dishonest behavior
on some occasionn other words, [plaintiff] sought to engage in ‘impeachment by contradiction,’
which is not covered by Fed. R. Evid. 608d. at 179. That casetoo, provides no support for
Pernix’s position. While Morganpermits impeachment by contradiction by live witnesghing

in that opinioncondones the use of extrinsic hearsay evidence to contradict a \aitteéss

Finally, Pernix cites passage from the district court opinion in Matthiews v. Crosby Tugs,

LLC, No. CV 155985, 2016 WL 7048255 (E.D. La. Dec. 5, 201@). that casethe plaintiff
testified in his deposition that he had provided a written description of his acodantlaims
adjuster At trial, the defendant sougtd introduce documents from the adjusteat would show
thatthe adjuster’dile on the incident did not contain a written statement from that witness. Th
court permitted theise of thedocumerd. The documestwererelevant, the court held, because
the absence of any record of the accident in the adjuster’s file temdbdvtthat the plaintiff did

not in fact provide a written description of the accident to the adjuster.ddduenents weraot
objectionable on hearsay grountte court held;because the documents are not offered for the
truth of any assertion containedtive documents.’ld. at *1.

Pernix’s reliance on Matthiews far wide of the mark. To begin with, althoutjle district
court inMatthiewsmade clear that thedjuster'sdocuments were not being used to prove the truth
of any assertion found in therand thus the documents were not offered for a hearsay purpose
Pernixcites the case for the proposition that “extrinsic evidence can be usegetachma witness
by contradiction even if it contains hearsay.” Dkt. No. 233, at 6. Beyond theg, ith@o

equivalence between the evidencéviatthiewsand the evidence at issue in this case. While the
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evidence irMatthiewswas relevant without regard to the truth of anythstegedin the adjuster’'s
documentsthe statements iDr. Muzzio's expert reports wad be relevant onlyf the statements
in those reports were takas true That is theywould they serve the purpose of contradiction for
which they arebeing offered only if they were taken as truelf not for their hearsayse, the
reports would berrelevant Thus, the reports at issie clearly being offered for a hearsay
purpose and are inadmissible.

The Court thereforeules thaDr. Muzzio’s statements cannot be used, either as substantive
evidence or for impeachmeuoit other witnesses aidi.

C. Conclusion

Based on the supplemental briefing in which the Court gave Pernix the opportakiéy m
the showing necessary to satisfy its burden to show that the Muzzio and Mayexpert reports
from the Hysingla litigationare admissible over &earsay objection or can be used for
impeachment purposes at trial, the Court concludes that those reparts admissible or usable
for impeachment. Accordingly, the five exhibits at isstT X 84, 85, 89, 133, and 134will not
be admitted at trialDr. Mayersohn’s report may be used to impeach Dr. Mayersohn to tim exte

that his testimony at trial is inconsistent with his prior statements.

IT IS SO ORDERED.

SIGNED this8th day ofJune, 2018.

AT

WILLIAM C. BRYSON
UNITED STATES CIRCUIT JUDGE
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