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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

M.P., et al.,
Plaintiffs,
: CIVIL ACTION
V. : No. 16-151

CAMPUS COMMUNITY SCHOOL,

Defendant.
McHUGH, J. October 9, 2018

MEMORANDUM

This is an appeal under the Individuadsh Disabilities inEducation Act (IDEA)
challenging a compensatory education award by a Special Education Due Process Hearing Panel.
Plaintiff M.P. is a student ith disabilities who attended Defendant Campus Community School
(CCS) without an Individualized Educationogram (IEP) for nearly three years, despite
documented health issues, frequent absencesmaaend social struggles, and requests by his
first grade teacher and mother thatbe evaluated. With hisrngats (collectively, “Plaintiffs” or
the “family”), M.P. filed a Due Process compliaialleging that CCS failed to provide a free and
appropriate education for M.P., e law requires. The Panel agreed and awarded Plaintiffs nearly
two years of compensatory education at $17.50 per hour, imposing a four-year limit on M.P.’s use
of the funds. After careful revieof the record, | modify the maber of compensatory education
hours, hourly rate, and time limit imposédt affirm the remainder of the award.
l. Background: Panel’'s Decisiorand Administrative Record

Plaintiff M.P. is a disabled child with a sare disorder, dyslexiagarning disabilities in
reading, math, and writing, and processing and memsues. After completing kindergarten in a
public school, M.P. enrolled in first grade@¢fendant Campus Comumity School (CCS), a

charter school, in late August 2011. Months befMrB. started at CCS, his mother notified the
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school in her initial applicatin that, although M.P. was not then an Individualized Education

Program (IEP) or 504 Plan, he was receiving ‘&kielp with [a] reading specialist” and had

epilepsy’ Administrative Record at 426, ECF No. 2grginafter “A.R.”]. Despite this, and later,

CCS'’s knowledge of M.P.’s health impairments,dsademic and social struggles in the classroom,
requests by both his first grade teacher and p&seertucational evaluations, and his excessive
absences due to documented health issues, including a five-month absence for pertussis, CCS failed
to evaluate him until late in his third grade yeard did not implement an IEP until his last week of

that year (May 2014). After thrgears at the school, M.P.’s familithdrew him from the school

in September 2014, at the staf fourth grade.

M.P.’s family filed a timely Due Process complaint in August 2015 asserting that CCS had
violated his rights under the Indgduals with Disabilities Eduden Act, 20 U.S.C. § 1414 (IDEA).
Pursuant to Delaware’s IDEA structure, the ifgiim complaint went before a three-member Due
Process Panel [hereinafter “the Panel”], whaohsidered thousands péges of records and
conducted a two-day hearing in November 20Ibe Panel issued its decision on December 11,
2015. See Decision and Order, A.R. at 6—[l8ereinafter “Panel Decision”].

In its decision, the Panelmumarized the hearing testimongdaset out its factual findings
and legal conclusions. Unfortuedy, the phrasing ahany of these findings and conclusions are
vague and their underlying rationaeen less clear. Indeed, the simple language of the Decision is
at times difficult to comprehend because of its diggd sentences and typos. What follows is my
best attempt to decipher the Panel’s findiagd reasoning based on the language of the Decision
and my own review of #tnadministrative record.

The Panel Decision can be divided into itelfngs as to what actually happened during

M.P.’s three years at CCS and what the Panel concluded should haveddapipinst review the

! The family dated M.P.’s application as “1/9/2010,” whappears to be an errdvlost likely, the family
completed the application on that date in 2011, sind&'Mapplication was marked as received in January 2011.
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former. The Panel found that “during the fall’2911, M.P.’s first grade year, he was exhibiting
“certain behaviors” in class armts teacher and mother workesjether to determine if he was
having some kind of seizure. Panel Decision MOP.’s mother consulted his neurologist and
informed the teacher that, according to the neurstpgis behavior was not a seizure but could be a
“possible processing issue” in readingl. The record shows that this Panel finding was based on
emails between M.P.’s mother and teacher oméshber 3, 2011, in which they discussed M.P.’s
epilepsy and that he would often “stare off,” neépond when spoken to, and be unable to recollect
what was being taughtee A.R. at 442. In that email, M.P.’s teacher told his mother: “I contacted
special services today and talkecher about writing up a 504 [Plaoi IEP for [M.P.] due to his
epilepsy ... ."ld.

The Panel also found that M.P.’s motherSame point during [his] first grade year
requested . . . a psycho educational evaluatighld?.] for dyslexia eading and testing for
Student’s attention difficulties.Panel Decision 10. This requemstcording to the Panel, “was
based on and consistent with” a note from M.Regrologist, which his ntber provided to CCS
sometime between December 20, 2011 and February [3],202More precisely, emails in the
record suggest that the mother’s request was made sometime before January 27, 2012, when it is
clear that she had already informed the school of M.P.’s dyslexia diag8esi&.R. at 444.

Unfortunately, CCS did not comply with the fday’s request but instead scheduled M.P. for
a far more limited evaluation—a test for Irleng8rome (light sensitivity)—without informing his

mother of the changk Panel Decision 10. CCS gave M.Rristher a Permission to Evaluate form

2 At different points in the Decision, the Panel identified the end of this range as “before February 2d2at2,”
10, and “no later than February 3, 201ig,"at 12. Based on the record, | assume “Februama? a typo.

3 CCS could not explain its failure to comply with the mother’s request for a complete evaluation. In a February
3, 2012 email between special education teachers, Kathleen Long and Laura Axtell, Long acknowledged M.P.’s
dyslexia diagnosis and his mother’s psycho-educational evaluation request, and asked Axtell if the school should
issue a request for permission to do a full evaluation of M.P. Hr'g Tr. 97-99, A.R. at 269 (discussing emails at
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on February 8, 2012, which she signed the samesda\.R. at 446—-47, but the Panel concluded
that the document did not “put mother on oetthat [M.P.] would not receive the psycho
educational evaluation” she regtied. Panel Decision 10. Afteavd, despite M.P.’s mother’'s
repeated inquiries about the test results, CCS dvaitéil 2014 to inform her that it had not done the
comprehensive testing she requestsak id.

M.P.’s academic struggles, anxiety issu@sl fiequent, health-related absences continued
into third grade, when his family hired a private tutowork with him and Is sister. In late March
of that year (2014), CCS initiated an InfornBalucational Evaluatiohy the school psychologist
who determined that M.P.’s raad skills were “average” but thae needed more consistent
attendance and “catch-up support,” to be closgbnitored, a consult with a speech/language
therapist, and possible counsglifor anxiety. A.R. at 524—-29. The family disagreed with these
results and requested, pursuant to their IDighAts, a more comprehensive, school-funded
independent evaluation. That evaluatioonducted on May 8, 2014 by Dr. Lynn Erb, Ph.D.,
revealed that M.P. had learning disabilitiesnath, reading, and written language, ADHD, and
problems with memory and executive functionind. at 560

Less than three weeks laten May 27, 2014, CCS finalized an IEP for M.P., just before the
close of his third grade yeafee IEP, ECF No. 21-1 at 159-170. The Panel found the IEP
“adequate,” in that it “discuss[ed] [[.’s] particular, specific needsattresult from his Disability,”
proposed evaluating him for occupational therapyg, ‘@ddresse[d] his focumd attention deficits,
reading comprehension, written expression and ettulation with benchmarks.” Panel Decision
11, 13. The Panel emphasized tihat IEP was “reviewed in detdily the Panel in light of the
Independent Educational Evatiean done by Dr. Lynn Erb, Ph.Dnd was found to be sufficient

[—]not only agreeable by Mother.Id. at 13. The IEP itself showsahit classified M.P. as

A.R. 444). Instead, CCS performed only the light serifsittest. At the hearing, Long could not recall why the
requested, more comprehensive evaluation was not d&eedir'g Tr. 131-33, A.R. at 277.
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disabled in the Other Health Impairment d&mérning Disability catgories. IEP 1. It
recommended small group instruction in math, iregdand writing, and thdte be evaluated for
speech/language and occupational therabwt 3—but, CCS failed to perm these recommended
evaluations in the nearly fouranths between the creation of il and M.P.’s withdrawal from
CCS? The IEP team concluded that Exted@thool Year (ESY) was not requiréd,, at 11, but
CCS gave M.P.’s family the option of sending hovsummer school (with instruction presumably
governed by the new IEP), which the family declined. Panel Decision 11.

Moving to what CCS should haw®ne differently in educatg M.P., the Panel concluded
that he needed an IE® receive an appropriagglucation and that tHEP should have been in
place far sooner. The Panel stated that CCaltfirdid what it was supposed to do” on May 28,
2014, the first day the IEP was in place. Thithesclosest the Panel carto a clear announcement
that M.P. had, until then, not received the free@ appropriate public education (“FAPE”) the IDEA
guarantees. But exactly when, according to the Panel, M.P. should have been issued an IEP is
unclear. The Panel seems to have concludedCtB& had “enough information” to know that M.P.
“qualified for an IEP” by Fbruary 3, 2012 at the lates®ee Panel Decision 12. The Panel wrote:
“The evidence was that [CCS] had [MP’s neuroldgjstiagnosis of epilepsy in late September
2011 but that more critically . . . [the neuraktfywas suggesting [that the] school do a psycho
educational testing [sic] [of] Student fDyslexia Reading andttention testing.”ld. The Panel
concluded that the school kneWthis, and also of his poor rdssion the limited testing it had
performed by—at the latest—February 3, 201&.

The Panel also emphasized that the school diwaite complied with the mother’s request
for a comprehensive psycho-educational evalnadind that the “limited” assessments done in

M.P.’s first grade year were inadequald. at 12. The Panel deemed hequest “equivalent to a

* These IEP recommendations align with the report by Dr. Erb, who concluded that M.P. should be evaluated for
these special services and for vision therdgae A.R. at 553-67.
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request for Initial Evaluation” under the IDEAd. at 10;see 20 U.S.C. § 1414(a)(1)(B)—(C)(i)
(setting out procedures for coipimg with a parent’s request for an initial evaluation).
Accordingly, the school’s failure® comply—or to notify her of itsefusal to do so—violated not
only the IDEA but also the Delawaregulations implementing itd. at 12 (citing 14 Del. Admin.
Code 926.3.1-2, which requires schools to provideaemriiotice to parents before they propose to
change the evaluation of, or refuse to evaluathjld with a disability). But the Panel’s focus on
the mother’s request seems to have factored pafigiinto its timeliness analysis, rather than its
decision on when the IEP should have begulane; it found the Comgplat timely because the
family filed it within two yearsafter CCS finally informed thenmat it had not done the requested
testing. Seeid. at 12;see generally 20 U.S.C. § 1415(C) (explainirigat a hearing request is timely
when filed within two years of the date the pademw or should have knaowof the violation).

With no clear decision as to the date by whisBS should have identified M.P. as eligible
for an IEP, the Panel next analyzed “if [CCS] dddwave been testing to formulate what the IEP
would include, when should [CC8hve had an IEP in placeSeeid. at 13. Presumably, this
inquiry sought to analyze how much time CCS oeably needed to develop and implement an IEP
once an evaluation determined he needed one. The Panel wrote:

[Gliven the complexity of the Student’'s symptoms, it is reasonable that Student

should have had an IEP by the beginmngis Second School Year. In reaching

this conclusion, we believed that it shoblalve been done in about the same time

frame as when the Student returnehfrPertussis in the third grade until

completion.”

Id. The Panel made no attempt to explain its refe@do M.P.’s third grade pertussis absence and |

can glean no significance fronTitl therefore return to the Panel’s earlier finding that CCS “should

® Presumably, the Panel was referring to the five-montlogp@eginning January of M.P.’s third-grade year,

when he returned to school after his lengthy pertussis absence, to late May, when his IEP was implemented—or
perhaps to early June, when he completed third gréaeid. at 6 n.5. CCS suggests that the Panel was in fact
referring to a shorter period—from March 20, 2014, wtnenfamily requested a meeting with Special Services,

to the end of May, when the IEP was implemented—and urges that the Panel was “us[ing] this timing in the
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have completed the testing reqeeisby Mother and completed an [IEP] by the start of Student’s
second grade year [late August 2012]. Mms a reasonable amount of timéd: at 11. Because
the Panel concluded that the schslmould have known of M.P.’s need for an IEP before February
3, 2012, it appears that this “reasonable tinmiatusion gave the school from then until August
2012, when M.P. began second grade. In otleeds, the Panel concluded—without explanation—
that, from the time the school should have iderifi€ P. as needing an IEP, it would have been
reasonable for CCS to take an additional six or sevamths to create one. In actuality, the record
shows that, when a comprehensive evaluatias finally conductedoly Dr. Erb on May 8, 2014),
just seven days after the famrigquested it, the school finalize&hEP just nineteen days later—a
total of twenty-six days from the ewation request to thigalized IEP.

The Panel ultimately awarded full, seven-hour 8@jsompensatory education [hereinafter
“comp. ed.”] for M.P.’s second grade year andstraf third grade, ttough the day the IEP was
implemented at the very end of the year (M&8y 2014). The Panel did not hear evidence from
either party as to th@ppropriate hourly rateSee Hr’'g Tr. 654-55, A.R. at 158-59; Mem. 4,
Robinson, J. (Jan. 6, 2017), ECF No. 27 ([P]lairitftaunsel was under the impression that ‘the
issue of relief’ would be addressed in a sepdratging and, therefore, ittleer party affirmatively
presented relevant evidence.”). Instead, the [IRameluded that the rateould be $17.50 per hour,
based solely on the fact that the family had atmwiet paid a tutor $35 per hour to tutor M.P. and
his sister: “District [sic] set forth no basis why the rates should be $75 per hour when Mother was

paying a tutor who was a certified special educatacher $35 per hour to teach 2 students . . . .”

Student’s 3rd grade year[,] when an appropriate IEP wais pal place[,] as a proxy for what [CCS] should have

done at the end of Student’s 1st grade year (to be in fuatee beginning of the sewd [grade] year.)” Def.’s

Mot. 10-11. Even if so, the relevant “proxy” time frame would be from Dr. Erb’s evaluation to the creation of the
IEP, as explained below.

® Contrary to the family’s request for eight-hour days of comp. ed., the Panel adjusted to seven-hour days, which it
deemed to be “the amount of instructional time” in a school day. Panel Decision 11, 13.

" Presumably, here the Panel meant to refer to plaintiff, not CCS.
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Panel Decision 13. The Panel decided thattivard should not be reduced by the meager
homebound instruction hours provided during theyssis absence, because they were “not
pursuant to an IEP” and, as such, “do oiféet the educational deficit” to M.Rd. at 11. Finally,
the Panel held that the funds must be used[MoP’s] educational benefitho later than December
11, 2019—four years from the date of the Decisioreduse M.P. “has an educational deficit and
the sooner addressed the better pecs of greateremediation.” Id. at 13. The Panel ordered that
any funds not used within that timeframe be metd to “District, andf District not around, the
school district studeri$ [then] attending®
Il. Standard

The governing standard in this case, as | recetdled in the related sa of M.P.’s sister,
is as follows:

In an IDEA appeal from a Due étess administrative proceeding, the
reviewing court must base its decismmthe preponderance of the evidence and may
‘grant such relief as the court determimeappropriate.” Unlike judicial review of
most other agency actions, in which didtcourts apply a ‘highly deferential
standard of review,’ courts reviewitQEA appeals ‘must decide independently
whether the requirements of the IDEA amet.” The Supreme Court has described
the IDEA’s legislative hisiry as an ‘unusually cle@mdication that Congress
intended courts to undertake substantive review insteeayarfig on the conclusions
of the state agency.’

But the Supreme Court has also cankid that the IDEA’s preponderance of
the evidence standard is not an ‘invidatito the courts to substitute their own
notions of sound educationallfy for those of the schoaluthorities they review.’
Focusing on the IDEA’s requiremengtithe reviewing court receive the
administrative record from the stgbroceeding, the Supreme CourRowley held
that district courts are bound by an ‘implieequirement that due weight shall be
given to these proceedingRowley's ‘due weight’ pronouncement left lower courts
to determine ‘how much weight is ‘duelh the decades since, the Third Circuit has
fleshed out what it means to ‘give due glgiand deference’ to the findings of a
hearing officer or pariedubbing it a ‘modifiedde novo’ review [. . .] [in which]
Plaintiffs’ claims for compensatory eduicat [] are subject tplenary review as
conclusions of law. But . . . whethidwe School District fulfilled its FAPE
obligations [is] subject to ehr error review as [a] question[] of fact. Such factual
findings from the administrative proceads are to be considered prima facie

8 The Panel referred to CCS as “District” throughout its opinion. Here, | assume that the Panel meant that if CCS
is no longer in business in four years, the unused funds would be forwarded to the district M.P. is then attending.
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correct, and if we do not adherethmse findings, we must explain whip.K. v.

Abington Sch. Dist., 696 F.3d 233, 243 (3d Cir. 2012gcord Susan N., 70 F.3d at

758 (holding that a reviewing districburt may not ignore the administrative

agency’s findings, but must instead cdes them ‘carefullyand endeavor to

respond’ and, ‘after such consideratiorg tourt is free toaept or reject the

findings in part or in whole’). Whereleearing decision lacks ‘reasoned and specific

findings,’ there is less for slirict courts to consider and the administrative decision

therefore deserves ‘little deference.’
Rayna P. v. Campus Cmty. Sch., 2018 WL 3825893, at *4 (D. Del. 2018) (some citations
omitted).
lll. Discussion

On appeal, Plaintiffs raise foahallenges to the Panel's cpned. award. Pls.” Mot. 3.
First, they contend that the Panel erred byanadrding comp. ed. for first grade, despite CCS’s
failure to perform a comprehensievaluation or create an IERring that school year. Second,
they argue that the Panel should have compensated M.P. for three summers of ESY, because he
would have been entitled to that instruction ureleadequate, timely IEP. Third, they assert that
the Panel incorrectly calculated and undervalued.lglcomp. ed. when it ordered reimbursement
at an hourly rate of $17.50. lths Plaintiffs claim that the Panel’s four-year time limit is
unreasonableld. at 3-5. CCS, of course, asks that the Slenibe affirmed in full. Def.’s Mot. 2.
After careful review of the recd and the Panel's Decision, drecur with many of the Panel’s
factual findings but am compelled depart from several of its apeat legal conclusions related to
compensatory education. Accorgly, | will affirm the Panel’s deision not to award comp. ed. for
ESY, but will otherwise grant thelref Plaintiffs seek: compensation for part of first grade, an

increased hourly rate, amtimination of the four-yedimit on the use of funds.

A. First Grade: IDEA Non-Compliaa® and Compensatory Education

Plaintiffs ask that | amend the Panel’s awardrint an additional, full year of comp. ed. for
CCS's failure to provide a FAPE in first graddere, | will grant partial relief because, after careful

consideration of the Panel’s factfiadings, | conclude that M.Rvas denied a FAPE for most of
9



that year, and that CCS could reasonably maydemented an IEP by February 1, 2012, ninety
days after his teacher’s request that he be considered for one.

The Panel’s decision to compensate M.P. émosd and third grade, but not for first, is a
legal conclusion subject fmenary review on appeatee D.K., 696 F.3d at 243. | review the Panel
Decision in light of Supreme Court and Third Citgguidance that the IDEAshould be interpreted
expansively to provide a comprehensive rdynior children deprived of a FAPEG.L. v. Ligonier
Valley Sch. Dist. Auth., 802 F.3d 601, 618-19 (3d Cir. 2013n this Circuit, children who are
denied a FAPE have a right to comp. ed. dqreriod equal to the period of deprivation, but
excluding the time reasonablygrered for the school distri¢o rectify the problem.td. Comp. ed.
awards seek to make children “whole” by providthgm with “all education and related services
previously denied and neededd. at 624.

To decide the appropriate comp. ed. awamliR.’s case, then, | must first determine the
length of time he was denied a FAPE. Thia factual determination which, in reviewing a Due
Process panel decision, | must treaprasia facie correct unless the record shows that it is clearly
erroneous.See D.K., 696 F.3d at 243. Here, the Panel ditdus® the term “FAPE” or make any
explicit finding as to the length ¢ime M.P. was denied an appriate education but did announce
that May 28, 2014, the day his IEP took effect, wasen CCS “finally [did] what it was supposed
to do.” See Panel Decision 13. This implies a clear finding that CCS was not fulfilling its
obligation to provide a FAPE for M.P. until that 8BmAs explained above, | find ample support in
the record for this conclusion, including that Mffom the very beginning of first grade, was
struggling academically and soltyain class, did not have hefpom a reading specialist, was
exhibiting what his teacher perceived to be seitike symptoms in class, and had fallen behind
because of frequent, health-relatdasences and early dismissals.

But the record compels me to disagree \thin Panel’s conclusion as to the time it should
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reasonably have taken CCS to implement an [Hi® Panel made a clear finding that CCS should
have known M.P. qualified for an IEP by “no laténan February 3, 2012. | find this conclusion
supported by the record as far asstablishes that M.P. was indeaditled to an IEP in his first
grade year. In terms of the time it should hakenao develop said IEP, however, this finding
ignores, without explanation, aréct and well-founded request by M.P.’s mother for evaluation in
early November that inexplicably did not resuali@a full evaluation.l cannot reconcile this
undisputed evidence with the Panel’s ultimate xptened conclusion that the IEP need not have
been in place until the start of second gréeause the controlling standard is “the time
reasonably required for [CCS] to rectify the problerée G.L., 802 F. 3d at 618—-19. Faced with
this lack of clarity, Ireject the Panel’s decision to excastill year of FAPE denial as
“reasonable® See Reid v. D.C., 401 F.3d 516, 521 (D.C. Cir. 200%)earing decisions “without
reasoned and specific findings deserve[] little deference”).

Instead, | conclude that it would have beeasomable for CCS to implement an appropriate
IEP for M.P. by February 1, 2012. That is széuse by early November, the school already knew
of M.P.’s seizure disorder, that he required ekl from a reading specialist in kindergarten, and
that he was struggling in class, frequentlgeait due to well-documented health issues and
exhibiting odd behavior—he would stare off, unresponsive and unable tiecewedhat had been
taught. Then, on November 3, 2011, his classrm@aoher—presumably, the educator who spent
the most time with M.P.—askedetlschool to consider him for &P or 504 Plan. These facts,

taken together, easily triggerdte school’s duty undehe IDEA to undertake a comprehensive

° It is possible—though far from clear—that the Panel relied on the mother’s initial request as the primary trigger
for CCS'’s independent duty to evaluate MEmpare Panel Decision 11 (stating that the time between her

request and the start of second grade was a “reasonable amount of time” in which to completenitizitER)

12 (making no reference to the mother’s request in the Panel's analysis of when CCS “had enough information
such that [M.P.] qualified for an IEP”). To the extent that the Panel may have limited its award based on when
M.P.’s mother requested an evaluation, | note that ceehp‘accrue[s] from the point that the school district

knows or should know” of the injury to the child and “a child’s entitlement to special education should not depend
upon the vigilance of the parents (who may not be sufficiently sophisticated to comprehend the problem). . . ."
G.L., 802 F.3d at 618-19.
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evaluation to identify M.P. as a child wighdisability in nee@f special educationSee 20 U.S.C. 8
1412(a)(3)(A) (the IDEA’s Child Find requirem®; 34 C.F.R. 300.111(a)(1) and 14 Del. Admin.
Code § 923(11.0) (both implementing the IDE&Kild Find requirement). The evaluation and
IEP development combined should have takemnce than ninety days to completgee 20

U.S.C. § 1414(a)(1)(C)()(1); 20 U.S.C. 1414(d)(2)(@e IDEA’s evaluation and IEP development
requirements); 34 C.F.R. 8 300.301(c)(1)(i); 3#.K. § 300.323(c) and 14 Del. Admin. Code 8
925(2.3) (both implementing IDEA’s evaluatiand IEP development requirements). These
procedural violations of the IDEAesulted in substantive harmNbP. because they caused a more
than a two-year delay in theeation of an IEP that wouldlew him to access an appropriate
education.See D.K., 696 F.3d at 251 (3d Cir. 201D);S. v. Bayonne Bd. of Educ., 602 F.3d 553,
565 (3d Cir. 2010). | would have afforded CCSadditional ninety days after the teacher’s
November 3rd request—until February 1, 2012—to have conducted a comprehensive evaluation of
M.P. and finalized an IEP. This is both theipé proscribed by law ana reasonable period—it is
in fact several weeks longeratt the time it actually took to impteent an IEP after the family’s
evaluation request in 2014.

In defending the Panel’s determination that BBP should reasonably have been in place by
the start of M.P.’s second grade year, CCS arthas[tlhe reasonable amount of time for the
school to identify a problem varies dramatigall Def.’s Mot 10. In support, CCS cit€sK., 696
F.3d 233, which dealt with a delayed evaluatiatier than the acceptable time frame between
initial evaluation and IEP implemtation. CCS contends that tbeK. Court “accept[ed]” a
school’s failure to evaluate thaugent within sixty days wheredh'student’s behavior and focus
issues were not atypical ohildren” that age. BuUD.K. made clear that this procedural
noncompliance—the school’s failure to evaluate thielatithin sixty days after receiving parental
consent—was “insufficient to merit compensatodyeation relief” only becase it did not “result][]
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in the substantive denial of a FAPHGJ. at 251 n.6. Here, the Panel found and | independently
agree that M.P. needed an IEP to access a FheEefore, CCS'’s failure to timely identify and
evaluate him undoubtedly merits comp. &deid. More broadly, CCS’s argument ignores the
clearest evidence on this poirthat, when CCS finally agreed to the comprehensive evaluation his
family requested, it was conducted within a matfettays, and the school implemented an IEP less
than three weeks later.

B. Extended School Year

Turning next to Plaintiffs claim for compd. for three summers of ESY, PIs.” Mot. 29, |
see no basis to reverse the Fargecision. Schools must provide ESY where failure to do so
would deprive students of a FAPE, meaning thistrequired when a student cannot make
meaningful progress on IEP goals withouB#.C.F.R. 8§ 300.106(a)(2)4 Del. Admin. Code
923(6.0). Here, because M.P.’s IEP team dedid&dESY was not required, this issue boils down
to a dispute over whether his IEP was adequéiso, then by definition the IEP was reasonably
calculated to provide M.Rn appropriate educatiavithout ESY. See Endrew F. ex rel. Joseph F.
v. Douglas Cty. Sch. Dist. RE-1, 137 S. Ct. 988, 1001 (2017).

Whether an IEP is appropriate is ading of fact, which | must considprima facie correct.
SeeD.S, 602 F.3d 553, 564 (3d Cir. 2010). The IEP proditte specialized instruction for M.P.
in reading, math, and writinJ,directed that he be evaludt®r occupational and speech and
language therapy, and required ttiet IEP be amended based bose results. IEP 3. | see
nothing in the administrative reahrincluding in Dr. Erb’s report, &t compels me to reverse the
Panel’s finding that the individliaed instruction and special services set out in the IEP were

adequate to ensure appropriate progress for-MdR alone a basis twonclude that ESY in

9 This included small group instruction in all three subject, repeated instructions, pairing visuals with auditory
instruction, the use of graphic organizers and colerlays for reading, allowing extra time for processing,
preferential seating, and frequent prompts to refocus.
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particular was lacking. And, whiiéis undisputed that CCS newearried out muclof the IEP,
including the recommended testing for speeadglleage and occupatiortakerapy, that troubling
fact does not alter the compl.@nalysis because M.P. withdrew from the school before the
school’s failure could affect hirft.

C. Hourly Rate for Compensatory Education

Next, Plaintiffs contend that the Panel rel@dirrelevant evidence t@ach an arbitrary,
unreasonably low hourly rate of $17.50 for M.P.’snpo ed. PlIs.’ Mot. 31. Previously, Judge
Robinson agreed that the Panel’'s comp. edwate“based on insufficient evidence that did not
necessarily reflect the real wdyl and so granted the familytequest to supplement the record
with evidence as to the appropriate rafrder 4, ECF No. 27. Although Judge Robinson gave
both parties the opportunity togeent new evidence on this point, only Plaintiffs did Sseid.

| now consider this new evidence, never bethe Panel, to determine the appropriate
compensation rate. The family submitted feerifications—three of their own, and a fourth,
which CCS provided to the family but chose not to file:

e M.P.’s tutor, Jennifer Tracy, is a certified geadeand special educati teacher in Delaware
self-employed as an academic tutor who galhecharged $40 per hour for one student in
2016. She explains that, because she was “veofiemally invested” irM.P. and his sister,
she at one point charged the family only $&5 hour to tutor both children, which was
“below [her] typical charge for tutoring er a single student.ECF No. 18-2 at 3.
Although she now tutors only M.P. and not $ister, and still charges the family $35 per
hour. She “knows of no . . . [qualified] tuteho would provide tutoring services to any
student for $17.50 per hourld.

e Lindsay LaRiviere is Directoof the Lindamood Bell Learningrocesses, which offers
“intensive, research-validated instructidn™strengthen the sensory-cognitive functions
needed for reading and comprehensiadml’at 4. Their instruction has been “proven” to be
successful for children with learning cleaiges including dyslexia, ADHD, and specific
learning disabilities. At their Learning Cenin Wilmington in 2016, their published hourly

1 The school’s failure to conduct the recommended evaluations did not result in a denial of FAPE for M.P.
because his family declined to send him to sumntesaafter third grade and withdrew him from CCS at the

start of fourth grade. The few days between the creati the IEP and the end of third grade, when CCS'’s

failures to fully implement the IEP could arguably have amounted to a FAPE denial, are not at issue here because
Plaintiffs have opted not to pursue relief “for that relatively short periGe’Pls.’ Mot. 25 n.8.
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charge was $118 per houd. at 4-5.

e Beth Evans is Area Director of Club Z!-Hhome Tutoring in Newark, which provides
tutoring services for children at home at psitbd hourly rates @48 (for middle school
students) to $50 (for high Isaol students) for supplementabhmework-help tutoring that
does not require any curriculum plannirig. at 7-9.

e CCS'’s verification came from one of its emyptes, Heidi Greene, who is not a tutor but
who works as an instructor atDelaware liberal arts collegwith educational tutors” who
serve “general and special education stugfentone-on-one and group settings in Kent
County, Delaware. ECF No. 54-2. Those tutere claims, charge $30 to $45 per hour.
Id.

Based on this new evidence, | conclude thatappropriate hourly rate for M.P.’s non-
specialized comp. ed. is $45, and, for spe@dligervices like Lindamood’s, $118. | find
Lindamood'’s rates highly relevant because thetapeto services tailed to address M.P.’s
specific learning challenges. | reachthe rate of $45 for non-spddiad services by averaging the
hourly rate of Ms. Tracy ($40) and ClubZ! ($5b6cause | find both verifications relevant and
reliable!? | find Ms. Greene’s verification far less vall@bsince she is not a tutor herself, provides
no details or supporting information about whotilters are, their traing, the nature of the
tutoring, the extent of curriculum plannitiiey provide, or how she knows their ratés.

Because M.P.’s award should compensate him for a period of FAPE deprivation that
includes both specialized and non-spézed instruction, the hourly tawill be basé on a ratio of
both kinds of service¥. In light of the IEP recommendatis, and M.P.’s ADHD, dyslexia, and

learning disabilities in reawnly, math, and writing, togetheavith his possible need for

speech/language, occupational, and vision theragmndlude that he should be compensated at a

12| used Clubz!’s hourly rate for high schoolers since M.P. is now 13 and will be in high school for most of the
time he is using the funds.

13 My decision to compensate M.P. for non-specialized instruction at an hourly rate of $45 would not change even
if | factored in the rates Ms. Greediscussed because presumably the low end of her range pertains to group
tutoring for general education students, and the high end ($45/hour) pertains to one-on-one tutoring for special
education children like M.P.

14 As CCS acknowledges, the Panel “did not include sfimmistutoring” in crafting its comp. ed. award. Def.’s
Mot. 14.
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ratio of 2:1—two hours of general instruction $46) for every hour of speaadized instruction or
service (at $118). That results intawurly rate of $69.33, which | round to $78se Rayna P.,
2018 WL 3825893, at *8 (affirming thganel’'s $75 hourly rate for comp. ed. in M.P.’s sister’s
case)Heather D. v. Northampton Area Sch. Dist., 511 F. Supp. 2d 549, 552 (E.D. Pa. 2007)
(eleven years ago, setting an hourly @ft&75 for several years of comp. ed.).

D. Temporal Restriction on Use of Funds

Lastly, the family argues that the Pané&sder should be amended to eliminate the
four-year limit on M.P.’s use afomp. ed. funds because it is unreasonable and “ignores the effect
of an appeal on this matter.” Pls.” Mot 3[7agree and amend the award accordingly.

In appeals from administrative decisions, th&Mempowers district courts to “grant such
relief as the court determines is appropriate 1415(i)(2)(C)(ii)). HereM.P., who is currently
thirteen years old, will be attemdj school full-time for several mogears, so will need to take
advantage of his comp. ed. outside of normal schoofs. With more than two school years of
comp. ed. in his fund, M.P. will clearly require severedrs to use the funds. In light of this, I find
the Panel’s belief—that the sooner his educatideétit is addressed, theetter—well-intentioned,
but its four-year limit unreasonable, especiallyrtbat only sixteen months remain before the
December 2019 cut off and the familyshget to access any of the funds.

| conclude that it is appropriate in this eds eliminate the four-year limit and instead
require M.P. to use the funds bytand of his twenty-first yeat.so hold simply because | find
that time frame reasonable in light of M.P.’sremt age and special edtion needs—not because
the IDEA mandates any such teonal restriction on reliefSeg, e.g., Lester H. by Octavia P. v.

Gilhool, 916 F.2d 865, 867 (3d Cir. 1990) (affirmingamard of 2.5 years of comp. ed. beyond age
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twenty-one for a disabled twelve-year-otd)The record shows that M.P.’s family has been active
and involved in his educationpa@ | have no doubt that, with adei from professionals, they are
best suited to decide how and when to allocate.®¥comp. ed. funds over the next eight years.
IV. Modified Compensatory Education Award

M.P.’s comp. ed. award will be modified fadlows: he will be compensated for a FAPE
denial dating back to February 1, 2012 at an haaitly of $70 and must eshe funds by the end of
his twenty-first year. As originally ordered by the Panel, he will be compensated for full, seven-
hour days, and CCS shall place the funds in atoudél.P. All other aspcts of the Panel’s Award

remain in effect.

/sl Gerald Austin McHugh
UnitedState<District Judge

15CCs's only argument for upholding the four-year limithiat there is no prohibition on such restrictioSse
Def.’s Mot. 14. | find this wholly unpersuasive; the mere fact that a time limit may be permissible under the law
does not mean it is appropriate in the context of this case.
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