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NQREIKA, U.S. DSTRICT JUDGE

Pending before the Court is a Petition for a Writ of Habeas CoRousuant to
28 U.S.C. § 225{'Petition”) filed by RetitionerRashid Roy“Petitioner”). (D.l. 2, 8). The State
filed an Answer in opposition.(D.l. 12). For the reasons discussed, the Court will deny the
Petition.

l. BACKGROUND

The facts leading to Petitioner’s arrest and conviction are settfeltlwv, & summarized
by the Delaware Supreme Court in Petitioner’s direct appeal:

On February 17, 2010, at about 5:00 a.m., Alvin Pauls (“Pauls”) was
getting dressed inside his apartment at the Compton Apartments
complex when he heard a scream. Approxihgaen minutes later,
Pauls left his apartment and went onto Seventh Street in
Wilmington.

Pauls heard a male voice call out to him, “who are you?” from across
the street. As Pauls turned to the direction of the sound, he saw a
man standing over a second person who was lying in the street. Pauls
went to his automobile and called 911. Pauls told the 911 operator
that he believed he heard a woman screaming and had seen a man
standing over a body in the street.

At 5:17 a.m., a dispatch went out directingyCaf Wilmington
police officers to respond to an assault in progress at the intersection
of Seventh and Walnut Streets. Wilmington Police Lieutenant
Matthew Kurten (“Lt. Kurten”), in full uniform but driving a
discreetly marked Ford Crown Victoria, was tinst officer to reach

the scene. Lt. Kurten saw only one person on the darkened-street
a male later identified to jPetitioner}—wearing a camouflage coat
and walking on the sidewalk near St. MichaeDay Care. At
approximately 5:19 a.m., Lt. Kurten radioed the police dispatch
center about[Petitioner] and pulled his car up next to him.
[Petitioner]abruptly put his hand up against his face, obscuring the
officer's view, and began walking in the opgeddirection.

As Lt. Kurten began to back his car up to follgetitioner] he saw
two fully-marked patrol cars pull onto the block from the direction
where[Petitioner]was walking. The first of those marked vehicles
was driven by Officer Patrick Batto (“Officer Bartolo”). Officer
Bartolo, who had heard Lt. Kurten's earlier radio transmission,



exited his car, walked towaf@etitioner] and askedPetitioner]to
approach his cruiser. WhgRetitioner] hesitated, Officer Bartolo
placed his hand ofPeitioner] and guided him toward the police
car.

As Officer Bartolo andPetitioner] were approaching the police
vehicle, Wilmington Police Officers Timothy 'Oonnor and
Jamaine Crawford arrived and placfeetitioner] in handcuffs.
Officer Crawford askedPetitioner]if he had any weapons in his
possession[Petitioner] responded that he had a knife. Officer
O’Connor then took a hat frofRetitioner]s hand and discovered a
knife inside the hat. After Officer '@onnor removed his hands
from [Petitionets] clothing, he noticed that they were slippery.

When Officer OConnor shined a flashlight on his own hands, he
noticed that his hands were covered in blood. The light revealed that
[Petitioner’s] hands were also bloody. At the same time this was
happening, another officer radioed that she had found an
unconscious black malethe victim, Davelle Nea[Petitioner]was

then placed in Officer Bartols patrol car and transported to the
police station.

In later statements made to the polié&etitioner]maintaired that

he and Neal had been robbed by unknown individuals who fled in
an unknown car in an unknown directifPetitioner]claims to have
wrestled the knife away from the assailants, wrapped it in a scarf,
and put it in his ha{Petitioner]also told the police that he dragged
Neal out of the street to help him.

The clothing that[Petitioner] was wearing on the night of the
incident was subjected to forensic analysis. Testing revealed that the
blood on[Petitionefs] clothes and on the knife was consigteith

the blood of Neal. At trial, a blood spatter analyst opined that the
stains found orfPetitionefs] clothing and in the vicinity of Neda

body were inconsistent wifPetitioners] statements and were more
consistent withPetitioner]and Neal engging in a struggle. The
police later obtained a video of the crime from motamtivated
cameras. Based on the clothing he was wearing that night,
[Petitioner]was identified in the video as the one who killed Neal.

Royv. State62 A.3d 1183, 1185-86 (Del. 2012).
In May, 2010, Petitioner was indicted and charged with first degree murder, pmsséss
a deadly weapon during the commission of a felony (“PFDCF”), possessiatheatly weapon

by a person prohibited (“PDWBPP”), third degree assaulttemnaristic threateningld. at 1186.



In April 2011, a Delaware Superior Court jury found Petitioner guilty of first degresler,
PDWDCEF, third degree assault, and terroristic threatening; the State emteyiésl prosequn
the severed charge of MEBPP. Id. The Superior Court sentenced Petitioner to life imprisonment
on the murder conviction, and on the remaining convictions, to an aggregate of twelve years at
Level V incarceration, suspended after eleven years for decreasing leugienfision.See State
v. Roy 2016 WL 1621589, at *1 (Del. Super. Ct. Apr. 21, 2016). The Delaware Supreme Court
affirmed Petitioner’s convictions and sentencBse Roy62 A.3d at 1192.

In July 2013, at Petitioner’s request, the Superior Court appotuigasel to represent
Petitioner in a Rule 61 proceeding. (D.l. 12 at &) November 2014, posbnviction counsel
filed in the Delaware Superior Couatmotion for postconviction relief pursuant to Delaware
Superior Court Criminal Rule 61 (“Rule 61 motion'$ee State v. Rp2015 WL 5000990, at *1
(Del. Super. Ct. July 31, 2015). The Superior Court denied the Rule 61 motialyig015.
Seed. Pettioner appealed that decision, but voluntarily dismissed his bhppea
November 30, 2015. (D.l. 12 at 4; D.I. 65t 2.

In February 2016, Petitioner filed a second Rule 61 mot&eeRoy, 2016 WL 1621589,
at *1. The Superior Court summarily dismissed the second Rule 61 motion as prog&durad
in April 2016. Id. at *5. Petitioner did not appeal that decision.

Il. GOVERNING LEGAL PRINCIPLES

A. The Antiterrorism and Effective Death Penalty Act 0f1996

Congress enacted the Antiterrorism and Effective Death Penalty Act 6f("1®RDPA”)
“to reduce delays in the execution of state and federal criminal sentences . . . atitetatier
principles of comity, finality, and federalismWoodford v. Garceglb38 U.S. 202, 206 (2003).
Pursuant to AEDPA, a federal court may consider a habeas petition filedtaie prisoner only

“on the ground that he is in custody in violation of the Constitution or laws or treatiesdhited



States.” 28 U.S.C. § 2254(a). AEDPA imposes procedural requirements and standards for
analyzing the merits of a habeas petiiioorder to “prevent federal habeas ‘retrials’ and to ensure
that statecourt convictions are given effect to the extent possible under I&ell v. Cor,
535 U.S. 685, 693 (2002).
B. Exhaustion and Procedural Default
Absent exceptional circumstances, a federal court cannot grant habeas tesisftha
petitioner has exhausted all means of available relief under stateSkes28 U.S.C. § 2254(b);
O’Sullivan v. Boerckeb26 U.S. 838, 8424 (1999)Picard v. Connor404 U.S. 270, 275 (1971).
The AEDPA states, in pertinent part:
An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be

granted unless it appears that —

(A) the applicant has exhausted the remedies available in the courts
of the State; or

(B)(i) there is an absence of available State corrective process; or
(ii) circumstances exist that render such process ineffective to
protect the rights of the applicant.
28 U.S.C. § 2254(b)(1).
The exhaustion requirement is based on principles of comity, requiring a petitionas to g
“state courts one full opportunity to resolve any constitutional issues by invokingpoamaete
round of the State’s established appellate review proc€sSullivan 526 U.S. at 8445, Werts
v. Vaughn228 F.3d 178, 192 (3d Cir. 2000). A petitioner satisfies the exhaustion requirement by
demonstrating that the habeas clamese “fairly presented” to the state’s highest court, either on
direct appeal or in a pesbnviction proceding,in a procedural manner permitting the court to

consider theclaims on theimerits SeeBell v. Conge 543 U.S.447, 451 n.3 (2005 Castille v.

Peoples489 U.S. 346, 351 (1989).



A petitioner’s failure to exhaust state remedies will be excused, and the cleatesitas
“technically exhaustet if state procedural rules preclude him from seeking further relief in state
courts SeeCodeman v. Thompserb0l U.S. 722, 732, 7581 (1991) (such claims “meet[] the
technical requirements for exhaustion” because state remedies are no longer gvsdlalakso
Woodford v. Ngp548 U.S. 81, 983 (2006). Although treated as technically exiséed, such
claims are procedurally defaultédr federal habeas purposeSee Coleman501 U.S. at 749
(1991);Lines v. Larkins208 F.3d 153, 160 (3d Cir. 2000ederal courts may not consider the
merits of procedurally defaulted claims unless the petitioner dema@ssedher cause for the
procedural default and actual prejudice resulting therefrom, or that a fundamestatriage of
justice will result if he court does not review the claimSeeMcCandlesy. Vaughn172 F.3d
255, 260(3d Cir. 1999) Coleman,501 U.S. at 75®1. To demonstrate cause for a procedural
default, a petitioner must show that “some objective factor external to theseefapedd
counsel’s efforts to comply with the State’s procedural ruMtirray v. Carrier, 477 U.S. 478,
488 (1986). To demonstrate actual prejudice, a petitioner must show that the errors ddrialg hi
created more than a possibility of prejudice; he musivthat the errors worked to his actual and
substantial disadvantage, infecting his entire trial with error of constitutionahsioms.” 1d. at
494,

Alternatively, if a petitioner demonstrates that a “constitutional violation hatsapty
resulted m the conviction of one who is actually innocehtfien a federal court can excuse the
procedural default and review the claim in order to prevent a fundamental mgeafrijastice.
SeeEdwards v. Carpenter529 U.S. 446, 451 (2000YVenger v. Frank266 F.3d 218, 224

(3dCir. 2001). The miscarriage of justice exception applies only in extraordinary casdestaal

3 Murray, 477 U.S. at 496.



innocence means factual innocence, not legal insufficieBeg.Bousley v. United StatB23 U.S.

614, 623 (1998)Murray, 477 U.S. att96. A petitioner establishes actual innocence by asserting
“new reliable evidence - whether it be exculpatory scientific evidence, trustworthy eyewitness
accounts, or critical physical evidenee that was not presented at trial,” showing that no
ressonable juror would have voted to find the petitioner guilty beyond a reasonable doubt.
Hubbard v. Pinchak378 F.3d 333, 339-40 (3d Cir. 2004).

1. DISCUSSION

Petitioner’'s timely filed habeas Petitiasserts the following two grounds for relief:

(1) posteonviction counsel provided ineffective assistance in his first Rule 61 proceeding by
failing to argue that the Delaware Supreme Court “misapprehended” the facts of the 911 call and
also by failing to allege thaippellate counsel provided ineffectagsistance on direct appeal; and

(2) postconviction counsel provided ineffective assistance in his first Rule 61 progelegin
failing to raise a claim alleging that trial counsel provided ineffective assestay not consulting

with Petitioner and advising Petitioner of his right to testify during the sugprekearings.

To the extent Petitioner asserts two freestandiaigns of ineffective assistance of post
conviction counsel, his arguments fail to warrant religfie claimsare notcognizable on federal
habeas reviewbecausehereis no constitutional right to counsel in initial review collateral
proceedings See28 U.S.C. 82254(i"The effectiveness or incompetence of counsel during
Federal or State collateral pasinviction proceedings shall not be a ground for relief in a
proceeding arising under section 22548ge also Colemarb01 U.S. at 752 (“There is no
constitutional mght to an attorney in state post-conviction proceedings.”).

Nevertheless, the Court exer@sprudenceand liberally constres the two claims as
alleging ineffective assistance on the part of/ajgbellatecounsel.Even this liberal construction,

however, does not aid Petitioner in his quest for habeas relief. The record reveBktitianer



did not exhaust state remedies for Claims One and Two, because he never presented them t
Delaware Supreme CourtAt this juncture, any attempt by Petitiorte raise Claims One and
Two in a new Rule 61 motion would be barred as untimely under Delaware Superior Court
Criminal Rule 61(i)(1).SeeDel. Super. Ct. Crim. R. 61(i)(I¢stablishing a ongear deadline for
filing Rule 61 motions) Consequentlythe Court must treat Claims One ahwlo as technically
exhausted but procedurally defaulted, which means that the Court cannot reviewitthefrtiee
claims absent a showing of cause and prejudice, or that a miscarriagecef\uk result absent
swch review.

Petitionerappears to assert that pasnviction counsel’s failure to raise Claims One and
Two in his first Rule 61 motion constitutes cause for his defdnliartinez v. Ryan566 U.S. 1
(2012), the Supreme Court held for the first time that inadequate assistancmsélaluring an
initial-review state collateral proceeding may establish cause for a petgignecedural default
of a claim of ineffective assistance of trial counddl.at 16-17. In order for a procedural default
to be excusedinderMartinez® however,a petitioner must demonstrateat: (1) the procedural
default was caused by either the lack of counsel orquostiction counsel’s ineffective assistance;
(2) the lack or ineffectiveness of counsel occurred in tls dollateral proceeding in which the

claim could have been heard; andt{8 underlying ineffective assistance of trial counsel claim is

4 For instance, Petitioner did not include Claims One and Two in his first Rule 61 motion
and he voluntary withdrew the appeal of first Rule 61 motion Additionally, even
thoughPetitionempresented the twolaims in his second Rule 61 motion, he did not present
them to the Delaware Supreme Court because he did not appeal the Superior Court’s
summary dismissal of heecond Rule 61 motion.

Finding cause unddvlartinez “does not entitle the prisoner to habeas relief. It merely
allows a federal court to consider the merits of a claim that otherwise wowddbkan
procedurally defaulted.’Martinez 566 U.S. at 17.



substantiali(e., has “some merit’) See Cox v. Horn757 F.3d 113, 119 (3d Cir. 2014) (quoting
Martinez 566 U.Sat 14).

A petitioner demonstrates thgtostconviction counsel’s ineffectiveness caused the
procedural defaulhy showingthat postconviction counsel’s performance was deficient under the
first prong of theStrickland v. Washingto66 U.S. 668 (1984tandard® See Preston v. Sup’t
Graterford, SCI, 902 F.3d 365, 376 (3d Cir. 2018ge alsoNorkman 2019 WL 545563, at?

In order to satisfythe first prong of Strickland,a petitioner must demonstratéhat “counsel’s
representation fell below an objective standard of reasonableness,” withalglasess being
judged under professional norms prevailing at the time counsel rendered assiStaické&and

466 U.S. at 688. In turm petitioner demonsatesthe underlying ineffective assistancetodl
counselclaim has‘some” merit by “show[ing] that reasonable jurists could debate whether (or,
for that matter, agree that) the petition should have been resolved in a different anahatthe
issues presented were adequate to deserve encouragement to proceed WidHandn, 2019

WL 545563, at *4see also Martinebs66 U.S. at 13-14.

Typically, a petitioner demonstrates that counselvigexd ineffective assistance by
satisfying both prongs of tH&tricklandstandard.See Wiggins v. Smjth39 U.S. 510, 511
(2003). As explainedn the text of the Memorandum Opiniatte firstStricklandprong

is satisfied by demonstrating that ceel's performance fell below an objective standard
of reasonablenessSee infraat 9. Under the secortricklandprong, a petitioner must
demonstrate “there is a reasonable probability that, but for counsel’s \sgioof errors,
the result of the proceeding would have been differe8e&Strickland 466 U.Sat 694.

A reasonable probability is a “probability sufficient to undermine confidence in the
outcome.” Id. The Third Circuit recently explainechoweverthata petitioner does not
have to satisfystricklands more stringent prejudice standamthen showing thapost-
conviction counsel provided ineffective assistance undeMténtineZprocedural default
inquiry. SeeWorkman v. SupAlbion SCJ F.3d,2019 WL 545563, at5 (3d Cir. Feb. 12,
2019) Instead, “when a petitioner shows that pastviction relief counsé performance
was unreasonably deficient, the requirement that the deficient performantteinesu
prejudice may be satisfied with a substantial claim of ineffective assistatrcd obunsel
that would otherwise have been deemed defaultéébtkman 2019 WL 545563, at *5.



To summarize, if a petitionershows that his underlying ineffectrassistancef-trial-
counsel claim has some maaitd that his state postonviction counse$ performance fell below
an objective standard of reasonableness, he has shown sufficient prejudice from’sounsel
ineffective assistance that his procedural default must be excusedMeudieez” Workman
2019 WL 545563at*7 (emphasis addB. For the reasons that follow, the Court concludes that
the underlying ineffective assistance of fappellatecounsel arguments @laims One and Two
cannofprovide a basis for excusing Petitioner’s procedural ddf@ckuse they do not have “some
merit” under the standamwbntemplated bartinez.

A. Claim One: Trial/ Appellate Counsel Failed to Argue that the Delaware
Supreme Court “Misapprehended” the Facts Behind the 911 Call

The record reveals that the 911 caller said a man was standingwweseraam (D.l. 15 at
11)but, on direct appeal, the Delaware Supreme Court explained that the 91 laghler ‘heard
a woman screaming and had seen a man standing beelyd Roy, 62 A.3d at 1185 (emphasis
added). In Claim One Petitioner contends thdtial/appellate coured provided ineffective
assistance byafling to file a motion for reargument alleging that thelaware Supreme Coist
“misapprehension” of the faxtbehindthe 911 call resulted ithe Delaware Supreme Court
erroneously concluding that any evidence obtained during his illegal police detenson wa
admissible because it would have been inevitably discovered through routingiamte police
conduct (D.I. 1 at 5) According toPetitioner the Delaware Supreme Courtisse of the word
“body” instead of the worwoman” reflects that the Delaware Supreme Court misapprehended
thefacts andhat trialappellate counsel should have arguedttiiat‘misapprehensiorddversely
affectedthe Delaware Supreme Courtimevitable discovery”’analysis. He contends that the
“report of the complaint was based on the location and observation of one male andalag fem

and gave no information about Petitioner or a second male. The fact that one of the males had



been discovered unconscious and bloodycorroboratesvith the report of a man assaulting a
female,[and] points to no observable and suspicious conduct of Petitioner.” (D.l. 17 at 13).
The Court is not persuadedkirst, the Delaware Supreme Court was aware thadflie
caller said anan was standgqover a womanbecause appellate counsel stated this fact in the
appellate opening bri@and also discussed it at oral argument. (D.l. 8 at 92; D.I. 15.a%&tond,
asdemonstrated by theationale set forthn the following excerpt from the Delawa8upreme
Court’s decision on direct appetiie Delaware Supreme Court’s use of the word “body” instead
of “woman” did not affect itxconclusion that the police would have inevitably discovered the
evidence obtained from Petitioner during the course of routine proper police conduct.

The record reflects that the physical evidence obtained from
[Petitioner]would have been inevitably discovered in the course of
routine, proper police conduct. The police were alerted to a potential
assault in progress sometime after 5:00 a.m. Lt. Kurten received a
dispatch to Seventh and Walnut Streets in Wilmington at 5rh7 a

By 5:19 a.m., less than three minutes after being dispatched to that
intersection, Lt. Kurten noticed a maitater determined to be
[Petitioner}—walking away from the scene. Lt. Kurten responded
with a dispatch that alerted the police that a man was near the scene
of a suspected crime. AftffPetitioner]noticed Lt. Kurtehs car, he
turned to go in a different direction while covering his face.

As [Petitioner]walked away from Lt. Kurten, he was met by two
additional responding police vehicles. ThiseiffPetitioner]did not
make any evasive maneuvers. Nevertheless, Officers Bartolo,
Crawford, and QConnor detained[Petitioner] First, Officer
Bartolo placed his hands @Retitioner]to escort him near his patrol
car, and then Officers Crawford and@annor placedPetitioner]

in handcuffs and searched his hat. At the same time this was
happening, another police officer reported by radio that the v&tim
body had been discovered. This all happened within minutes of the
first dispatch to police, at 5:1&.m., to investigate a crime in
progress.

The record reflects the Wilmington police officers immediately
responded to a report that a violent crime was in progress or had just
taken place[Petitioner]was the only person near the crime scene.
The recordurther reflects that after Lt. Kurten sgRetitioner] the
police did not intend to I¢Petitioner]out of their sight. Within only

10



a very few minutes after seeirf@etitioner] while [Petitioner]
would still have been under police observation as tlye roale in
the area, the victifa body was discovered.

When the victims body was discovered, the police would have been
justified in legally detaining [Petitionefpr investigatory purposes.
Due to the violent nature of the crime, the police could paveerly
performed a pat down search[Bttitioner]s clothing for weapons.
This pat down search would have undoubtedly included
[Petitioner]s hat, which contained the murder weapon. The proper
investigatory detention would also have lead to the discovery of the
blood on [Petitioner]s hands and clothing. The results of
[Petitioner]s legal investigatory detention, after the vicgnbody

was discovered, would have led[Retitioner]s legal arrest.

In Cook v. Statewe applied the inevitable discovenyle to facts
that are similar to those here. We stated:

The majority of the cases employing the inevitable
discovery exception involve instances in which the
illegal police conduct occurred while an
investigation was already in progress and resulted in
the discovery of evidence that would have eventually
been obtained through routine police investigatory
procedure. The illegalities in such cases, therefore,
had the effect of simply accelerating the discovery.
In general, where the prosecution can shaat the
standard prevailing investigatory procedure of the
law enforcement agency involved would have led to
the discovery of the questioned evidence, the
exception will be applied to prevent its suppression.

Accordingly, we hold that the Superior Court properly denied

[Petitioner]s motion to suppress because the physical evidence

discovered duringPetitioner]s illegal detention would have been

inevitably discovered through proper police conduct after the

victim’s body was discovered.
Roy,62 A.3d at 1190.

An attorney’s failure to raise a meritless argument or objection does not amount t

ineffective assistanceSee United States v. Sandet65 F.3d 248, 253 (3d Cir. 1998e also
Glass v. Sec’y Penn. Dep’'t CariZ26 F. App’x 930, 933 (3d Cir. 20185ince the distinction

between “body” and “woman” made no difference to the Delaware Supreme Guuntlsision

11



that the inevitable discovery doctrine appliedPetitioner’s casdrial/appellate counsel’s failure
to move for reargument on this basis did not amount to constitutionally ineffectis@ass. In
short, Petitioner's argument regardingial/appellate counsel's failure to raise the
“misapprehensionf facts argumentdoes not have “some” medhd therefore, canngirovidea
basisfor excusinghis procedural default.

Finally, the miscarriage of justice exception to the procedural defaultrdocioes not
excuse Petitioner’s default, because Petitioner has not provided new relidblecevof his actual
innocence.For these reasons, the Court will deny Claim One as procedurally barredafpeash
review.

B. Claim Two: Trial CounselFailed to Consult with Petitioner about Testifying
at SuppressionHearing

In Claim Two, Petitioner briefly and without elucidation asserts that wahsel did not
consult with him about whether he should testify at the suppression hearing. Petiti@eotdoe
articulate what his testimony at the suppression hearing would have been or how tesssuppr
hearing and his trial would have been affected if he had been advised differently arsditredl te
Petitioner’s failure to provide this information renders Claim Two insubstdotighe purposes
of the Martinezinquiry. In turn, it appears that Petitioner’s testimony would not have made any
difference as to the admissibility of the seized evidence, betlaedeelaware Supreme Court
actually agreed with Petitioner that his initial detention and subsequent aresliegal, and held
that the evidence seized during those actions were admissible only etahe inevitable
discovery doctrineSee Roy62 A.3d at 11889. Thus,Petitioner’s default of Claim Two cannot
be excused becauBetitionerhas failedo demonstratéhat Claim Twaohas “some merit

The miscarriage of justice exception to the procedural default doetisndoesnot excuse

Petitioner’s default, because Petitioner has not provided new reliable eviokehig actual

12



innocence. Accordingly, the Court will denyClaim Two as procedurally barred from habeas
review.

V. PENDING MOTIONS

Petitioner filed the following Motions after the State filed its Answ&j): Motion to
Dismiss Petition Without Prejudice (D.l. 20); (2) Motion to Amend Petitioh @3); (3) Motion
to Stay and Abey Habeas Proceeding (D.l. 24); and Motion to Set Aside Motiomrtis®Retition
Without Prejudice (D.l. 26). As discussed above, the Court has concluded that thePiettiamt
should be denied. Consequently, the Court will dismiss as moot the aforementioned pending
Motions.

V. CERTIFICATE OF APPEALABILITY

When a district court issues a final order denying a 8 2254 petitioopthe must also
decide whether to issue a certificate of appealabige3d Cir. L.A.R. 22.2 (2011). A certificate
of appealability is appropriate when a petitioner makes a “substantial showtimg aénial of a
constitutional right” by demonstragn“that reasonable jurists would find the district court’s
assessment of the constitutional claims debatable or wra2g.U.S.C. § 2253(c)(2)Slack v.
McDaniel 529 U.S. 473, 484 (2000). If a federal court denies a habeas petition on procedural
groundswithout reaching the underlying constitutional claims, the court is not requirssui® a
certificate of appealability unless the petitioner demonstrates that juristssohreauld find it
debatable: (1) whether the petition states a valid claim of the denial of a constitugjbtyand
(2) whether the court was correct in its procedural rulidg.

The Court has concluded that the instant Petition fails to warrant federa$ malea and
is persuaded that reasonable jurists would not find this conclusion to be debakevkfore, the

Court will not issue a certificate of appealability.
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VL. CONCLUSION

For the reasons stated, the instetition for habeagelief pursuant to 28 U.S.C.254is
deniedwithout an evidentiary hearing or the issuance of a certificatappealability An

appropriate @er shall issue.
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