
IN THE UNITED STATESDISTRICT COURT

FORTHE DISTRICT OF DELAWARE

STACIE TOMIKA BURTON,

Plaintiff,

)
Civ. No. 16-645-SLR

)
SUSSEXCOUNTY COUNCIL, et al.,

Defendants.

MEMORANDUM

1. Introduction. Plaintiff StacieTomika Burton ("plaintiff) proceedspro seand

hasbeengrantedin forma pauperisstatus. Shefiled this complaintalleging

employmentdiscriminationpursuantto Title VII. (D.I. 2)

2. Standardof Review. A federalcourtmay properlydismissan actionsua

sponteunderthescreeningprovisionsof 28 U.S.C. §1915(e)(2)(B)if "the action is

frivolous or malicious,fails to statea claim upon which reliefmay be granted,or seeks

monetaryrelief from a defendantwho is immunefrom suchrelief." Ball v. Famlglio, 726

F.3d 448, 452 (3d Cir.2013);seealso28 U.S.C. §1915(e)(2)(in forma pauperis

actions). Thecourtmustacceptall factualallegationsin a complaintastrueandtake

them in the light mostfavorableto a proseplaintiff. Phillips v. CountyofAllegheny,

515 F.3d 224, 229 (3d Cir. 2008); Ericksonv. Pardus,551 U.S. 89, 93(2007). Because

plaintiff proceedspro se,her pleadingis liberally construedand hercomplaint,

"howeverinartfully pleaded,mustbe held to lessstringentstandardsthanformal

pleadingsdraftedby lawyers." Ericksonv. Pardus,551 U.S. at 94(citationsomitted).
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3. An action is frivolous if it "lacks anarguablebasiseitherin law or in fact."

Neitzke v. Williams, 490 U.S. 319, 325 (1989). Under 28 U.S.C. § 1915(e)(2)(B)(i). a

court maydismissa complaintasfrivolous if it is "basedon an indisputably meritless

legal theory" or a "clearlybaseless"or "fantastic or delusional" factualscenario.

Neitzke, 490 at 327-28; Wiison v. Rackmiil,878 F.2d 772, 774 (3d Cir. 1989). The legal

standardfor dismissinga complaintfor failure tostatea claimpursuantto § 1915(e)(2)(B)(ii)

is identical tothe legal standardusedwhen ruling on Rule 12(b)(6)motions. Tourscher

V. McCuilough, 184 F.3d 236,240 (3d Cir, 1999)(applying Fed. R. Civ. P. 12(b)(6)

standardto dismissalfor failure to statea claim under§ 1915(e)(2)(B)). However,

beforedismissinga complaintor claimsfor failure to statea claim upon which relief

may begrantedpursuantto the screeningprovisionsof 28 U.S.C. §1915,the court

mustgrantplaintiff leaveto amendhercomplaintunlessamendmentwould be

inequitableor futile. SeeGraysonv. MayviewStateHosp., 293 F.3d 103,114(3d Cir.

2002).

4. A well-pleadedcomplaintmustcontainmorethan merelabelsand

conclusions.SeeAshcroft v. iqbal, 556 U.S. 662 (2009); BeliAtl. Corp. v. Twombly,

550 U.S. 544 (2007). A plaintiff mustpleadfactssufficientto showthata claim has

substantiveplausibility. SeeJohnsonv. City of Shelby, U.S. ,135S.Ct.346, 347

(2014). A complaintmay not dismissed,however,for imperfectstatementsof the legal

theorysupportingthe claim asserted.Seeid. at 346.



5. Underthe pleadingregimeestablishedby Twomblyand Iqbal, acourt

reviewingthesufficiency of a complaint must takethreesteps: (1) takenote of the

elementsthe plaintiff must plead tostatea claim; (2)identify allegationsthat, because

they areno morethan conclusions,arenot entitled totheassumptionof truth; and

(3) whentherearewell-pleadedfactual allegations,the courtshouldassumetheir

veracityandthendeterminewhetherthey plausiblygive rise toan entitlementto relief.

Connellyv. LaneConst.Corp., 809 F.Sd780, 787 (3d Cir.2016) (internalcitationsand

quotationsomitted). Elementsaresufficiently allegedwhenthefacts in the complaint

"show" that the plaintiff is entitledto relief. Iqbal, 556 U.S. at679 (quoting Fed. R. Civ.

P. 8(a)(2)). Decidingwhethera claim is plausiblewill be a "context-specifictaskthat

requiresthe reviewing courtto drawon its judicial experienceandcommonsense."Id.

6. Discussion. Plaintiff filed this actionasa Title VII claim. Thecomplaintdoes

not statewho employsplaintiff, but suggeststhat it maybedefendantSussexCounty

Council ("SCC"). Also namedasdefendantsarecountyadministratorTodd Lawson

("Lawson"), HRdirectorKaren Brewington("Brewington"), directorof assessment

ChristopherKeeler("Keeler"), securitymanagerRonaldS. Verosko,("Verosko"), chief

constableMichael Costello("Costello"), and HR specialistsKimberly Bennett("Bennett")

and Marcia Wilson ("Wilson"). Plaintiffallegesa numberof discriminatoryactsoccurred

from January2013throughDecember2016,suchasharassment,failure to promote,

discrimination,discipline,demotion,and retaliation. Sheseekscompensatory

damages.



7. DeficientPleading. Plaintiff indicatesthatsheraisesherclaimspursuantto

Title VII. "Title VII makesit an 'unlawfulemploymentpracticefor an employer...to

discriminateagainstany individual.... becauseof suchindividual's race,color,

religion,sex,or nationalorigin.'" Connellyv. LaneConstCorp., 809 F.3d 780,787 (3d

Cir. 2016) (quoting 42 U.S.C. §2000e-2(a)(1).Here, the complaintdoesnot indicate

by whom plaintiff is employed. Nor doesit indicatethe basisfor discriminationsuchas

race,color, religion,sex, nationalorigin, age,or disability. See42 U.S.C.§§ 2000e,et

seq.,42 U.S.C.§§ 12101,etseq.,29 U.S.C.§§ 621, etseq.,29 U.S.C.§§ 701, etseq.

Therefore,the courtwill dismissthe complaintfor failure to statea claim uponwhich

relief maybegrantedpursuantto 28 U.S.C. §1915(e)(2)(B)(ii). However,sinceit

appearsplausiblethat plaintiff may be ableto articulatea claim againstheremployer,

shewill be given anopportunityto amendherpleading. SeeO'Dell v. UnitedStates

Gov't, 256 F. App'x 444 (3d Cir.2007) (unpublished)(leaveto amendis properwhere

the plaintiff's claimsdo not appear"patentlymeritlessand beyondall hopeof

redemption").^

8. Individual Defendants.Finally, thecomplaintnamesseveralindividual

defendants,but its allegationsdo not leadto the conclusionthatanyof the individual

defendantsare"employers"asrequiredunderTitle VII. Individual employeescannot

^The court notes that the complaintdoesnot indicate ifplaintiff hasfiled a charge
of discriminationor if shehasreceiveda noticeof suit rights. Regardless,Third Circuit
jurisprudenceholdsthat, althoughthe failure to pursueadministrativeremediesbefore
filing a lawsuit may preventa plaintiff from proceedingin federalcourt, thefailure to
exhaustis an affirmative defenseandshouldnot bethe basisof a suasponte
dismissal. SeeMclntyre v. City of Wilmington, 360 F. App'x 355, 356 (3d Cir. 2010)
(unpublished).



be held liable underTitle VII. SeeSheridanv. E.L DuPontde NemoursandCo., 100

F.3d 1061, 1077(3d Cir. 1996). Therefore,the courtwill dismissLawson, Brewington,

Keeler,Verosko,Costello,Bennett,and Wilson asthe claimsagainstthem are legally

frivolous pursuantto 28 U.S.C. § 1915(e)(2)(B)(i).

9. Conclusion. For the abovereasons,the courtwill dismissthe complaintas

legally frivolous andfor failure to statea claim uponwhich relief may begranted

pursuantto 28 U.S.C. § 1915(e)(2)(B)(i)and (ii). Plaintiff will begiven leaveto amend

the employmentdiscriminationclaim againstheremployer. A separateordershall

issue.

Dated; October^ .2016

UNITED STATES DISTRICT JUDGE


