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OREIKA, U.S. DISTRICT JUDGE:

Plaintiff Elisha L. Gresham'Plaintiff’), who proceedpro seand haseen granted leave
to proceedn forma pauperisfiled this employment discriminatiaction on December 27, 2016
against the Delaware Department of Health and Human Semakes (Defendant” or DHSS').
(D.I. 2). Plaintiff's Amended Complaintfiled following dismissal of the originaComplaing
assertedilisability discrimination inviolation of Titles | and V of th&mericans with Disabilities
Act (“ADA"), 42 U.S.C. 88 1210kt seq, andthe Rehabilitation Acbf 1973 (“Rehab Act”),
29U.S.C. 88 701et seq and raceand gender discrimination under Title M(*Title VII”),
42U.S.C. 88 2000eet seq (D.l. 23). The case proceeds on the Title VII hostile work
environment and retaliation claims, the Court having dismigsdDA and Rehab Act claims.
(D.I. 30; D.I. 31). Before the Couris Plaintiff’'s motion for reconsideration and motion for the
Court to issue ruling$,and the parties’ crogsotions for summary judgme#t. (D.l. 54; D.1. 58;
D.I. 61; D.I. 65). The mattes have beebriefed.

l. BACKGROUND

Plaintiff is an black female.(D.l. 23-3 at 10). Shealleges Title VII employment
discrimination by reason of race and sex, as well as retaliatibeh. at(22). Her charge of
discrimination states that she was promoted despite protests from thosecaine ber immediate
supervisors — ona MiddleEastern male and the otheblack female. 1Id.). The charge states
that after her promotion, ongoing harassment increased, she was humiliatst paates, and

forced to retake prior training. Id(). The charge states that one of her supervisors specifically

! The motion for court rulings will be denied as modD.I. 61).

2 Plaintiff not only moves for summary judgment on the Title VII claimsshetlso moves
for summary judgment on the previously dismissed ADA and Rehab Act clalines.
Court only addressthe Title VII claims.



told her that he believed the position to which she was promoted should have gonbit® a
individual because there were too mékacks in their unit. 1¢.). In May 2015, Plaintiff began

a medical leave of absenand her supervisors asked for a medical update every two weeks.
(Id.). Plaintiff complained and was told this was not requirdtd.). In her charge, Plaintiff
contends discrimination occurred because of her race andrseshe was retaliated against for
her participation in protected activitiés. (Id. at 14).

The record evidence indicates thatMarch 1, 2010Rlaintiff began her employment with
DHSS as an Administrative Specialist Il it3 contracts management and procurement. unit
(D.I. 23 at 9; D.I. 59 at 28, 37).The unit was led by manager of support services Wendy Brown
(“Brown”), a black female, and purchasing services administrator Kieran Mohammed
(“Mohammed”), a West Indian male. (D.l. 59 at 38, 41). Pifaworked directly for Brown
and testified theppada positive working relationship. Id( at 29).

In November 2013, Plaintiff applied for a promotion ggiechasingservicescoordinator
II. (Id.at 37#38). Plaintiff was interviewed bghiring panelcomprisedf Brown, Mohammed,
and Annette Opalczynski,vehite female. (Id. at 3738, 41) In December 201Rlaintiff was
offeredthe promotiorand she accepted. Id(at 38, 41). According to Brown and Mohammed,
Plaintiff's race and genderevenot considered during the hiring procesdd. &t 38, 42).

In Plaintiff's answers to interrogatories she states that followingrieanotionMohammed
congratulatedher, but healsoinformed her that he would have preferred to hire a white woman,
white man, or middleastern woman for the position(D.l. 45 at 3). The answersalso state

that Mohammed told Plaintiff that he didtwant to ban the unitwhen the'shit hits the fahfor

3 The Court does natddress the disability discrimination claims raised in the charge of
discrimination given their dismissal.



“too many Black in our unit.” (Id.). Plaintiff testified thatshe reportedMohammeds
statemento Brownwho told Plaintiff that at an earlier time stwed Mohammed had spoken about
that but Brown did noexpectMohammed to “go back and tell youyhning.” (Id. at 29.
Brown and Mohammed deny thenade those comments(ld. at 38, 42.

On January 29, 2015, Plaintiff met witie deputy director for the division of management
servicesand told her that Brown was subjecting her to a progressively hostile and ¢putyii
environment which included belittling Plaintiff in front of and within ear range of @imgloyees
profanity,and namecalling. (D.l. 234 at 10). The matter was forwarded to the DH&fr
relations uniand annvestigation ensued. Id.). Thelabor relations unitnet with Plaintiff and
asked her to provide a written account of her concerrid. a{ 3). On February 11, 2015,
Plaintiff submittechermemoand describeth few workplace environmental issues” $tasl been
“progressively subjected to” from November 2013 through February 2018d. at 39).
Plaintiff was advised that only the more current issues could be addreg¢lseét 10). Plaintiff
relayed that in January 2015 Brown had yelled at heroimt fof other employees and at a unit
meeting Brown waved her finger in the face of Plaintiff and called her a “dumb g#s.).
Brown admitted to the conduct, received verbal counseding was required to atté conflict
resolution and working with fficult people classes. Id at 1012).

On April 1, 2015, Plaintiff receivelderperformance evaluation for the 2014 calendar,year
with an overall performance rating ofrieets expectations,” the same ratings her peers
(D.I. 23-7at 3940; D.I. 59at 3839, 42). Brown andMohammedboth state that they did not
take Plaintiff's race or gender into account when prepahniegperformance evaluation.(Id.).

On April 3, 2015, Plaintiff submitted a rebuttal to the revield. at 32-37). In her chargef

discrimination, Plaintiff states that she was threatened with the possibility of oletaning



another state job/position if she wrote a rebuttal to the performance rewidw was suggested
that she may have mental stalyilgsues that neededetion. (D.l. 233 at 14). Brown denies
this. (D.l. 59 at 39).

On May 21, 2015, Plaintiff requested arateivedapprowal for a leave of absence for
sciatica and stress.(D.l. 59 at 4753). Paperwork completed Wlaintiff’s physician certified
that Plaintiff's chronic condition commenced in 1998.(Id. at 5. In her charge of
discrimination, Plaintiff states that she wakphonedy Mohammed who stated that Brown had
requestedPlaintiff update her supervisors of her disability status every teeka: (D.l. 233 at
14). Plaintiff complained to human resources and was told this was not a requirefttet.
While out on leave Plaintiff did not update Brown or Mohammesghrdingher health issues or
return to work date. (D.l. 59 at 39, 42).

The record includes a September 15, 2015 note from Plaintiff's physician that states
Plaintiff is under the physician’s care and her condition is permanent. (B8l.a23%). On
September 16, 2015, senior human resources t@ahi@reg Gresha sent an email tasenior
human resources technicidimberly Williams (“Will iams”) with an attached note from
Plaintiff's physicianand askedVilliams to provide a copy to Plaintiff's supervisor and to provide
paperwork to initiate a clainio transition from “STDI to LTDL” (D.l. 283 at 16) On
October26, 2015,Williams sentPlaintiff a letter advising her of the status of her shemn
disability benefitst (D.l. 59 at 44). The letter advised Plaintiff that she was to required to
“accurately, completely, and timely” provide any and all documentation and iafimmrequired
by the shorterm disability insurerife., The Hartford) and her supervisor for the duration of her

absencgand that it was “vitally important” that she and pBysician consistentlgrovide updated

4 A copy of the letter was sent to Plaintiff’ supervisor.



medica information to The Hartford (Id.) Plaintiff was warned that failure to cooperate and
stay current could adversely impact her employment, leave, and play). (Plaintiff was
notified that if she was able, she must return to work full time before hertshoridisability
benefits werexhausted at the close of business on November 17, 20@5at $6).  Plaintiff

was notified that if she failed to or was unable to return to work full time pridretexhaustion

of the maximum shotterm disability benefit period on November 17, 2015, and she had exhausted
FMLA or was not eligible for FMLA, she would no longer be an employee of the State of any
its political subdivisions under Delaware law.d.(at 57). On November 3, 2015, Plaintiff's
psychologist authored a note and stated, “I think it is advisable that she not retonk &t this

time.” (D.l.23-8 at 7).

In early January 201@HSS human resources administratdary Parker(“Parker”), a
black female becane aware that Rintiff has not returned to work following exhaustion of her
shortterm disability benefits. (D.l. 59 at 62). After confirming that Plaintiffilsortterm
disability benefits had expired, Parker wrote to Plaintiff on February 9, 2016, asddRhaintiff
that DHSShadseparated Plaintiff from employmeas of November 18, 2016ecause she had
exhaustedher short term disabilitipenefits and failed to return to work(ld. at 60, 63). Parker
states that she did nobnsider Plaintiffs raceor gender in her decision to terminate Plaitgiff
employment. 1. at 63). Both Brown and Mohammedstate that they had noontact with
Parker or anyone in human resourceg&re notconsulted and had nanvolvement inthe
termination of Plaintiffs employment. If. at 39, 42).

Parkerstates that shiead no knowledge of Plainti workplace concerns.(ld. at 63)
Plaintiff testified that she had mwidencehat Parker was biased agaihlstcksor women. (Id.

at 33). On January 11, 201Blaintiff made a complaint with the EEG&mplaining of race,



gender, and disability discriminaticandretaliation. (D.l. 23-3at 910). On January 25, 2016,
the EEOC mailed a charge of discrimination with Plaintiff's claims for her to sigretunth. (d.

at 1212) The chargef discrimination signed on February 5, 2016asvreceived by the EEOC
on February 8, 2015. Id. at 1314). Parkerstates that she did not become aware Rintiff
had filed an EEO@omplaintuntil April 2016. (D.l. 59 at 63). On November 1, 20t U.S.
Department of Justice Civil Rights Division issued a noticaght to sue letter. (D.l. 23-3 at
22).

. MOTION FOR RECONSIDERATION

On December 8, 2018, the Courtdismissed several claims in the Amended Complaint
upon Defendant’s motion to dismiss, includiamf ADA claims and any purported claims under
§504 of the Rehab Act.(D.l. 30; D.I. 31). The Rehab Act claims were dismissed without
prejudice. On April 26, 201®laintiff filed a “motion to appeal dismissal of Doc #31 in part,
(2) Sec 504 for the Rehabilitation A¢twhich the Court construes as a motion for reconsideration
of the order dismissing any pumped claims under the Rehab Act(SeeD.I. 54). Defendant
opposes the motion.

The standard for obtaining relief under Rule 59(e) is difficult for Plaintiff é@tm The
purpose of a motion for reconsideration is to “correct manderors of law or fact or to present
newly discovered evidence.Max’'s Seafood Café ex rel. L-édwnn, Inc. v. Quinterqsl76 F.3d
669, 677 (3d Cir. 1999). “A proper Rule 59(e) motion . . . must rely on one of three grounds:
(1) an intervening change sontrolling law; (2) the availability of new evidence; or (3) the need
to correct a clear error of law or fact or to prevent manifest injustit@Zaridis v. Wehmer
591F.3d 666, 669 (3d Cir. 2010) (citifg. River Ins. Co. v. CIGNA Reinsurance (&2 F.3d

1194, 1218 (3d Cir. 1995)). A motion for reconsideration is not properly grounded on a request



that a court rethink a decision already madgee Glendon Energy Co. v. Borough of Glendon

836 F. Supp. 1109, 1122 (E.D. Pa. 1993). Motions for reargument or reconsideration may not be
used “as a means to argue new facts or issues that inexcusably were not presentsulitd ith

the matter previously decided.Brambles USA, Inc. v. Blockef35 F. Supp. 1239, 1240 (D. Del.
1990). Reargument, howeyenay be appropriate where “the Court has patently misunderstood

a party, or has made a decision outside the adversarial issues presented to thdlwopdrties,

or has made an error notrefaisoning but of apprehension.Brambles USA735 F. Supp. at 1241

(D. Del. 1990) (citations omittedgee als®. Del. LR 7.1.5.

Plaintiff's motion for reconsideratio discusses discovery received and recites the law
under the Rehab Act.While not clear, Plaintiff seems to argue ttia October 26, 2015hort
term disability/return to work letter she received from Defenttanoiugh discover on or about
April 15, 2019 ¢eeD.l. 50; D.I. 51)indicates that she qualifies as a person with a disability as is
requiredto state a claimnder the Rehab Act.Defendant opposes the motion on the grounds that
it was not timely filed and Plaintiff failed to address the Court’s reasons foisdisig tle Rehab
Act claims.

With respect to timelinesPBJaintiff filed her motion for reconsideration on April 26, 2019.
Her motion is untimely under this Court’s Local Rule 7.1.5 that requires a parky sorhotion
for reargument within 14 days after the Court issues its opinion or decision, wittcepeien of
motions filed under Rule 59(3).The motion isalsountimely because it was not filed within
28days ofentry of the December 18, 2018 r@er as required under Fed. R. Civ. P. 59(e).
SeePellicano v.Office of Pers. Mgmit714 F. Appx 162, 165n.3(3d Cir. 2017)citing Fed. R.

Civ. P. 59(e) (motions for reconsideration were untimely, because they weikedotithin 28

days of the order entergd Although Plaintiff seems to rely upafocuments providetb her



through discovery in April 2019 which could explain her reason for not filing the motion for
reconsideration soonehd District Courtdoesnot have the authority to extend the time for filing
the Rule 59(e) motions See Pellicano v. Officof Pers. Mgmt 714 F. App’xat 165 n.3(citing

Fed. R. Civ. P. 6(b)(2) (“When an act may or must be done within a specified tirneuthenay,

for good cause, extend the time,” except that a “court must not extend the twtaunder Rules
50(b) and (d), 52(b), 59(b), (d), and (e), and 60(b).")).

In addition, the Court dismissed the Rehab Act claim because the Amended Comgblaint di
not include a claim for relief under the Act, and it did not allege a primadaske of discrimination
under theAct. (SeeD.l. 30 at 9). The Amended Complairftiled to allege thaPlaintiff was
gualified to perform the essential functions of her job at the time of her terminaBtaintiff
seems to focus on her condition while she was receiving-s@rartdisability benefitsather than
whether the Amended Complaint alleged the elements of a prima facie dadably, the record
evidence is that on November 3, 2015, Plaintiff's psychologist did not find it advisableifwifipla
to return to work.

Upon review, the Court finds thBlaintiff has failed tesetforth any intervening changes
in controlling law, new evidence, or clear errors of law or fact made by the @owsdrtant
granting reconsideration.See Max’s Seafood Cafi/6 F.3d at 677. Therefore, hemotion will
be denied (D.l. 54).

1. CROSSMOTIONS FOR SUMMARY JUDGMENT

A. Legal Standard
“The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.”

Fed.R.Civ. P. 56(a). When determining whether a genuine issue of material fact exists, the



Courtmust view the evidence in the light most favorable to themowing party and draw all
reasonablénferences in that party favor. Scott v. Harris 550 U.S. 372, 380 (200A)ishkin v.
Potter, 476 F.3d 180, 184 (3d Cir. 2007)A dispute is‘genuine”only if the evidence is such that
areasonable jury could retuenverdict for the nomoving party, and a factual dispute is material
when it“might affect the outcome of the suit under the governing’ lavinderson vLiberty
Lobby, 477 U.S. 242, 247-49 (1986).

The nonmoving party bears the burden to establish tisteexie of each element of his
case. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). In doing so, the neamoving party
mustpresent specific evidence from which a reasonable fact finder could contlbeiefavor.
Anderson 477 U.S. at 248;Jones v.United Parcel Sery 214 F.3d 402, 407 (3d Cir. 2000).
Summary judgment should be granted if no reasonable trier of fact could find for the nowgrmovi
party. Radich v. GoodeB86 F.2d 1391, 1395 (3d Cir. 1989)The same standards and burdens
apply on crossnotions for summary judgment.See Appelmans v. City of Philadelpt826 F.2d
214, 216 (3d Cir. 1987).

Plaintiff's opposition to Defendarg motion for summary judgment consists solely of
argument and is not accompanied by a sworn affidavit or signed under penalty of perjury.
Plaintiff did not cite to the record or provide any supporting evidence for consideration by the
Court. Plaintiff, cannot simply assert factually unsupported allegatomeét ler burcen at the
summary judgment stageSee Williams v. Borough of West Ches&1 F.2d 458, 460 (3d Cir.
1989).

Similarly, Plaintiff did not support her motion for summary judgment as she faileteto c
“particular parts of materials in the record, inclgdilepositions, documents, electronically stored

information, affidavits or declarations, stipulations (including those made for thegas of the



motion only), admissions, interrogatory answers, or other matér@dy “showing that the
materials citd do not establish the absence or presence of a genuine dispute, or that an adverse
party cannot produce admissible evidence to support tHed®si$ required by the Federal Rules
of Civil Procedure. SeeFed. R. Civ. P. 56(c)(1)(A) & (B).“[T]he court is not obliged to scour
the record to find evidence that will support a partglaims. Perkins v. City of Elizabeth
412F. App'x 554, 555 (3d Cir. 2011xee also Holland v. New Jersey Diepf Corr., 246 F.3d
267, 285 (3d Cir. 2001) (The court shoulat “be required to scour the . . . records and transcripts,
without specific guidance, in order to construct specific findings of” faot support its
memorandum opinion and order.). As noted by the Seventh Cirdudges are not like pigs,
hunting fortruffles buried in the record. Doeblers Pa., Hybrids, Inc. v. Doebled42 F.3d 812,
820 n.8 (3d Cir. 2006) (citations omitted).

B. Discussion

Title VII prohibits an employer from engaging in race or gender discaitimin against an
employee. Goosby v. Johnson & Johnson Med.,.]ri228 F.3d 313, 318 (3d Cir. 2000)When
there is no direct evidence of discrimination, the Cewdluate a plainiff’s Title VII claims
according to the framework established/iaDonnell Douglas Corp. v. Gree#ll U.S. 792, 83
04 (1973) Parson v. Vanguard Gtp702 F. App’x 63, 67 (3d Cir. 2017).

1. Hostile Work Environment

Plaintiff moves for summarnudgment on the grounds that the evidence of record supports
a finding that Defendant violated federal law®efendant moves for summary judgment on the
grounds that the hostile work environment claim is tbaered and, regardless, it did not subject
Plantiff to race and gender discrimination or a hostile work environment defatber race and

gender.

10



To establish a Title VII hostile work environment claim, a plaintiff must

show that 1) the employee suffered intentional discrimination because of his/her

[membership in a protected class such asoseacg, 2) the discrimination was

severe or pervasive, 3) the discrimination detrimentally affected the pgladitife

discrimination would detrimentally affect a reasonablperson in like

circumstances, and 5) the existence of respondeat superior liability.
Larochelle v. Wilmac Corp769 F. Appx 57, 61 (3d Cir. 2019)quotingCastleberry v. STI Grp
863 F.3d 259, 263 (3d Cir. 2017) (internal quotation marks an citationited). Not all
workplace conduct that may be described as harassment rises to the level oleanvooist
environment. Clegg v. Falcon Plasti¢sinc., 174 F. App’x 18, 25 (3d Cir. 2006)Several
factors inform that determination, such as the severity of the harassmentgtienéne of the
harassment, and the degree of abustarris v. Forklift Systems, Inc510 U.S. 17, 23 (1993).

“Workplace conduct is not measured in isolation; instead, whether an environment is
sufficiently hostile or abusive must be judged by looking at all the circunestaimcluding the
frequency of the discriminatory conduct; its severity; whether it is physitdalBatening or
humiliating, or a mere offensive utterance; and whether it unreasonablyeieservith an
employee’s work performance.” Clark Cty. Sch. Dist. v. Breedesi32 U.S. 268, 270-71 (2001).
Hence, simple teasing, offhand comments, and isolated incidents (unless gxtemoels) will
not amount to discriminatory changes in the terms and conditions of employrnrdt 271;
seealso Faragher v. Boca Ratph24 U.S. 775, 788 (1998) (noting that the standard for judging
hostility under Title VII must be sufficiently demanding so that the statute ”oebecome “a
general civility code”). Rather, the plaintiff must show thsite was subjected to continuous and

repeated acts of harassmengee Drinkwater v. Union Carbide Cor®04 F.2d 853, 863 (3d Cir.

1990).

11



The record contains one incidehat a jury could find wapossiblymotivatedby race or
gender That is, when Mohammed told Plainttfiat he would have preferred to hirevhite
woman, white male, orMiddle-Eastern for the position to which Plaintiff was promoted.
However, the conduct complained of is neither pervasive nor severe enough to satisfy the
requirements of a hostile work environmeniThe record reflects that despite Mwohmed’s
preference, Plaintiff was offered the promotioMNo other conduct implicates Plaintiff's race or
gender.

In addition, therecord reflects that Plaintiff did not complawf race or gender
discriminationin January 201%hen she complaineaf ahostile and bullying work environment,
when she provided a written account of her complaints a few days later, or iUt her
April 2015 performance review.Instead Plaintiff relies upon &r subjective beliefs to support
her position thatshewas subjected to a hostile work environment. Plaintiff contends that Brown
subjected &rto a hostile work environment because Brdwetittled and yelled at her, called her
names (none of which were based upon race and gender), and that both Brown and Mohammed
werecritical of Plaintiff's work performance. Plaintiff testified, howeverthat “race and gender
wasn’t [sic] the biggest ssies” for her. (D.l. 59 at 31).Plaintiff's subjective beliefs are
insufficient to create a genuine issue of material faBee Fiorentini v. William Penn Sch. Djst
665 F. App’x 229 (3d Cir. 2016). At most, the record reflects that Browsehaved
inappropriatdy towards Plaintiff when she called her a name and yeitdebr in front of other
employees. Brown admitted to the conduct, received counseling, and wasddquattend to
different classes. Even if Brown’s behavior was inappropriate, itsveot indicative of racer
genderdiscrimination. See Oncale v. Sundowner Offshore Serv., B3 U.S. 75, 81 (1998)

(Title V1l is not a “general civility code.”)see also Barber v. CSX Distrib. Se68 F.3d 694, 702

12



(3d Cir. 1995) (general complaint of unfair treatment does not translate into a chdtggabf i
discrimination).

After viewing the record, and considering the totality of the circumstancesCaurt
concludes that no reasonable jury could find that the claimed harassment vwaentlyffievere
or pervasive so as to create a hostile working environmdriterefore, summary judgment will
be granted in favor of Defendant and against Plaintiff on the fssue.

3. Retaliation

Plaintiff moves for summary judgment on the grounds that the evidence of record supports
a finding that Defendant violated federal law®efendant moves for summary judgment on the
grounds that Plaintiff's termination from employment was not causally linkedyt@rartected
activity, and her employment was terminated for legitimate, nondiscriminatory reasons.

To establish a prima facie case of retaliation under Title VII, a plaintiff mast that:
(1) she engaged in conduct protected by Title VII; (2) after or contemporaneousngdlying in
that conduct, &r employer took an adverse action against; t{3) the adverse action was
“materially adverse;” and (4) there was a causal connection betvezgraticipation in the
protected activity and the adverse employment acti@urlington N. & Santa Fe Ry. Co. v.
White 548 U.S. 53, 669 (2006);Moore v. City of Philadelphiad61 F.3d 331, 3481 (3d Cir.
2006). A materially adverse employment action is one that “well might have dissuaded a
reasonable worker from making or supportngharge of discrimination.” Burlington, 548 U.S.

at 68. Whether an action is materially adverse “often depends on a constellationoningling

5 The Court does not address whether the hostile work environment claim was tiedely f
with the EEOC, given that the record does not support a finding thatifPiaas subjected
to a hostile work environment based upon race and/or gender.

13



circumstances, expectations, and relationships which are not fully capturesihiyyle recitation
of the words used or the physical acts performedd.

The Third Circuit allows a plaintiff to “rely on a ‘broad array of evidenoedémonstrate
a causal link betweeridr] protected activity and the adverse action taken agdel§t’h Marra
v. Philadelphia Hous. Auth 497 F.3d 286, 302 (3d Cir. 2007) (quotiRgrrell v. Planters
Lifesavers Cq 206 F.3d 271, 284 (3d Cir. 2000))“In certain narrow circumstances, an
unusually suggestive proximity in time between the protected activity araditieeseaction may
be sufficient, on its own, to establish the requisite causal connectitth.” (internal quotations
marks omitted). On the other hand, the “mere passage of time is not legally conclusive proof
against retaliation.” 1d. (quotingRobinson v. &thwesterrPa. Transp. Auth 982 F.2d 892, 894
(3d Cir. 1993)) (internal quotation marks omittedf court may need to assess other factors as
well —“[w]here the time between the protected activity and adverse action is nossaslto be
unusually suggestive of a causal connection standing alone, courts may look to theingerve
period for demonstrative proof, such as actual antagonistic conduct or animus #gainst
employee, or other types of circumstantial evidence, such as inconsistemsrgagen by the
employer for terminating the employee or the employer’s treatment of other e@gldlyat give
rise to an inference of causation when considered as a whade.{citation omitted). In any
event, a plaintiff “cannot establish that there wasausal connection without some evidence that
the individuals responsible for the adverse action knew of the plaintiff's protected cantluet
time they acted.” Daniels v. SchodDist. of Phila, 776 F.3d 181, 196 (3d Cir. 2015).

With respect to theausation prong, the Court considers whether a reasonable jury could
link Defendant’sconduct to retaliatory animus.See Jensen v. Pottet35 F.3d 444, 449 n.2

(3d Cir. 2006) (“The ultimate question in any retaliation case is an intent to retadiaten”).

14



In this regard, the Court considers the “temporal proximity” between thetifflai protected
activity and the employer’s allegedly retaliatory response, and “the existéracgaitern of
antagonism in the intervening period.Td. at 450.

In her charge of discriminatioriPlaintiff alleges retaliation occurred because she
participated in protected activities. The record reflects that Plaintiff tbddermal complaint
against management in February 2015. She received her 2014 perforevaee April 2015
of “meets expectations” and asserts she was told if she made a rebuttaétaetiveshe faced the
possibility of never obtaining another state job/position. In May 2015 Plaintiff samght
received medical leave. h8 lodgeda compaint with the EEOC in January 2016, awd
February 8, 2016the EEOC received Plaintiff’'s charge of discriminatibyiat she signed on
February5, 2016. Plaintiff was notified by letter dated February 9, 2016, that Defendant
separate Plaintiff from employment as of November 18, 2015.

For purposes of the first element of a prima facie case, protected dativfitygles not only
an employee’s filing of formal charges of discrimination against an employeal¢op informal
protests of discriminatory employment practices, including making complaimsanagement.”
Daniels v. Sch. Dist. of Philadelphi&@76 F.3dat 193. Here,the record reflects thalaintiff
engaged iprotected activityvhen she made an informal complaint in February 2015 and a formal
complaint in 2016. She hasatisfied the first prong of a prima facie case of retaliation.

The Court turns next to the issue of a causal connection. With regard Reltheary
2015 complainand Plaintiff’'s evaluation as well as tteed (which is indispute)if she submitted
a rebuttal to the evaluatiotie timeframe, without more suffices to permit an inference of a causal
connection. See e.g Dolan v. Penn Millers Ins. Cp625 F. App’'x 91, 94 (3d Cir. 2015)

(proximity of three months is not “unusually suggestive,” and is insufficient to estabtausal

15



connection) The record evidence is thatither Brown nor Mohammed considered Plaintiff's
race or gender in her performance reviewn addition,it is undisputed that Plaintiff's 2014
evduation of “meets expectationsVas identical as that received by her pdbarssleading to the
conclusion of no retaliation As to the threat for submitting a rebuttal to the evaluatioeats
alone, without a negative change in the terms and conditions of employment do not riseviel the
of retaliation. See Fago v. City Hartford2006 WL 860126, at *9 (D. Conn. Mar. 31, 2006).
There is no evidence that Plaintiff sought and was denied another state job/positithrer, tRa
evidence of record ihat approximately one month after Plaintiff received her evaluation, she
sought and received medical disability. In light of the foregoing, no reasgoaplsould find
that retaliation occurred following Plaintiff's submittal of the 2015 internal compla

With regard to the January 2016 complaint to the EEOC, and the February 5, 2016 charge
of discriminationand the termination of Plaintiff's employment Bebruary 9, 2016, effective
November 182015 againthe timeframe without more suffices tpermit an inference of a causal
connection. The unrefuted evidence of record, howevethat Parker, who made the decision
to terminate Plaintiff's employment had no knowledge of Plaintiff’'s worlelamncerns and no
knowledge that Plaintiff had filedn complaint with the EEOC until April 2016, after Plaintiff's
employment had been terminated. Nor is there record evidence that Brown andnviohiaaal
contact with Parker or anyone in Human Resourcastity wereconsulted about the termination
of Plantiffs employment, or that they had involvement in the termination of Plaintiff's
employment.

Finally, Defendant has profferedlagitimate nondiscriminatory” reason faterminating
Plaintiffs employment See Reeves v. Sanderson Plumbing Prods., %0 U.S. 133, 142

(2000). The record reflects that Plaintiff's employment was terminatieeh she did not return
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to return to workollowing the end ohershort term disability periad Nothing before the Court
contradicts Defendant’groffered reasonfor the actions it took. Nor are its proffered reasons
for its actions weak, incoherent, implausible, or so inconsistent that a reasontivlddacould
rationally find them unworthy ofredence. See Fuentes v. Perskig2 F.3d 759, 765 (3d Cir.
1994).

The Court finds that the evidence of record fails to create a triable issuelabexistence
of causation. Plaintiff cannot make a prima facie showing of retaliation as a mattawcdrd,
therefore the Court will grant summary judgmeint favor of Defendant and against Plaintiff on
the retaliation clairms.

V. CONCLUSION

For the above reasons, t@eurt will: (1) denyPlaintiff's motion for reconsideration
(D.I. 54), (2) grantDefendant’'s motion for summary judgmefi@.l. 58); (3) deny as moot
Plaintiff's motion for court rulinggD.l. 61); and (4) denylaintiff's crossmotion for summary
judgment (D.I. 65).

An appropriate order will be entered.

17



