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.S. DISTRICT JUDGE:
Appellant Yellow Pages Photos, Inc. (“YPPI") appealed from several desisntered in
the adversarial proceeding again&ppellee Dex Media, Inc. and certain affiliated entities
(collectively, “Dex Media”)in theU.S.Bankruptcy Court for the District @elaware This Court
issued its November 28, 2018 Memorandum Order affirming the Bankruptcy Court’'s decisions
Inre Dex Media, Inc. (Dex Medialll), 595 B.R. 19 (D. Del. 2018). Having prevailed against YPPI
on appeal, Dex Media filed a motion for atteys’ fees and costursuant to 17 U.S.C. § 505
For the reasons set forth below, Dex Media’s Motion for Attorneys’ Fees and CORAMTED.

l. BACKGROUND !

This Court previously detailed the extensive litigation history between thespariis
November 28, 2018 Memorandum Ordéirming the Bankruptcy Court’s decisionBex Media
I1, 595 B.R. at 2533. The factual and procedural history relevant to Mdion for Attorneys’
Fees andCostsfollows.

A. Factual Background

Verizon Directories Corp. (“Verizon Directories”), through its publishing arm
SuperMedia, publishes yellow pages directories and provides print, mobile, and Internet
advertising to smalland mediurrsized businesses. (DEX 560 { 10). On November 12, 2001,
Verizon Directories entered an agreementitense 5,000 stock photograpfithe Licensed

Images”)from a Florida company, Yellow Pages Photos, Inc. (“Old YPPI"), wholly owned and

The docket of the adversary proceeding, captiovigtbw Pages Photos, Inc. v. Dex
Media, Inc., Adv. No. 1651026KG (Bankr. D. Del.), is cited herein as “Adv. D.I. __.”
The docket of the appeal, captioned and consolidatéd r&sDex Media, Inc., C.A. No.
17-265MN (D. Del.), is cited helia as “D.l. __.” Appendices referenced in Section | of
this Memorandum Opinion are docketed in C.A. No26%3-MN and are cited as follows:
YPPI's appendix (D.l. 1:3L6) as “YPPI Appx. __”; Dex Media’s appendix (D.l.-1pas
‘DEX



operated by Trent Mooré@Moore”). (DEX 560-61 f 11-12. Under this agreemeritthe
Licensé), Verizon Directorieswas prohibited from transferring thkicensed Imagesto
unauthorized parties or individuals. (DEX 590).

In November 2006, Moore created yet another Florida company called Yellow Pages
Photos, Inc. (the current appellariBPI) and changed the name of Old YPPI to AdMedia Systems,
Inc. (“AdMedia”). (DEX 561 { 13). Moore then assigned the License from AdMedijaptellant
YPPI. (d.; DEX 506-506). Also in November 2006, Verizon Directories spun off its publishing
business into a public company, Idearc Media Corp. (“ldearc”), which succeededizonVer
Directories’ rights under the License. (DEX 561 | 14).

On March 31, 2009, Idearc filed for bankruptcy in the U.S. Bankruptcy Court for the
NorthernDistrict of Texas‘the Idearc Bankruptcy”). (DEX 569 16);Inreldearcinc., 423 B.R.

138 (Bankr. N.D. Tex. 2009). On December 22, 2009, Idearc emerged from bankruptcy as
SuperMedia LLC (“SuperMedia”), which succeeded to the rights under the Licéds$.17).

On March 18, 2013, SuperMedia’s parent company, SuperMedia, Inc., commenced
bankruptcy proceedings in the U.S. Bankruptcy Court for the District of Delaware bdfere T
Honorable Kevin Gross. DEX 5631 21). As a result of the proceedirayn April 30, 2013,
SuperMedia, Inc. merged with Dex One Corporation to become Dex Medlig). (Thus,
SuperMedia becaman indirect, wholly owned subsidiary of Dex Medid.);

B. SuperMedia Litigation

On May 30, 2013, YPPI sued SuperMedia, alleging breach of the License and copyright
infringement (the SuperMedia Litigation”).YPPI claimed that SuperMedia violated the License
both before filing for bankruptcy “¢he Prepetition Claim”)and during the pendency of its
bankruptcyproceeding ‘(the Administrative Expense Claim”) (YPPI Appx. 4546). YPPI's

theory of liability for both claims was that the License was valid and enforcesndiethat



SuperMedia breached thécenseby transferring.icensedmages tainauthorizedhird parties.
(Id. 1 15, 19). These third parties included Dex Media. (DEXO&X 117-19.

1. Administrative Expense Claim

When litigating the Administrative Expense Claim, YPPI filed a Motion to Compel
Assumption or Rejection of Executory Contract. (DE8)L The Bankruptcy Court denied this
Motion because the License was not an executory contrace SuperMedia, Inc., Case No. 13-
10545(KG) (Jointly Administered), 2013 WL 5567838, at *4 (Bankr. D. Del. Oct. 9, 2013). YPPI
moved for reconsideration dats motion. (DEX 28-39) The Bankruptcy Court denied
reconsideration, reiterating thahe License is not an executaagreement (DEX 41).

During a bench trialthe Bankruptcy Court found thehpermissiblegransfes occurred in
the prepetition period, but nah the administrative expense period, and thus denied the
Administrative Expense Claim.In re SQuperMedia, Inc., Case No. 130546(KG) (Jointly
Administered), 2014 WL 7403448 at *13 (Bankr. D. Del. Dec. 29, 2014). YPPI moved for
reconsideration of this denial, arguing that SuperMedia’s transfercehsed Image$o Dex
Media constituted breach. (DEX 221 {1 10, 13). The Bankruptcy Court denied the motion for
reconsideration because any transfer from SuperMedia to Dex Media resulted froerdle of
SuperMedia, Inc. and Dex Oneot a deliberate physical transfdDEX 224-25).

2. Prepetition Claim

On October 23, 2015, shortly before trial began on the Prepetition Claim, YPPI filed an
amended Proof of Claim, raising a new “failure to assume” theory of liabilit{eX(B06-36).
Although YPPI continued to allege that the License was valid and enforceable and that
SuperMedia had breached its transfer restriction, YPPI now pleaded, inetmatale, that the
License was invalid and unenforceable becadeart hadhot properly assungethe License

during the Idearc Bankruptay 2009. (DEX 314 11 248). Under the “failure to assume” theory,



any use or transfer of Licersdmages by SuperMediat any timewould have violated the
License. (DEX 316 1 26). Before the November 2015 trial, YPPI drapgptdilure to assume”
theory.

During trial, YPPI introduced into evidence hundreds of print advertisements published by
Dex Media and containing Licensed Imagd3EX 386412 at 164:17190:1). YPPI itroduced
the advertisements as evidence of the value of the Licensed Images for calaildaomages
(DEX 167:9-16). Itrepeatedly conceded that the print advertisements were not an infringing use.
(DEX 381 at 62:21-23; DEX 408 at 186:22; DEX 415 at 269:7-17).

On April 4, 2016, the Bankruptcy Court handed down its final decision on the merits
awarding YPPI $303,210 in actual damages for SuperMedia’s violations of the Licamsfer
restriction Inre SuperMediaLLC, Case No. 1:30546(KG), AdvProc. No. 1560044(KG), 2016
WL 1367070, at *9 (Bankr. D. Del. Apr. 4, 2016). SuperMedia has paid the judgment in full.

C. Dex Media Litigation

On April 29, 2016, YPPI sued SuperMedia’s parent, Dex Media, in the U.S. Distrid¢t Cour
for the Middle District of Florida, alleging that Dex Media infringed YPRIgpyright on the
Licensed Imageé‘'the Dex Media Litigation”) On July 8, 2016, Dex Media filed an Adversary
Complaintin its pending Chapter 11 case before Judge Gross. (YPPI App&). 1Given the
extensive overlap with the SuperMedia Litigation, the Bankruptcy Court agreed tosexerci
jurisdiction over the Adversary Complaint.

On September 30, 2016, YPPI filed its Answer and Countercldimiss Counterclaims,
YPPI took positions incaistent with its arguments in the SuperMedia Litigation. First, YPPI
premised its claims on the “failure to assume” theoontradictingts theory in the SuperMedia
Litigation that the License was valid and enforcealfdPPI Appx. 107109 11 3645). Second,

YPPI alleged that the License was an executory contract, (YPPI AppxXla®% 1 3632), even



afterthe parties performed all obligations under the License by 2005. Wil asserted that
due to Idearc’s failure to assume the License in it&iogoticy, SuperMedia had no rights under
the License after December 30, 2009. (YPPI Appx. 107.9RBurth YPPI alleged that the print
ads published by Dex Mediapreviously introduceds evidence of the value of the Licensed
Images- constituted infringement of YPPI's copyrights. (YPPI Appx. 110 1 51).

Dex Media filed a Motion to Dismiss YPPI's Counterclaims and for Judgment on the
Pleadings. (YPPI Appx. 46610). In support of its Motion for Judgmean the PleadingDex
Media argued that YPPI's claims were barred by claim preclusgsjugicata), judicial estoppel,
and collateral estoppel, and théPPI had failed to state a claim upon which relief could be
granted. (YPPI Appx. 432A5). On January 19, 2017, the Bankruptcy Caligmissed the
Counterclaims and enterédddgment on the Pleadings on the grounds of claim preclusion, judicial
estoppel, and collateral estoppéh re Dex Media, Inc. (Dex Media 1), 564 B.R.208, 214-16
(Bankr. D. Del. 2017).

Next, arguing that the Bankruptcy Court’'s Judgment on the Pleadings did not conform to
Rule 58(a) of the Federal Rules of Civil Procedure, Dex Media filed a iCatitth of Counsel
with a proposed form of Declaratory Judgment. (Adv. D.l. 49). YPPI opposey eihthe
Declaratory ddgment, claiming that Dex Media’s request wammbitto extend the windowo
file a motion for attorneys’ fees. (Adv. D.l. §% £3). On March 8, 2017, the Bankruptcy Court
entered the Declaratory Judgment. (Adv. D.l. 55).

OnMarch 23, 2017, Dex Media filed an Amended Motion for Attorneys’ Fees and Costs
under Section 505 of the Copyright Act. (Adv. D.l. 64). YPPI opposed the motion. (Ad91Dp.I

On January 30, 2018, the Bankruptcy Court awarded Dex Media $504,026f&@s and



$2,522.45in costs, a reduction of about 33% of tlegal expenses Dex Media incurred in
defending against YPPI's claims. (Adv. D.l. 104 at 11).

D. Appeal of the Bankruptcy Court Decision?

YPPI appealed the Bankruptcy Courtstries of Judgment on thePleadings and
Declaratory Judgmeiitollectively,“theJudgments”andgrant ofthe Fee Award. This Court had
jurisdiction to hear the appeaind affirmed the Bankruptcy Court’s Decision in a Memorandum
Opinion on November 28, 2018. (D.l. 2Pex Media ll, 595 B.R. 19.

1. Judgment on the Pleadings
a. Claim Preclusion Res Judicata)

The Bankruptcy Court held that claipreclusion barred YPPI's Caterclaims because
these claims were “similar if not identical” to those it raised in the SuperMedia Lihgainol
both actions involved “the same parties, the same Licensed Images, the sanght)plye same
chain of events, and the same course afidg” Dex Medial, 564 B.R. at 214-15.

On appeal, YPPI argued that, untee Third Circuit “bright line rule¢’ “ resjudicata does
not bar claims predicated on events that postdate the filing of the initial IawdDiL. 12 at 23-
24, citingMorgan v. Covington Twp, 648 F.3d 172, 1478 (3d Cir. 2011)). Thus, YPPI argued,
the Bankruptcy Court erred in dismissitig claims that Dex Media infringed YPPI's copyrights
after YPPI sued SuperMedia. (D.l. 12 at-28). This Court disagreed and affirmed the

Bankruptcy Courbecause the Counterclaims were premised on an event that preceded YPPI's

The appeals, capnedIn re Dex Media, Inc., are docketed as follows: Judgment on the
Pleadings at C.A. No. 196-MN (D. Del.); Declaratory Judgment at C.A. No-2G5-MN;

and Fee Award at C.A. No. 187-MN (D. Del). The appeals are consolidated under the
lead case C.ANo. 17-265MN.



Complaint against SuperMedianamely, Idearc’s alleged failure to assume the License in 2009.
Dex Media ll, 595 B.R. at 33.

YPPI also argued thds claimsin both the SuperMedia and Dex Media Litigatiovere
distinct. It characterized ifgrevious claim@sagainst SuperMedia’s transfer of Licensed Images,
whereas the present Counterclaims alleged liability for Dex Media’s publiatitie Licensed
Images. (D.l. 12 at 280). Ths Court was not persuaded by YPPI's “attempts to downplay the
essential similarity of the underlying evenis’both lawsuits.Dex Media I, 595 B.R. at 35.

Finally, YPPI argued thahe Bankruptcy Court erred in concluding that Dex Media and
SuperMedia were privies in its analysis of claim preclusion. (D.l. 12-@&8}6Dex Mediahad
argued before the Bankruptcy Court in its Motion for Judgroerntihe Pleadings, howevehat
Dex Media andSuperMediavere prives. Adv. D.I. 31 at 1516). YPPIhad not disputd this
issueat any point before the Bankruptcy Court, and ttmis argument was waivedex Media
I1, 595 B.R. at 35.

Thoughaffirmance ofclaim preclusion was a sufficient ground to hold that the Motion for
Judgment on the Pleadings was properly gramtdtge interest of efficiencyhis Court addressed
the alternave bases for the Bankruptcy Court’s rulingl. at 36.

b. Judicial Estoppel

The Bankruptcy Court applied the equitable doctrine of judicial estoppel to bar YPPI's
Counterclaims becausdowing YPPI to take inconsistent positions would providge improper
advantage Dex Media |, 564 B.R. at 215.

On appeal, YPPI argued that its previdhsory that the License was validas not
inconsistenbecause its curreffiailure to assume” theory did not expressly posit thaLibense
was invalid (D.l. 12 at 37). This Court agreed with Dex Media’'s oppositiaat “this is a

semantic distinction without a substantive differehg®.l. 19 at 35) Dex Media Il, 595 B.R. at



37. Similarly, YPPI argued that itsse ofDex Media’s print adsvas not inconsisteriiecause
YPPIlhadnot taken a position ontvetherthe adsvere infringing. (D.l. 12 at 38). On the contrary,
YPPI’s principalTrent Moore and YPPI's counsel did neimply ignore the issue of whether the
ads were infringing; they affirmatively conceded that the ads did not infrigegeDex Media I,
595 B.R. at 38 n.5.

YPPI also argued that the Bankruptcy Court abused its dmttetcause ihadbased the
application of judicial estoppel solely on YPPI's inconsistent posifiosdid not make a finding
of bad faith. (D.l. 12 at 3910). This Court disagreed becatise record belovprovided ample
support for the Bankruptcy Court to apply judicial estoppeix Mediall, 595 B.R. at 39YPPI’s
inconsistent arguments amounted to é&xact“kind of tactical decision makingthat judicial
estoppel was designed to prevelt. (citing Anjelino v. N.Y. Times Co., 200 F.3d 73, 100 (3d Cir.
1999)).

Finally, YPPI arged that judicial estoppel was inappropriate because the Bankruptcy
Court hal not accemd YPPI's previous positions the SuperMedia Litigation. (D.l. 12 at41
44, citing New Hampshire v. Maine, 532 U.S. 742, 75651 (2001)). On the contraryhe
Bankruptcy Courhadaccepted all YPPI's positions in the SuperMddtaation. See Dex Media
I1, 595 B.R. at 39.

C. Collateral Estoppel

The Bankruptcy Court held that collateral estoppel bathedDex Melia Litigation
becauserPPI's Counterclaimslepended on two previously decided issues: whether the License
was an executory contract at the time of the Idearc Bankruptcy, and whether Supdradedia
transferred Licensed Images to Dex Media in violatiorheflticense.Dex Media |, 564 B.R. at

216. The Bankruptcy Court decided both issues against YPPI in the Superhigdizoh. |d.



YPPI argued on appeal thatthough the Bankruptcy Court decided in 2013 that the
License was not an executory contrdating the Idearc Bankruptcy, the Bankruptcy Court had
changed its analysis in 2015 and 2@b@l ruled that the License was executory. (D.l. 12 at 45
47). This Court rejected YPPI's characterization of the Bankruptcy Court's nenwg$stil Dex
Mediall, 595 B.R. at 4641. In bankruptcyldearc had listed aits contractsasexecutory forthe
sake ofadministrative convenience, which caused the Bankruptcy Court to refer to YPPI as an
“executory contract claimarit (D.l. 19 at 45). The Bankruptcy Cofwund that the License was
not executory when denyingoth YPPI's Motion to Compel Assumption or Rejection of
Executory Contract and YPPI's Motion for Reconsideration of the same. (DEDEX340-41).

YPPI alsoargued that collateral estoppel, based on the finding that SuperMedia had not
transferred Licensed Images to Dex Media, was improper because the Bankruptcpadour
contradicted this finding. (D.l. 12 at 4#8). Again, YPPI's argument mischaracterizbe
Bankruptcy Court’s statements. The Bankruptcy Court held three times that tkere @adence
of aphysicaltransfer from SuperMedia to Dex Media. (DEX DEX 224-25),Dex Medial, 564
B.R. at 216.

2. Declaratory Judgment

YPPI argued on appeal that the Declaratory Judgment was inappropriate and unnecessar
becausehe Bankruptcy Court’'s Opinion and Order fully complied with Rule 58(a) df¢lderal
Rulesof Civil Procedure. (D.l. 12 at 49). This Court disagreed because the Bankruptcy Court’s
Order did not set forth the relief to which Dex Media was entitsdequired by Rule 58(alpex
Media Il, 595 B.R. at 42. Further, even if the Declaratory Judgment was not necessary for the
Bankruptcy Court to comply with Rule 58(a), the Bankruptcy rl€ewenty of an additional

document to clarifyts decision @ not constitute reversible errokd. at 43.



YPPI also argued that the Declaratory Judgment did not accurately reflect the Bankrupt
Court’s rulings because the Declaratory Judgretatedhat Dex Media had not infringed YPPI's
copyrights, whereas the Opinion merely precluded YPPI from pursuing this copyright
infringement claim. (D.l. 12 at 534). This Court found nothingh¢onsistentabout the
Bankruptcy Court'dinding of noninfringementand preclusion of future infringement claims
Dex Media ll, 595 B.R. at 43.

Finally, YPPI argued on appeal that Dex Media filed the proposed Declaratory Judgment
as a ploy to extend its deadline for filing a motion for attorneys’ fees. (D.l. 1281 5€iting
FED. R. Civ. P. 54(d)(2)(B)(i) (stating that, absent a contrary s&atwr court order, a motion for
attorneys’ fees must “be filed no later than 14 days after the entry of judgment”y.Cohit
disageed that the proposed Declaratory Judgment constituted gamesmaeshipse the
Bankruptcy Court’'s Order was not final der Rule 58(a) and thus did not trigger the-daly
deadline for Dex Media’s motion for attorneys’ fe&@ex Media ll, 595 B.R. at 44.

3. Fee Award®

a. Objective Unreasonableness

The Bankruptcy Court was “convinced beyond near certainty that YPPI's lawaintsa
Dex Media was a situation of ‘objective unreasonablenemsd thus warranted an award of
attorneys’ fees and costs to Dex Medtad Fee Award”). (Adv. D.I. 104 at 4).YPPI argued that
thiswas clear error (Fee App. D.I. 16t 22-26). YPPI admitted that it had changed positions
between the SuperMedand Dex Medial.itigations, but claimed these changes were made in

relianceon the Bankruptcy Court’s previous rulingg-eé App.D.l. 16 at 9, 23). This Court,

3 The docket for YPPI's appeal of the Fee Award, captioned Dex Media, Inc., C.A. No.
18-197-MN (D. Del.), is cited herein as “Fee App. D.I. __.”
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however, noted that YPPI knew before the conclusion of the SuperMedia Litigation ttied fac
bases for the contrary positions it later took in the Dex Media Litigaimx Media |1, 595 B.R.
at 46 YPPI'schange in positions was an objectively unreaktandlip-flop.” Id.

YPPI also argued that it€ounterclaims against Dex Media were not objectively
unreasonableased on the Third Circuit “bright line rule” eesjudicata. (Fee App. D.I. 16 at
23). The Courtejected this argumebiecause YPPI natnly could have claimed, but did claim,
during the SuperMedia Litigation acts of infringement that postdatesdtaineof that litigation
Dex Media Il, 595 B.R. at 47. To witunder YPPI's “failure to assume” theory, which it
maintained for about a month during the SuperMédliggation, SuperMedia would have been
liable for unauthorized transfers “at any point in time” after Idearc failed¢ame the License in
2009. (DEX 316 1 26).

b. Deterrence

The Bankruptcy Court considered the Fee Award negessateter YPPI from further
litigation because it had become “clear that YPPI is now in the business of Iitigatio
(Adv. D.I. 104 at 7). The Bankruptcy Court observed ¥aPI “has no income from the sale of
its photographs, but has brought suit against SuperMedidyiBéia, Tata, Inc., and otherg(ld.).
Indeed, just weeks after the SuperMedia litigation concluded, YPPI sued Dex MédidMidtle
District of Florida, asserting inconsistent positionsl. &t 4-5).

YPPI argued on appeahat “[n]Jo evidence supports a finding that YPPI needs to be
deterred from filing frivolous casgsand that “[t]he only case YPPI has ever lost is the case below
(which is on appeal).(Fee App. D.l. 16 at 2&7). The Bankruptcy Courhoweverhad presided
over both the SuperMedia Litigation and Dex Media Litigation for four yaadsvas uniquely

situated to determine whether deterrence was neces3anMediall, 595 B.R. at 48This Court

11



foundno clear error, and thum abuse odliscretion in the Bankruptcy Court’s decisiorgarding
deterrence Id.

C. Financial Ruin

YPPI arguedthat the Bankruptcy Court’slisregard ofYPPI's claimed inability to pay
rendered the Fee Awactealy erraneous (Fee AppD.I. 16 at 2#30). Essentially YPPlargued
that given its poor financial situatioany fee award would be impermissible, no matter how weak
or objectively unreasonablts claims. Dex Media Il, 595 B.R. at 48.This Court rejected this
misstatement of lawld.

This Court also rejected YPPI's claim that the Bankruptcy Court ignored YPPI's
“uncontested” evidence of impoverishmehd. YPPI's evidence was, in fact, heavily contested,
and theBankruptcy Courfroperly relied orrecordevidencein order to se Fee Award tht
would not result in financial ruinatiorid. at 48-49.

YPPI also argued thahe Fee Award was unwarranted because Dex Media claimed but
did not provethat YPPI had receiveatillions in settlements and judgments of copyright claims
(Fee App. D.I. 2 at 89). Notwithstandinghese outstandinguns, YPPI failedto provide legal
authority establishing thatash on hand” set a limit for fees and cpatwd thus the Court declined
to disturb the Fee AwardDex Media, 595 B.R. at 49.

d. Forum Rate Exceptions

On appeal, YPPI argued that the Bankruptcy Court erred in applying the billing rate of Dex
Media’'s New York counsel, when the Dex Media litigation occurred in Delawaree App.
D.I. 16 at 36-34). The BankruptcZourts Memorandum Opinioacknowledgedhis “forum rate
rule,” but nonethelesapplied an exceptiorbecause Dex Media required the “knowledge and

expertise” ofits New York counsel, which had also represented Dex Media in the SuperMedia

12



Litigation. (Adv.D.l. 104 at 67). YPPI's appeal offeredanlegal or factuabasis toshowthat
the Bankruptcy Court erred in applying this exceptibex Media Il, 595 B.R. at 49-50.

e. Calculation of Reasonable Hours

The Bankruptcy Courtalculated the Fee Award leprnductinga “line by line” review of
the attorney’stime records, reducing time to account for counsels’ prior knowledge of the
SuperMedia Litigation. (Adv. D.I. 104 at 8). The Bankruptcy Court also deducted fees attribute
to litigation in Florida (Id. at 7~8). Accordingly, the Bankruptcy Coureduced the attorney fee
request by $264,9731d at 8). YPPI did not provide any authority or persuasive arguments that
the Bankruptcy Court’s thorough analysis was defici@x Media Il, 595 B.R. at 51.

f. Travel Time and Costs

Finally, YPPI argued that the Bankruptcy Court clearly erred in awarding feeosisd ¢
associated with Dex Media courisetravel from New York to Delaware Fe App. D.I. 16 at
38). The record shows that counsel only charged for travel if the attorneys were working on the
Dex Media Litigation in transitDex Media/ll, 595 B.R. at 51. YPPI provided no basis to challenge
the Bankruptcy Court’'award oftravel timeand costs.d.

On December 20, 2018, YPPI filed its Notice of Appeal to the U.S. Court of Appeals for
the Third Circuit. (D.1.25). YPPI intends to appeal this Court’s affirmance of the Bankruptcy
Court’s entry of Judgment on the Pleadingsitry of Declaratory Judgmenandgrant of Fee
Award. (d.).

E. Dex Media’s Motion for Attorneys’ Fees and Costs

On January 4, 2019, Dex Media filed a Motion for Attorneys’ Fees and Costs under Section
505 of the Copyright Act, for fees and costs incurred in defending against YPPI's ajpiheal o
Bankruptcy Court’'s Judgmentand Fee Award (D.l. 29). Dex Media argued that YPPI's

positions on appeal were objectively unreasonable, and that fee shifting was necedséay t
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YPPI's baseless appeasd preserve Dex Media’'s Fee Awardd. at 11-18). Dex Media
requested $301,357.70 in legal fees and $8,753.27 in legallibstsby two law firms that
worked on the appealatham & Watkins LLP (“L&W”), which served as Dex Media’s primary
litigation counsel, and Drinker Biddle & Reath LLP (“DB&R”), which servedla@sal and
bankruptcy counsel. (D.I. 29, Ex. B; D.I. 29, Ex. C).

Il. DISCUSSION

A. Entitlement to Attorneys’ Fees and Costs
1. Legal Standard

A district court may awardosts, includinga reasonable attorney’s fde the prevailing
party in a civil action under the Copyright Act. 17 U.S.C. § 505. The district court enjoys broa
discretion in awarithg fees and costt the prevailing party, but may not grant the awardcha
matter of right Fogerty v. Fantasy, Inc., 510 U.S. 517, 533 (1994). When decidihgawardof
attorneys’ fees and costs, the court may consider factors inclifdvgousness, motivation,
objective unreasonableng@mth in the factual and in the legal components of the case) and the
need in particular circumstances to advance consideratiammgfensation and deterrencéd.
at 534 n.19 (quotingieb v. Topstone Indus., Inc., 788 F.2d 151, 156 (3d Cir. 1986)). Thus, a
court may award feemven if the losing party’s arguments were not objectively unreasonabje, and
converselymay deny fees even if the arguments were objectively unreasonable. Courts have also
held that § 505 authorizegantingfees and cost® a party succeeding on appe&ke Mahan v.
Roc Nation, LLC, 634 F. App’x 329, 331 (2d Cir. 201&¢CW Inv., Inc. v. Novelty, Inc., 509 F.3d
339, 341 (7th Cir. 2007Bridgmon v. Array Sys. Corp., 325 F.3d 572, 578 (5th Cir. 2003CA
Television Corp. v. McCollum, No. 15 Civ. 4325 (GBD) (JCF), 2017 WL 2418751, at *16
(S.D.N.Y. June 5, 2017adopted by No. 15 Civ. 4325 (GBD) (JCF), 2018 WL 2932734, slip op.

(S.D.N.Y. June 12, 2018).
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2. Discussion
a. Objective Unreasonableness

Dex Media argues that the Court should grant its Motion for Attorneys’ Fees and Costs
because YPPI's arguments on appeal were objectively unreasonable29(8x.11+15). For
example, YPPI appealedthe Bankruptcy Court’'s Judgment on the Pleadingsall three
independent and distinct grounds: claim preclusion, judicial estoppel, and collatepdeést
YPPIlalso claimedhat its inconsistent positions were based on changes in the Bankruptcy Court’s
analyses (D.l. 29 at 1213). Thus, to prevail on its appeal of the Judgment on the Pleadings
YPPI would haveo convince this Court that the Bankruptcy Court misunderstood its own rulings,
then misapplied them in each of three independent grounds for disgrttes CounterclaimsDex
Media alsonotes thathe Bankruptcy Court was uniquely familiar with the claims in both the
SuperMedia Litigation and the Dex Media Litigation to make an informed determination of
estoppel. D.I. 29 at 1112). The Bankruptcy Could years of experience with the two
proceeihgs showed “beyond near certainty” that the Dex Media Litigation was “aisiuait
objective unreasonableness.” (Adv. D.I. 104 at 37).

This Court agrees that YPPI's arguments on appeal were objectively unreas@waiael
of its positionsmischaracterizedhe recordandthe Bankruptcy Court’sulings For example,
YPPI's argument againstaim preclusiorfattempt[ed] to downplay essential similarity” between
the SuperMedia Litigation and the Dex Media Litigatiddex Media Il, 595 B.R. at 35.YPPI
also misrepresented that the Bankruptcy Court did not accept any of its positions in tie8igpe
Litigation, a requisite for judicial estoppafithe Dex Media Litigationld. at 39. Arguing against
collateral estoppel, YPPI claimed thtae Barkruptcy Courthad ruledthat the License was an
“executory contrattand that SuperMedia hdtransferretl images to Dex Medjavhen, in fact,

the Bankruptcy Court had only used those terms as informal descripltbras.46-41.
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Elsewhere, YPP$ appealfailed to provide legal authority to show why rearaas
necessary. For example, YPPI argued that the Bankruptcy Court’s Declaratory Judgsment wa
unnecessarybutit did not establish that entering the judgment was reversible édaat 43. It
also challenged the Bankruptcy Court’'s Fee Award by arguitey,alia, that it was clear error to
find the litigation objectively unreasonable, find a némddeterrence, and grant an awdandt
ostensibly would impoverish YPPI. (Fee App. D.l. 16 at 20—30). Given the broad discretion of a
court awarding attorneys’ fees and costs under § 505, YPPI needed to show fordeyuthew
Bankruptcy Court’s decision was clearly erroneous. Having failed to do so, for any of itsrsositi
on appeal, YPPI's arguments were objectively unreasonable.

YPPI argues that a finding of objective unreasonableness is unwarranted because De
Media did not previouslylaim, and this Court did not previously findPPI's appeal to be
objectively unreasonable. (D30at 5. Dex Media did not need to arguaor did thisCourt
need to find expressly- that YPPI's appeal was objectively unreasonabledbjective
reasonableness of the appeal had no bearing on the merits of the Bankruptcy Court’s decisions
below. Now that DexMedia has succeeded on appeal seeksassociated fees and costs, it has
argued persuasively that YPPI's arguments on appeal were objectively unreasonable

YPPI also faults Dex Media for relying on the Bankruptcy Court’s finding of objective
unreasonakeness, which already resulted in the Fee Avimidwand should not be bootstrapped
into the analysidor this Motion for Attorneys’ Fees and Cast¢D.l. 30 at 5). To assess the
objective reasonableness of the apptas Court did not simply adopite Bankruptcy Court’s
findings below. Because YPPI's new arguments on appeal simply double dowsa positions
in the Dex Media Litigationhoweverthis Court is persuaded by the Bankruptcy Court’s forceful

and informed finding of objectivenreasonablenesssee Kirtsaeng v. John Wiley & Sons, Inc.,
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136 S. Ct. 1979, 1987 (2016) (“A [trial] court that has ruled on the merits of a copyright case can
easily assess whether the losing party advanced an unreasonable claim or jlefense.”

b. Deterrence

Dex Media also argsghat the Court should award fees and ctustieter future litigation
of these claims A court may grant fees and costs to a prevailing party to deter “overaggressive
assertions of copyright claims.Kirtsaeng, 136 S. Ct. al98. Deterrence may be appropriate
when a party has “litigated [its] clainasl nauseum” and has given “strong indication that [it] will
continue to litigate these issues with disregard to previous judicial ruli@gsribeck v. Kaffaga,
No. CV 14-08681 TJH (JCx), 2016 WL 6025493, at *1 (C.D. Cal. Feb. 18, 2016).

Here, a grant of fees and costs is appropriate to deter YPPI from furtheiolitiggP Pl
has shown that it is “in the business of litigation.” (Adv. D.l. 40%). Less than one month after
the Bankruptcy Coulissued its final decision in tHguperMedia LitigationYPPI began the Dex
Media Litigation The Dex Media Litigation was premised on the same issues and claims as the
preceding litigation, ashe Bankruptcy Courtfound when applyinglaim preclusion, judicial
estoppel, and collateral estopp&lex Media |, 564 B.R. at 3341. Then, rather than judiciously
raise its strongest arguments, YPPI appealed the Bankruptcy Court’s decision @e gtdnds
for the Judgment on the Pleags the Declaratory Judgment, and thetitlement to and
calculation of thé=ee Award. Afterhis Court affirmed the Bankruptcy Court’s decision in,full
YPPI filed a Notice of Appeal to the Third Circuit, showing its intention to challémgeCourt’s
affirmance. (D.l. 25).

And YPPI hasot stopped thereOn July 30, 2018, YPPI filed yet another lawsuit against
Dex Media in the Middle District of Florida, claiming Dex Media violated the Digitéielinium
Copyright Act (“DMCA”). (D.l. 29, Ex. A). Both the Dex Media Litigation, with its string of

appeals, and theew DMCA actionshowa need to deter YPPI from relitigating its claims
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The Court is not swayed ¥PPTIs pleathat “[lJosing one case does not create a need for
deterrencg (D.l. 30at 6) Theneed fordeterrence isotbasedn YPPI's loss in the Dex Media
Litigation. SeeKirtsaeng, 139 S. Ct. at 1989 (explaining that deterrence may be necessary to deter
repeated assertion of copyright claims, “even if the losing position was reasondble’hased
on “YPPI's harassment” of Dex Mediadv. D.l. 104at 4), and disregard for judicial resources
and decision-making.

YPPI also attempts to distinguish thesd®MCA action as “not a copyright infringement
claim” and thus a break in the pattern of past litigati@.l. 30 at 6). This attempt tadistinguish
copyright infringement from a Digital Millennium Copyright Agiolation is semantic hair
splitting and misses the poiot deterrence YPPIhas created a need for deterrence by repeatedly
making claims based dhe samed.icensewith SuperMedia and its privieshdarguingdifferent
permutations of facts aralaimsin several actionand several fora over several years in hopes of
getting another bite at the apple.

C. Compensation

It is also appropriate to award fees and costs to Dex Meadi@ampensatiofor its efforts
in defending the Bankruptcy Court’'s decision on appeal. The availability of compensation to a
“clearly correct” party provides “an incentive to litigate the case all the avétyetend thereby
serving the goals of the Copyright Aamd strengthemg the body of copyright lawKirtsaeng,

139 S. Ct. at 1986. This incentive woulddestroyedf the losing party could simply appeal on
frivolous or unreasonable grounds dactethe prevailing party to assume the costs of defending
againstappeal See Fantasy, Inc. v. Fogerty, 94 F.3d 553, 561 (9th Cir. 1996) (“[F]ees are
warranted under 8 505 inasmuch as it served the purposes of the Copyright Act for [defendant

defend an appeal so that the district court’s fee award would not be takefrawdym.”). Dex
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Media won a Fee Award of $506,547.95 below, (Adv. D.l. 104 at 11), and has spent nearly two
thirds this amount to defend against YPPI's apg@al. 29 at 18). Dex Media should be able to
recoup the expense incurred from fightamgunreasonable appeal

B. Calculation of Reasonable Attorneys’ Fees and Costs

Having determined thatranting fees and costs to Dex Media is appropriate, the Court must
determine what award would be reasonable.

1. Legal Standard

The starting point for calculating reasonable attorneys’ fees is the lodegiag fi
equivalent to the number of hours reasonably expended on the litigatitplied bya reasonable
hourly rate.Princeton Dig. Image Corp. v. Office Depot Inc., C.A. No. 13408, 2017 WL 446122,
at *3 (D. Del. Jan. 27, 2017kiting Student Pub. Interest Research Grp. v. AT&T Bell Labs,,
842F.2d 1436, 1441 (3d Cir. 1988)In most cases, a reasonable rate is the prevailing rate in the
forum of litigation. Interfaith Cmty. Org. v. Honeywell Intern., Inc., 426 F.3d 694, 705 (3d Cir.
2005). This forum rate rule yields to two exceptions: when the need for “speogatisxpf
counsel from a distant district” is shown, and when local cousis@willing to handle the case.

Id. To arrive at a reasonable number of hours, the ecoust deduct any “excessive, redundant,
or otherwise unnecessary” hours billein. Bd. Internal Med. v. Von Muller, 540 F. App’x 103,

107 (3d Cir. 2013) (quotingvansv. Port Auth., 273 F.3d 346, 362 (3d Cir. 2001))he court can
undertake an “hodboy-hour analysis or it may reduce the requested hours with an-élcesbsard
cut.” Am. Bd. Internal Med., 540 F. App’x at 107. The party advocating for an adjustment to the
lodestar calculation bears the burden of prodngadjustment is neede@rinceton Dig. Image

Corp., 2017 WL 446122, at *3.
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2. Discussion

Dex Media retained DB&R to serve ds local and bankruptcy counsel and L&W to serve
as its primary litigation counsel. (D29 at 18-19). L&W counselfor Dex Mediawas based in
New York andincluded three attorneys, Eric F. Leon, Kuan Huang, and Nathan Taylor, who also
represented Deklediain the adversarial proceeding against YPPBamnkruptcy Court. I¢l. at
20). The DB&R teamwas based in Delaware and led dyorneyPatrick Jackson, who also
represented Dex Medizefore the Bankruptcy Courtld(). Dex Mediahasincurred$301,357.70
in legalfeesand $8,753.27 in legabstsfrom these firms in litigating the appeald. at 19).

a. Reasonable Rates

Dex Media argues that tmates charged by its counseereasonable rasdor calculating
the attorneys’ fee awdbecausehte Bankruptcy Cougtreviouslydetermined that the rate charged
by L&W was reasonablevhen calculating the Fee Award(ld. at 20). It maintains, a the
Bankruptcy Court decided belovihat L&W’s familiarity with the SuperMedia Litigation
consttutes special expertisthatwarrans an exception to the forum rate ruldd.. Meanwhile,
YPPI argues that the fder nondocal counsel should be calculatading the Delaware rate
because Dex Media’s local counsel was equally familiar with the SuperMigéidetion andable
to address the issuesres judicata, judicial estoppel, and collateral estoppel. (D.1a80).

This Court agrees with the Bankruptcy Court thabh{ocal counsel’sknowledge of the
proceedings wasecessaryo Dex Media’ssuccess against YPRheriting an exception to the
forum rate rule This is especially the case beca¥$&PI's argument®n appeabften distorted
the record and rulings previous litigation Counsel that had not been involvedire extensive
SuperMediaand Dex MediaLitigations would have been Hequipped torecognize these

weaknesses
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YPPI argues that two L&W attorneylglegan A. Behrman andyanJones, did not work
on the SuperMedia Litigation, and thuisl ot have the special expertise needed to warrant an
exception to the forum rate rute.YPPI advocatestriking the hours worked by Behrman and
Jones from the fee calculatiorid.(at 10). Alternatively, YPPI argues that the rates for Behrman
and Jones should be the comparable rate in the forum: $325 and $350 per hour, respédtively. (
at 16-11). Because Behrman and Jordid not themselves work on the previous litigation
although their proximity and access to Leon, Huang, and Taylor may have conferred expertise on
the previous litigation— the Court will decline to extend the forum rate rule exceptions to them.
The Court will apply the forum rate rule to Behrman and Jones, setting their rates at $325 and
$350.

YPPI did not challenge the rates charged by locahsel. Thus, the reasonable rates for
calculating attorneys’ fees will be the rates at which Dex Media hired its coiBes@&ow Chem.
Can. Inc. v. HRD Corp., 2013 WL 3942052, at *2 (D. Del. Ju29, 2013) (considering a party’s
payment of attorneys’ &s as evidence of reasonableneBgsed on this analysis, the reasonable

rates for the servicexf L&W and DB&R areasfollows:

Appeal from Judgmentghr) Appeal from Fee Award (/hr)

E. Leon $1,195 $1,120
K. Huang $895 $975
N. Taylor $725 $825
M. Behrman $325

L&w R. Jones $350
S. Cole $400
L. Haller $330
J. Meyer $380

4 YPPI cdbesnot address the rates or hours of three L&W timekeepers, iderdsi&l J.

Cole, L. F. Haller, and J. C. MeyeBecauseYPPI doesnot propose alternative ratis
these individuals, the Court will use the rates as charged.
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Appeal from Judgmentghr) Appeal from Fee Award (/hr)
P. Jackson $515 $605
DB&R T. Stoner $340
C. Greer $335

(D.1. 29, Ex. B-1; D.I. 29, Ex. B-2; D.I. 29, Ex. Q-1

b. Reasonable Hours

Dex Media argues thats counsel worked a reasonable number of hours on the appeal
becauseYPPI's appeal was large iscope and number of arguments. (29.at 19). YPPI
appealed three separate decisions of the Bankruptcy Goeirdudgment on the Pleadingse
Declaratoy Judgmentandthe Fee Award. YPPI raised multiple arguments to challenge each
decision on appeal. For example, YPPI challenged each independent finding of preclusion in
support of Judgment on the Pleadings. Likewtsgppealed both Dex Media’s etteiment to the
Fee Award and the reasonableness of the Bankruptcy Court’s calculation.

YPPI argues thahe number ohoursbilled by Dex Media counsés “extraordinary and
unreasonableand should be modified(D.I. 30 at 11). For example{PPI assds that224.6
hours is an excessive amount of time for the Dex Media attorneys to have spenappetileof
the Judgments YPPI suggests striking Behrman’s 43 hours and capping the remaining time,
arbitrarily, at 100 hours because of #iorneysprior familiarity. (d. at 12-13). L&W attorneys
spent 132.8 hours defending agaitist appeal of the Fee AwardPPIl suggests reducinbis
time by cutting Jones’s 61 hoursld(at 14-15). YPPIlalso suggests that the Court deduct hours
for “duplicativework,” indicatedby multiple attorneys drafting and revising outlines and briefs,
and researchg the same issues(ld. at 14, 1516;D.I. 30, Ex. C; D.l. 30, Ex. D).YPPI also
argueshat 2.3 hourspentpreparing materials for an audit should not count toward the calculation

of attorneys’ fees for the appeal. (D.l. 30 at 18).
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Although YPPI's arguments on appeal were indeed exhaustive and extensive, Dex Media
counsel’s familiarity with the issuegarrantsa reduction in the hours billed. To do so, the Court
inspected all time entries adduced by Dex Media in support of its Motion for Attoifress’and
Costs. The Court organized the tasks into six categories: (1) reviewingditidrtickground
materials (2) conducting legal researd8) corresponding and discussing the apgdalkirafing
and revising outlines and brie{®) administrative workand (6) unrelated work, such as for audit
Because counsel blodklled time—i.e, listedin a singe entryall work donein aperiod d time
— the Court estimated how much timvas spent on each type of tasla given time entrybased
on descriptions of the work.

The Court agrees with YPPI that counsel’s prior familiarity should have savedisoene t
otherwise spent reviewirgnd researchingFurther, the Court agrees with YPPI that work on the
audit did not yield “work product that was actually utilized in the instant litigatiodthus should
not count against YPPEBee Gulfstream |11 Assocs., Inc. v. Gulfstream Aerospace Corp., 995 F.2d
414, 420 (3d Cir. 1993).The Court does nphowever,credit YPPI's argument that multiple
lawyers doing similar tasks irhtes redundancy.Applying these principlesthe Court will
discount all hours in the first, second, and sixth categafiesork tasks. Thus, only hours
attributable to §) corresponding and discussing the app@aldrafting and revising outlines and
briefs and (5) administrative wonrkill count towardhe fee calculation.

As to fees charged lyex Media’s local counseY,PPI challengethe recovery wholesale
(D.I. 30at 17~18). YPPIrelies oninterfaith Community Organization v. Honeywell International,

Inc., which states that, “under normal circumstances, a party that hires counsel fsae the
forum of litigation may not be compensated for travel time, travel costs, mosteof local

counsel.” 426 F.3d at 710 (emphasis addedPPIl msreads this caseFirst, nowhere does

23



Interfaith say that“local counseffees are not compensahbleas YPPI argues.(D.l. 30 at 18
(emphasis added))Second, the court imterfaith applied an exception to the forum rate rule
because the appellee had demonstrated that local counsel was unwilling to réipecsepellee
Interfaith Cmty. Org., 426 F.3d at 710.

Here the Court has applied thspecial expertiseexception to the forum ratrule.
(See supra Sectionll.B.2.a.). It is also clear fronDB&R'’s timekeeping entries th&ical counsel
worked substantively on the appeals and wereonbt necessary because Dex Medéguired
local counsel to handldilings. Indeed, YPPI contradits itself by arguing that DB&R’s
substantive legal work should not count toward attorneys’ fees, aigléng elsewhera its
opposition that the forum rate should apply because DB&R was equipped to do the work done by
L&W. (D.l. 30at 9 (“No exceptionso the forum rate rule apply here. ... Dex Media’s local
Delawarecounsel was certainly qualified to address the issuessqtidicata, judicial estoppel,
and collateral estoppel.”)). Thus, the calculation of attorney fees will inclesectearged o
DB&R.

Applying theseprinciples, the reasonable hours spent by Dex Media counsel on the appeal

are as follows:

Appeal from Judgmentér) Appeal from Fee Award (hr)
E. Leon 21.7 23.0
K. Huang 62.6 7.8
N. Taylor 65.8 22.4
M. Behrman 23.7
L&w R. Jones 42.4
S. Cole 15.5
L. Haller 4.1
J. Meyer 0.1
P. Jackson 4.1 11.8
DB&R T. Stoner 2.9
C. Greer 3.2
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(D.1. 29, Ex. B-1; D.1. 29, Ex. B-2; D.I. 29, Ex. C-1).

C. Lodestar Calculation

Thereasonable attorneys’ fee is calculated as the reasonable rate over the ieasonsb
expended.The Court will also apply a 10% discount to the fees attributed to L&W, as the firm
provided the same concessionttoclientDex Media. Applying thesealculatiors, Dex Media is
entitled t0$204,477.30n attorneys’ fees, withH93,168.8ttributed to L&W and $1,308.500
DB&R.

d. Compensable Costs

Dex Media has request&®,753.27 in costs associated with defending against the appeal.
(D.l. 29 at 18-19). Of this sum, $8,332.59 was incurred by L&W for legal research ($8,305.20)
and document preparation ($27.3@). @t 19; D.I. 29, Ex. Bl at 8;D.I. 29, Ex. B2 at 7). DB&R
billed the remaining $420.68 for photocopying and delivery serv{ges 29at 19; D.I. 29, EXC-
1at5-6, 11, 13).

Local Rule 54.1(b) provides an exhaustive list of items taxable as diL. Loc. R.
54.1(b) However, other costs not exqtly listed may be allowed ifthe party claiming such
costs substantiates the claim by reference to a statute or binding court dedsiDaL”. Loc. R.
54.1(b)(11). YPPI argues thaRule 39(e) of thd-ederal Ruls of Appellate Procedure does not
provide recovery for legal costs. (D.l. 30 at 19). Meanwltilex Media cites Third Circuit
authority showing that research costs are compensable at the trial @&l 33 at 9, quoting
League of Women Voters v. Pennsylvania, CIVIL ACTION NO. 175137, 2018 WL 1787211, at
*8 (E.D. Pa. Apr. 13, 2018) See also Wehr v. Burroughs Corp., 619 F.2d 276, 285 (3d Cir. 1980)
(“[W]e disagree with the [district] court’s refusal to allow recovery for pateraided legal
research as a reasonable coditigfation.”). The parties have expended a handful of sentences

developing their arguments about legal research costs. (D.l. 30 at 19; D.I. 33 at 9).
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The Court is not persuaded that Rule 39(e) — which applies when a district court decides a
remand fronthe appellate court also applie here, whereghedistrict courtis deciding an appeal
from the bankruptcy court. Nor is the Coupheincedthat the case on which Dex Media relies
which allows recovery of legal research costs at the trial leielgeneralizable to appellate
practice The Court, howevewyill not decide the issue of whether research costs are compensable
to the party prevailing on appeal to the district cchgtause theesearch in question was
associatedvith the Bankruptcy Court Jigmentsandconcerned the same arguments and issues
developed below. Thuspif the same reasdhe Court declined to include research hours in the
calculation of attorneys’ fegthe Courtwill not countegal research toward reasonatudests.

YPPI abo argues that DBR’s costsare not compensablecause these costs were only
necessitated by Dex Media’s decision to hire-fomal lead counsel (D.I. 30 at 1718, citing
Interfaith Cmty. Org., 426 F.3d at 710). For the reasons discussed above twhegs’ fees(see
supra Section I.B.2.b,)DB&R’s legal costs are also compensable

Therefore Dex Media is awardefi448.07in legal costs, which includes $27.B®@urred
by L&W and $420.68ncurredby DB&R.

e. Ability to Pay

To avoid exorbitant grants of attorneys’ fees and costs, courts must consider the party’s
ability to pay when setting the final awariarino v. Usher, 673 F. App’x 125131-32 (3d Cir.
2016) The grant of fees and costs should be governed by the atompénsation and deterrence,
“but not ruination.” Lieb, 788 F.2d at 156.

YPPI argueghatthe Court must consider itdire financial condition'when shaping the
award of fees and costgD.l. 30 at 20). It asserts that, at the time of filing itspeassein
oppositionto Dex Media’s Motion, YPPI had $63.51 cash in harld. gt 19). In 2018, YPPI's

income was $10,460.60.1d( at 19-20). YPPlalsoowes $48,000 in legal fees.d(at 20).
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Meanwhile, Dex Media earned over $1 billion in operating revenue in the first nine nonths

2018. (d.). YPPIclaims that it'could pay, at most, a reasonable fee award of $100.00.). (
YPPI has noshown its inability to pay to this Court’s satisfactioro support it€laim of

potentialfinancial ruination, YPPI provided only the fepage declaration of its president and

sole employee, Trent Moore. (D.I. 30, Ex. A). It provided no bank statements, tax rétarnsya

bills, or any other documents to shidsdire financialstraits. The only financial documesbefore

the Court on this MotioareYPPIbank statemenizovidedby Dex Media (D.I. 3319 3;D.I. 33-

1, Ex. E). Because YPPI has failed to provide the Court the full picture of rteedgioverty, the

Court declines to further adjust the award based on ability to pag.award remainsecessary

to compensate Dex Media and to deter YPPI from pursuing related litigation in the fedutteer,

the award 0$204,925.37 itotal fees andosts constitutea 3% reductiorfromthe amounDex

Media requested in its Motigprwhich the Court considers a reasonable concession to YPPI's

inability to pay

II. CONCLUSION

For the foregoing reasons, Dex Media’s Motion for Attorneys’ Costs and Fees (Od. 29
GRANTED. Dex Media is awarde04,447.30n attorneys’ fees an8448.07in costs. An

appropriate order will follow.
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