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AJLQL;Agxﬂ
OREIKA, U.S. DISTRICT JUDGE

This disputearosein the Chapter 11 cases afebtor Verso Corporatio(fVerso”) and
certainaffiliates (together,'Debtors’). Before the Court is an appeal by Upper Peninsula Power
Company (“UPPCO”from the Bankruptcy Court’s May 3, 2017 order (B.D.l. 169¢'Order”)
denying UPPCO’s motion for allowance and payment of an administratipens& claim
(B.D.l. 1660) (“Motion”). For the reasons set forth herein, the Oedaffirmed.

l. BACKGROUND

A. UPPCO Agreements and SSKlaims

UPPCO is a Michigan corporatidhat operates as an electric utility provider in upper
Michigan. (APP19Y¥. OnFebruary 28, 203, prior to the bankruptcy proceedingf?PCO entered
into a Power Purchase Agreement with debtor Escanaba, an indirect subsitliarsopfwhereby
UPPCO agreed to supply Escanaba with electric power generated from a hydcogdeeration
project on the Escanaba River in exchange for an annual fixed price per M\\dtt salg tre
up. (APP48). Midcontinent Independent System OperatgiSO”) runs a large whiesale
electric market and requires certain generating facilities (including UPPCO)htheg been
designated asystem support resourceSGR) to continue operations to maintain the reliability
of the electriogrid. (APP21). The cost of theontinued operation of the SSR facilities is shared
among theother electric generating facilities on the grid, including UPPCO, accotdiram

allocationformula set by MISO and approved by the Federal Energy Regulatory Commission

1 The docket of the Chapter 11 cases, captidnee@ Verso Corporation, et alCase No.
16-10163-KG (Bankr. D. Del.) is cited herein as “B.D.l. __.”

2 The Appendix filed in support of UPPCQO’s opening brief (D.I. 14) is cited herein as
“APP[xx],” and the Supplemental Appendix filed in support of Debtors’ Answering Brief
(D.I. 17) iscited herein as “SA[xx].”



(“FERC). (Id.). UPPCOpasses those charges through to its customers, including the Debtors,
astransmission charges as part of UPPCO’s overall charges (“tarifsPP130-131).

On February 19, 2015, FERC issued an order that required MISO to submit a 88#sed
allocation nethod. APP6%74). On May 20, 2015, MISO proposed athocation method that
reallocaté and imposd higher charges for SSR on certain eleatdmpanies, including UPPCO,
for their share of the 2014 and 2015 SSR chaf®SR Cost Reallocation”) (APP7584). On
September 17, 2015, FERC entered an order approving the basic elementsS8Rtt@ost
Reallocation(* September 2015 Order”), and directed MISO to make an addittongbliance
filing, which was accepted by FEREh May 3, 2016.(APP111122, 152 FERC 6216 at 33
41; APP123129,155 FERC { 61134 at 610). As a result of the September 2015 Order, MISO
allocated to UPPCO a greatdrare of the SSR charges.

This appeal concerndPPCOs Motion seeking payment d@he reallocated SSBharges
for 2014and 2015 that arose out of the SSR Cost Reallocation that UPPCO would have passed
through tothe Debtors as part of UPPCO’s tariffSSR Claims)).

B. Chapter 11 Cases andtipulation

On January 26, 2016 (theétition Daté), each of the Debtors filed voluntary petiticios
relief underChapter 11 of the Bankruptcy CadIn the Chapter 11 cases, UPPCO timely filed
proofs of claim asserting claims against Debtors NewPage Wisconsim3psté“NWSI”) and
Escanaba for the prepetition delivery of energy to the DebtdiBRCO Claimy. The UPPCO
Claims did not mention, or preserve, UPPCQO’s rights with respect to any atines that UPPCO
held against the Debtors. (SA2394). On June 13, 2016, the Debtors fileNotice of (A) Cure
Amounts, If Any, Related txecutory Contracts and Unexpired Leases to be Assumed by the
Debtors Pursuant to the Plaand (B) Related Procedures in Connection There(itD.1.1099)

(“Cure Notice’), which, among other things, identified the Debtors’ executory contradks wi



UPPCO (“UPPCO Agreemefi}so be assumed under the Plan with a cure amount of $486,254.86.
(SA75,SA97). OnJune 22, 2016, UPPCO filed its objection to the Debtors’ Cure Nakszgng

that the cure amount in connection with the assumption of the UPPCO Agreements should be
$547,279.18. (SA100).

On June 23, 2016he BankruptcyCourt entered an ord€B.D.l. 1223)(“Confirmation
Order”) confirming theDebtors’ plan of reorganizatiqi®.D.I. 1177)(“Plan”). (SA2). The Plan
becameeffective and the Debtors emerged from bankruptcy on July 15, 2016Htteetive
Dat€) (B.D.I. 1322). (SA71). Among other things, the Plan established August 15, 2016 as the
deadline for claimants to assert an administrative expense claim against thes.DEBID.I.

1322).

On August 2, 2016, thReorganizedebtors and UPPC@ntered into the Stipulation,
which (i) provided for the assumption of the UPPCO Agreements subject to payment okte: agr
cure amount in satisfaction of any prepetition defaults under the UPPCO Agreemeifii) and
disallowed and expunged all of UPPC@aims against the Debtors that arose befor&tfeetive
Date, whether or not reflected in a proofs of clai@®PP1617). Specifically,paragraph 4 of the
Stipulation provides that:

Any and all claims held by UPPCO arising on or before the Effectate,hcluding,

without limitation, the UPPCO Claims, whether or not evidenceori®y or more filed

proofs of claim, against any of the Debtors are herddgllowed and expunged in their
entirety without need for further action bypPCO or the Reorganiz&ebtors or further

Bankruptcy Court approval.

(APP1§. On August 3, 2016, the Bankruptcy Court approved the Stipulathd?P1011).



C. UPPCO’s Motion and Order

On April 7, 2017 UPPCO filedits Motion seekingallowance and payment tiie SSR
Claims as anadministrative expenddn the amount of $629,248(SeeAPP1933). UPPCO
assertedhat, due to th8€RRCostReallocation, UPPCO was unable to calculate the Debtors’ share
of SSR until it received information from MISO in September 200PP23. UPPCO further
assertedhat, “because of the uncertainty and actual inability to calculate, the Debtors andUPPC
agreed that the Debtors’ payment for the $2Rt Reallocationg/ould not be due until UPPCO
was billed by MISO.” Id.). “UPPCO received information from MISO in September 2@l
“calculated the Debtors’ share of S8kRrgesand included such charges in monthly invoices to
the Debtors as the Debtors requested. Since September 2016 however, the Debtefsdeave r
to pay their allocated SSBharges to UPPCO, asserting that portion of the obligation was
discharged in the bankruptcy.1d(). Although the parties’ Stipulation clearly “disallowed and

expunged” “any and all claims held by UPPCO arising on or before theizf@ate” of the Plan

3 UPPCOQO’s Motion sought allowance of its asserted administrative expeimss clader
8 365(g) of the Bankruptcy Code, which governs the assumption and rejection of executory
contracts, and 8§ 503(b) of the Bankruptcy Code, wigolerns the allowance of
administrative expensesSeeAPP2224 Y 16, 23). Section 503(b) of the Bankruptcy
Code provides that the Bankruptcy Court shall allow as an administrativasexfiee
“actual, necessary expenses” incurred by a creditor “in making a substantialuteonttib
in a Chapter 11 caseSee 11 U.S.C. § 503(b)(3)(D). A main purpose for granting
administrative priority to certain expenses is to incentivize creditor@noncie doing
business with a debtorln re MerryGo-Round Ent., Inc.180 F.3d 149, 1584th Cir.
1999). Bankruptcy cats have broad discretion to determine whether a claim is a proper
administrative expensd-ord Motor Credit v. Bankr. Estates of Be®%2 B.R. 1, 5 (E.D.
Mich. 2007). However, administrative claims must be strictly construed based on the
presumption that a debtor has limited resources to be distributed equally to créditers
Juvennellianp464 B.R. 651, 655 (Bankr. D. Del. 2011) (citimgre Michalek,393 B.R.
642, 643 (Bankr. E.D. Wis. 2008)).0 obtain reimbursement for these expens&RCO
bore the burden of showing a substantial contribution to the Debtors’ bankrupéey.
11U.S.C. 8 503(b)(3)(D)ieidos Eng’g, LLC v. KiOR, Inc. (In re KiOR, Inc567 B.R.
451, 45859 (D. Del. 2017) (“[A]s the party seeking reimbursemgeigimant] had the
burden to prove that it was entitled to a substantial contribution award by a preponderance
of the evidence.”)



(which occurred on July 15, 2016), UPPCO appeared to argue that the Debtors’ obligation to pa
the SSRClaimsarose posEffective Date, in September 2016, and only “once MISO provided
information to enable calculation of the SR harges allocated to the Debtors.ARP23.
UPPCO argued that the Debtors’ failure to pay the 8i&fges was a peassumpgbn breach
giving rise to an administrative clairdPPCOfurtherargued thathatthe doctrine of lachdsarred
Debtors from assertindpat the SSRClaimswere discharged becauysecording to UPPCQhe
Debtors failed, for an unreasonably long time, line that the SSRClaims were prepetition
obligations (APP2427). Finally, UPPCO argued that the doctrine of judicial estoppel, which
generally bars a party from gaining an advantage by litigation on one tebthen seeking an
inconsistent advantage by pursuing an incompatible thbarged the Debtors from arguing that
the SRRClaimsweredisallowed and expunged pursuanthie Stipulation.(APP27%28).

In response to the Motion, the Debtdiled an oppostion and declarationn support,
asserting that the SSR Clairisarly arose pr&ffective Date andvere thereforelisallowedand
expunged pursuant tithe Stipulation (SeeAPP51). Following briefing on the Motion, the
BankruptcyCourt hetl a hearingon May 3, 2017.(SeeSA238-258) The record reflects that
despite its evidentiary burden, UPPCO did fileta declarationn support ofthe Motion orcall
anywitness at the hearing, and tBankruptcy Courthereforeproceeded withegal argument.
The same daythe Bankruptcy Court issued the Ordenying the Motiorbased on the terms of
the Stipulation (APP143(“The short answer is that the Stipulation disallows the Motion.”)).
Based on numerous references to the recordBan&ruptcy Courtletermiredthat“it is clear to
the Courtthat the SSR Cost Reallocations obligated UPPCO [to paycB&igelby September
2015,” and concludethatUPPCO became legally obligate@nd the SREIaim against Debtors
arose- “by SeptembeR015.” (APP143-44).“Therefore, UPPCO knew when it entered into the

Stipulation that it owed money for 20P915, a time period which predated the Stipulation in



August 2016.” Id.). Accordingly, theStipulation that “expunge[ed] and disallow[ed] ‘any and
all claims held by UPPCO arising on or before the Effective Dateincluded the SB Cost
Reallocations.” I@.). The Bankruptcy Countejected UPPCO’saches argumennoting that
lachesis an affirmative defens® a claimand therefore not available tWPPCQ as the party
assertinga claim in this madr. (Id.). The Bankruptcy Court fther determined that the doctrine
of judicial estoppel did not applgs UPPCOpresented no evidence that Debtors took inconsistent
positions or acted dishonestly or in bad faghthat UPPCOrelied on the Debtors’ schedules in
assuming that the SSR Claimere prepetition claims.Seed.).

On January 28, 2018JPPCOfiled a timely notice of appeal with respect to the Order
(D.I. 1). The appeals are fully briefedD.l. 14, 16, 17, 18)Oral argument was not requested by
anyparty. (SeeD.l. 21).

Il. JURISDICTION AND STANDARDS OF REVIEW

The Court has jurisdiction to hear an appeal from a final judgment Bhthieuptcy Court
pursuant to 28 U.S.C. § 158(a)(1). An order that allows or disallows a claim is an higp&alal
order. Orsini Santos v. MendeB49 B.R. 762, 76816t Cir. 2006). In conducting its review of
the issues on appeal, this Court reviews the Bankruptcy Court’s findings of faetfioecor and
exercises plenary review over questions of l&see Am. Flint Glass Workers Union v. Anchor
Resolution Corp.197 F.3d 76, 80 (3d Cir. 1999The Court must “break down mixed questions
of law and fact, applying the appropriate standard to each compomdetitdian Bank v. Alten
958 F.2d 1226, 1229 (3d Cir. 1992). The Bankruptcy Court’s finding that judicial estoppel did not
apply is reviewed under an abuse of discretion standdek McNemar v. Disney Store, |nc.
91F.3d 610, 613 (3d Cir. 199&)ert. denied519 U.S. 1115 (1997). Review of the Bankruptcy
Court’s decision not to applpches has several components. Factual findswgsh as length of

delay and prejudigare reviewed under the clearly erroneous standard; balancing of equaities ar



reviewed for abuse of dision; and the Bankruptcy Court’s legal rulings are subjedetoovo
review. See Churma v. U.S. Steel Col4 F.32d 589, 592-93 (3d Cir. 1975).
1. ANALYSIS

A. The SSR Claims Arose PreEffective Date and Were Disallowed and
Expunged by theStipulation*

The Bankruptcy Courtorrectly determined that UPPCO relehi'e SSR Claims under
the Stipulation anthatthe SSR Claims were therefore disallowed. UPPCO does not dispute that
the Stipulation is unambiguous: UPPCO agreed to disallow and expunge “any andeal cla
[against the Debtors] arising on or before the Effective Date, including, wilinaiteation, the
UPPCO Claims.” (APP16). By agreeing to have its claidisatiowed,” UPPCO agreed it would
receive no distribution on account of the SSR Claims under the Debtors’ Plan. (SA4®9B.
Under New York law, which governs the Stipulation (APP&7§tipulation between parties is

interpreted according to general principles of contract constructiacobacci v. McAleavey

As Debtors point out, even if UPPCO had not agreed to the disallowance and expungement
of the SSR Claimm the Stipulationthe Bankruptcy Court®rdershould still be affirmed
becaus@&PPCO failed tsubmitany evidence to substantiate its claim. (D.l. 16 at4)3

To establish its entitlement to administrative expense priority, UPPCO bore the laur
showing a substantial contribution to the Debtors’ bankruptcy. 11 U.S.C. § 503(b)(3)(D);
Leidos 567 B.R. at 4589 (“[A]s the party seeking reimbursement, [claimant] had the
burden to prove that it was entitled to a substantial contribution awardrbp@gerance

of the evidence.”)see also Calpine Corp. @'Brien Envtl. Energy, Inc(In re O'Brien

Envtl. Energy, Inc,)181 F.3d 527, 533 (3d Cir. 1999) (holding burden of proof is on
administrative expense claimant). Here, UPPCO was required toderadmissible
evidence showing “an actual demonstrable benefit to the debtor’s estate and thestredi
that was not merely incidental to UPPCOQO'’s efforts to serve its own irgendstvever, as

the Bankruptcy Court correctly observed, UPPCO failed to supply any evidence in support
of its Motion. (APP145 n.1 (“UPPCO did not provide a declaration with the Motion or a
witness at the hearing on the Motion. The Court proceeded with legal argument on the
Motion. It was, however, UPPCO which bore the burden of proof.”). While the parties
agreed at the hearing to proceed on the basis that the Stipulation was clear and
unambiguous (and thus dispositive), there was no evidentiary record upon which the
Bankruptcy Court could have awarded UPPCO an administrative expense prionity clai
(SA243 (5/3/17 Hr'g Tr. 6:84)). Therefore, the Bankruptcy Court's Oradould be
affirmed on this basis as well



222A.D.2d 406, 40807 (N.Y. App. Div. 1995). “The cardinal rule of contract interpretation is
that when the language is cleard unambiguous, the parties’ intent is to be discerned from the
instrument in accordance with the plain and ordinary meaning of its langubgérn Med.
Lab., Inc. v. Dowling 232 A.D.2d 901, 902 (N.Y. App. Div. 1996YVhen a contract is clear and
unambiguous, courts will bind sophisticated parties to its terBee Spanski Enters., Inc. v.
Telewizja PolskaS.A, 2013 WL 5366068, *4 (S.D.N.Y. Sept. 25, 2D1&f'd, 581 F. App’x 72

(2d Cir. 2014). As the Debtors correctly point out, Courts also strictly and unconditientaige
contractual terms. (D.l. 16 at 8%ee, e.gEnviron. Prod., Inc. v. Advanced Polymer Tech.,,Inc
1997 WL 379182, at *3 (E.D. Pa. June 30, 1997) (clear language in releases “negotiated by
commercial parties with substantially equal bargaining power should be constimedn what

it says.”) Here, all of the applicable rules of interpretation demonstrate that, as a lega| tinatte
parties agreed that in exchange for the Debtors assuh@rigPPCO Agreements and paying the
cure amount, UPPCO agreed to disallowance (i.e., relebakklaims it held against the Debtors
arisingon or before the Effective Date. The Stipulation contains no exceptions or conditions t
UPPCQO's release of ¢hDebtorsand UPPCO did not reserve the right to later assert additional
pre-Effective Date claims. The Court finds no error in the Bankruptcy Court’s coocltist the
Stipulationexpunged and disallowedl pre-Effective Date claims.

Nor does the Gurt findsanyerror in the Bankruptcy Courtdeterminatiorthat the SSR
Claims arose prior to the Effective Datection 101(5) of the Bankruptcy Code broadly defines
“claim” to include the “right to payment, whether or not such right is reduced tpngmt,
liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal,
equitable, secured, or unsecuredll U.S.C. § 101(5)(A).Under the Bankruptcy Code, “the
contingent nature of the right to payment does not change the fact that the pgyment exists.”

In re Ruitenberg745 F.3d 647, 653 (3d Cir. 2014Nor does the fact that a claim may not be



liquidated as of the Effelee Date alter the nature of the clair8ee In re Telephone Warehouse,
Inc., 259 B.R. 64, 69 (Bankr. D. Del. 2001) (“The Bankruptcy Code defines a ‘claim’ to include a
contingent and unliquidated right to payment; a ‘claim’ arises when the right tepagoarues,
not when payment is due.’§ge also In re & Holdings, Inc, 308 B.R. 196, 202 (Bankr. DI.J.
2004) (holding that contractual claim was not entitled to administrative expenséewgh tlaim
was contingent and unliquidated as of the petittate) The definition of “claim” in the
Bankruptcy Code thus “contemplates that all legal obligations of the debtor, no matrentae

or contingent, will be able to be dealt with in the bankruptcy casfand] permits the broadest
possible relief irthe bankruptcy court.'H.R. Rep. No. 98595, at 309 (1977xee alsd~CC v.
NextWave Pers. Commc’ns In637 U.S. 293, 302 (2003) (holding that a “claim” under the
Bankruptcy Code has “the broadest available definition”).

The SSR Claimslearlyfit within this broad definition of a “claim” and thus arose before
the Effective Date.Whenthe SSR Cost Reallocation took pladzebtors were obligated to pay
UPPCO, even if Debtors’ precise share of the SSR Cost Reallocation was not kriogvtimaé.
(SeeD.l. 14 at 6). As Debtors correctly point outdoes not matter that UPPCO may not have
had an obligation tdill the Debtors for the SSR charges before the Effective D&ee
Grossman’s607 F.3d at 121 (“A ‘claim’ can exist under the Code beforgha to payment exists
under state law.”) The Court agrees that, as a matter of bankruptcy law, UPPCOQ’s Stiputation t
disallow all claims against the Debtors arising before the Effective Date inchedl8SR Claims.

B. UPPCO’s Arguments Fail

UPPCOasserts various arguments on appddRPCOfirst argues thathe Bankruptcy
Court used too “broaddf a definition of “clains’ “in holding that the SSR Charges fall within
[the category of] waivedclaims’ under the terms of the Stipulation(D.l. 14 at 11). This,

however,is inconsistent withGrossman’sand weltsettled Third Circuit law. The Debtors’



obligation to pay UPPCO for electricity usage arose when the relevanttoegudady allocated
costs related to those chargetich UPPCO does not disputéSee id). With respect tahe SSR
Claims, this happened in 2015 (APP67, APP111), when FERC reallocated and imposed the higher
SSRcharges on UPPCO after considering the various arguments raised for and agads Ml
SSR Cost Reallocation, including those filed by UPPC@PP132-14D Thus, UPPCOQO’s
argument that the Bankruptcy Court’s definition of “claim” could pick up “all antiegbdaiture
charges under the [UPPCO] Agreememtaist fail;claims related to those future charges would
only arise when the relevant regulatory body allac#te costs related to those specific charges.
Next, UPPCO continues to argue, as it did beltvat theSRR Gaims did not arise until
September 2018nd were “future obligations” to be performed by the Debtmderthe assumed
UPPCO Agreements(D.l. 14 at 7). UPPCO argues that, due to the SRR Cost Reallocation,
UPPCO was unable to calculate the Debtors’ sha&S&tchargesuntil it received information
from MISO in September 2016. (B.D.l. 1660 at 4). “Because of the uncertainty and actual
inability to calalate, the Debtorsequestecind UPPCO agreed that the Debtors’ payment for the
SSRcharges would not be due until UPPCO was billed by MISO.” (D.l. 14 at 6; APP22
Although the parties’ Stipulation clearly “disallowed and expunged” “any dradla@ins teld by
UPPCO arising on or before the Effective Date” of the Plan (which occurredy@©5]u2016),
UPPCO appeato argue that the Debtors’ obligation to pay the $8&tges arose pokiffective
Date, in September 2016, and only “once MISO providednmdtion to enable calculation of the
SSR charges allocated to the Debtor§eéd idat 5). As an initial matterUPPCOfails toidentify
any portion of the record that would suppds repeated assertion that the Debtors requested, or
thatthe parties greed, that “the Debtors’ payment for the SSR Charges would not be due until
UPPCO was billed by MISO.” (D.I. 14 at $ee alscAPP2526 1 30 (“the Debtors requested and

UPPCO agreed to suspend billing the Debtors for estimated SSR allocatiohdRUR@O had to

10



pay its bill from MISO”). When questioned by the Bankruptcy Court, UPPCO could present no
support for this contention at the evidentiary hearin8eeb/3/17 Hr'g Tr, SA246:22-247:5)
Even if UPPCOhad providecevidence osuch an agreement, Bebtors’ counsel pointed out,
when the parties may have agreed that a chvaitblee “billed” or “due” does not determine when
a claim aises under the Bankruptcy Code or for purposes of the StipulaBee.idatSA251:15-
17).°

UPPCOnextargues thatvhile the Bankruptcy Coudxamined the Stipulation’s terms with
respect to waiver of claims, it “faileéd examine the Stipulation’sverall purpose and underlying
law regarding the assumed AgreementSeeD.l. 14 at 7). According to UPPCO, the intent of
the overall Stipulation waghe cure of existing defaults and assumption of the UPPCO
Agreementsandthe SSR Claims amntitled to administrative expense priority because they were
effectively “cure” costs that the Debtors failed to satisfyhe Courtalso reject this argument,
because itignores hat the Debtors assumed the UPPCO Agreements under the Stipulation
predicaed on UPPCO'’s release of the SSR Claims. UPPCO cites no case holdmgleb#br
must pay a cure cost based on a claim its counterparty released. Essent®l{) IdRsking the
Court to enforce the Stipulation piecemday requiring the Debtors tassume the UPPCO
Agreementdutignoring UPPCO'’s release of the SSR Claims. Such a reading would be improper.
See Powell v. Omnicqm97 F.3d 124, 128 (2d Cir. 2007) (“When a party makes a deliberate,
strategic choice to settle, a court cannot reliewe dii thatchoice simply because his assessment
of the consequences was incorrect.”).

Finally, UPPCO argues thathe SSR Charges could not have been included in the cure

amount, because they were not yet due and, therefore, not an existing defailtime the

5 Additionally, the Stipulation contasna merger clause, which provides thdit jarior

understandings arajreemers, if any,weremerged into the StipulationS€eAPP171 8).

11



Agreements were assumédD.l. 14 at 15). UPPCO takes this argument a step further, arguing
that because th8SRchargescould not have been included in the cure amount, they could not
have been subject to the Stipulation’s disallowante). (By the same toketJPPCO arguest
the SSRcharges had arisen prior to the time the parties entered into the Stiputetidime
Bankruptcy Court determined, then the Debtors’ failureawepad them constituted an existing
default,the cure of with was required for thBebtorsto haveassumed the UPPCO Agreements.
(SeeD.l. 14 at 1516; D.l. 18 at6; see alsdb/3/17 Hr'g Tr.,SA248:14-24, SA249:168). In
support UPPCO cites case lagenerallyholdingthat(i) in order to assume an executoontract,
a debtor must cure existing defaults, @ndg 365(b)(1) requirethe cureof present defaults, not
defaults that are nget in existence(See id). UPPCO’sargument miss the markas theyignore
(i) thatthe Stipulation clearly disalloweathd expungedlaims based on when those claims arose
(pre-Effective Date)not based on whethénoseclaimsarose (or did not arisé)om an existing
default and(ii) that the Stipulation settled various matteraddition tothe parties’ agreement as
to the proper cure amoun{SeeAPP1418 (lsoresolving § 503(b)(9) claims against NWSI,
general unsecured claims against NWSI and Escanaba, the Debtors’ claim objecttbns
UPPCO’s motiorfor relief from the automatic stago that it couldbffset the trueup against its
variousclaims).

C. Laches Das Not Apply

UPPCO assertdaelowthat the Debtors were barred by the doctrine of laches from arguing
that the SSRClaimswere discharged because, according to UPPCO, the Debtors failed, for an
unreasonably long time, to claim that the SSRiImswere prepetition obligations. In support of
this argument, UPPCO points to the Debtors’ failure to list the S&ifns as prepetition
obligations in their schedules and failure to raise any issues with resgdePICQO’s proofs of

claim on the basis that the claims failed to include E#iins. RatherUPPCO assertedebtors

12



“slept” on their assertion that the SRRaimswere prepetition obligations, “opting to sandbag
UPPCO after the parties had agreed on cure and assumption of the Agree®ER2g.( The
Bankruptcy Court heldthat laches, as an affirmative defense to an untimely claim, was
inapplicable in this case, as it was UPP@i@ch brought theclaim in this matter not the Debtors.
(APP144. On appeal, UPPCO argudsat the Bankruptcy Court erred in its failure to apply the
doctrine of laches.SeeD.l. 14 at 1316). According to UPPCO, thelaim” to which the doctrine
applies‘is the Debtors’ claim that the SREhargeswvere expunged by the Stipulatipand that
this claimmeets the criteria for application of the doctrine.

Even if UPPCO could invoke the doctrinbe doctrine’s criteriaare not met A party
asserting laches as a defensive bar must estéfilisan inexcusable delay in bringing the action
and (2) prejudice . . . [which is established by showing] that the delay caused a diggdiranta
asserting and establishing a claimed right or defense; the mere losstobnehavould have
otherwise kept does not establish prejudiceBirtch v. Ganz (In re Mushroom Transp. Co., Inc.),
382 F.3d 325, 337 (3d Cir. 2004)JPPCO does not meet tliest factor,asthe Court cannot
concludethat the Debtors “slept” on their right® claim the SSR Claims as gedfective Date
obligations that would be disallowed under the Stipulation. UPPCO and the £redgotiated a
Stipulation that provided for the disallowance of all-gféective Date claims against tBebtors
in exchange for a cure payment and assumption of the UPPCO Agreerd@&REO cites no
authority requiring the Debtors to identify for UPPCO the specific clainRQ@Pwas releasing.

Nor does the Debtors’ failure to identify the SSR Claims on their Schedules stdbete
accuracy of UPPCOQO'’s proofs of claim support a finding of inexcushatdisadvantaged PPCO
in asserting and establishintg claimed righs. UPPCO identifies no authorities holding that a
debtor’s schedules can serve as tasidfor laches. As the Debtors correctly point out, it was

UPPCQO's responsibility- not the Debtors>to ensure that its claims were accurately scheduled

13



and to ensure the accuracy of its proofs of claee ITT Commercial Fin. Corp. v. Dilkes (In re
Analytical Sys., Inc,)933 F.2d 939, 9442 (11th Cir. 1991)reh’g. denied 943 F.2d 1316
(explaining that “[i]tis the creditor’s responsibility to verify the accuracy of his claim as listed on
the debtor’s schedules . and a creditor whose claim is not scheduledmust file a proof of
claim with the bankruptcy court within the time fixed by that cours&g also In re @ Holdings,
Inc., 313 B.R. 612, 635 (Bankr. D.J. 2004) (“[A] creditor whose claim is not schestiil . . must
file a proof of claim with the bankruptcy court within the time fixed by thattcturin re Nat'l
SteelCorp, 316 B.R. 510, 518 (Bankr. N.D. lll. 2004) (“It is not the duty of the debtors to make
[the creditor] or any of its creditors aware every potential claim they may have against the
debtors. To the contrary, it was [the creditor’s] responsibility to explore, investigat file a
proof of claim against the debtors, not the other way arolihd.debtors’ actions or inactions are
irrelevant.”). The sole case cited by UPPCOusavailing® The Court finds no error in the
Bankruptcy Court’s determination that the doctrinéaches is inapplicable.

D. Judicial Estoppel Does Not Apply

The Bankruptcy Court rejected UPPCQO'’s arguntbatthe doctrine of judicial estoppel
barred the Debtors from arguing that the SRRimsweredisallowed andexpunged under the
Stipulation. SeeB.D.l. 1660 at 910). The Bankruptcy Court determined that judicial estoppel

did not apply, a&JPPCO “presented no evidence that Debtors took inconsistent positions or acted

In support of its laches argumektPPCO citedn re U.S. Metalsource Corpl63 B.R.

260 (Bankr. W.D. Pa. 1993). (D.l. 14 at 15). In that case, the unsecured creditors’
committee affimatively sought modification of an order nineteen months after the order
authorized severance payments to former employ®es.id at268-62 The committee’s
affirmatively requested relief was denied based on laches because the commitide wai
too longto go to court.See idat268 Here, the Debtors did not seek modification of an
order of the Bankruptcy Court. Rather, UPPCO asked for-avepon the releases it
granted.
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dishonestly or in bad faith” aradsofailed to provide any evidence that it reasonably relied on the
Debtors’ schedules in assuming that the SSR Claims were prepetition clAIRIEL4E.

Judicial estoppel is an “extreme remedy” that is only applied where a @Eetiaken
“irreconcilably inconsistent” positions in “bad faith,” tantamount to a knowngyepresentation
or fraud on the courtSee Chao v. Roy’s Constr., In617 F.3d 180, 186 (3d Cir. 2008ge also
In re Phillips Grp., Inc, 382 B.R. 876, 888 (Bankr. W.D. Pa. 2008) (“Judicial estoppel frequently
is the harshest sanction a court capase on a litigant. . [ijt may be employed only when it is
tailored to address some identified harmCpurts require three elements to justify application of
judicial estoppel:

First, the party to be estopped must have taken two positionsdlraeewncilably

inconsistent.Second, judicial estoppel is unwarranted unless the party changed his

or her position ‘in badiaith —i.e.,with intent to play fast and loose with the court.’

Finally, a district court may not employ judicial estoppel unless it is ‘tailored to

address the harm identified’ and no lesser sanction would adequately rémedy t

damage done by the litigant’'s misconduct.

Montrose Med. Grp. Participating Sav. Plan v. Bulg243 F.3d 773, 7780 (3d Cir. 2001)
(internal citations omitted).

As to the first factorlUPPCOasserts thathe Debtors “advocated that the SRR charges
were not owed as of the filing date by failing to include those charge on their sdiedpbsition
which is “irreconcilably inconsistent with the Debtors’ current contentionttieaSSRcharges
were discharged in their bankruptcy.” (D.l. 14 a}.1While the Debtor failed to schedule the
SRR Claimsthe global notes accompanying Debtors’ schedules cautioned that the scivedelles
not binding, final statements of either their own positions or creditors’ rigl8seR.D.I. 478,
SA106-07, Global Notes, Methodologies, and Specific Disclosures Regarding the Debtors’

Schedules of Assets and Liability and Statements of Finakitaats). As the Debtorgorrectly

argue no creditor could reasonably rely solely on the Schedules to protect th&simigght of
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suchan explicit precaution The failure to schedule the SRFhargesdoes not establish that the
Debtors took two posons that are irreconcilably inconsistent

As to the scondfactor, UPPCOoffered no evidence that the Bankruptcy Court relied on
or adopted the Schedules or the Cure Notice or that the Debtors used them in furtherance of
litigation. See In re Integrated Health Servs., |04 B.R. 101, 110 (Bankb. Del. 2004),
subsequently aff,}d233 F. App’x 115 (3d Cir. 2007) (denying judicial estoppben defendant
failed to show how it had been prejudiced by an omission on the defitbédules and how the
court relied on such omissiongjion View Mining Co. v. Pa. Dep’t of Revenue (In re Mon View
Min. Co.) 479 B.R. 670, 679 (Bankr. W.D. Pa. 2012) (denying judesabppel when defendant
failed to show how the court “adopted” the information contained inddi@or’'s schedules).
UPPCO argued in the Motion that it relied on the Debtors’ Schedules in asdhiatinge SSR
charges wer@aot prepetition claims (D.l. 14 at 15) tbmittedno evidence ofts reliance The
only evidence-the Schedules themselvesontained an express precaution that creditors should
notrely on the Schedules to protect theaicis. The Debtors’ omission does not rise to the level
of playing fast and loose with tl&urt. UPPCOoffered noevidence of the Debtors’ bad fajth
as the Bankruptcy Court correctly fourahdthe failure tgpresent suchvidence underminesdke
equitablearguments. (APP135 TheCourt cannot conclude that the Bankruptcy Court abused its
discretion (or committed clear error) in determining that the doctrines of lacttegudicial
estoppel did not apply.

V. CONCLUSION

For the reasons set forth herein, the Orslaffirmed A separate Order shall be entered.
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