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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

TEVA PHARMACEUTICALS USA, INC,,
TEVA PHARMACEUTICALS INDUSTRIES
LTD., AND TEVA NEURGSCIENCE, INC,

Plaintiffs,
Civil Action No. 1F2¥%
V.
OPINION
SANDOZINC. AND MOMENTA
PHARMACEUTICALS, INC,

Defendans.

WOL FSON, United States District Judge:

Plaintiffs Teva Pharmaceuticals USA, I(f@eva USA”), TevaPharmaceuticalsmdustries
Ltd. (“Teva Ltd.”), and Teva Neuroscience, IrtTeva Neuroscience”jcollectively, “Teva” or
“Plaintiffs”) filed this action for patent infringemeand declaratory judgmengainst defendants
Sandoz Inc. (“Sandozbr “Defendant”) and Momenta Pharmaceuticals,. IfiMomenta”).t
Presently before the Court$andoz’sMotion to Transfer Venue, brought pursuant to to 28 U.S.C.
8 1404(a). For the reasons that folldandoz’sMotion is GRANTED, and the Court transfers

this case to th&nited States District Court for tHistrict of Delaware.

1 On January 31, 2017, Teva voluntarily dismissed Momenta without prejudice from this.lawsuit
Pls.” Notice of Voluntary Dismissal, ECF No. 19. Nonetheless, betheggesence of
Momentaimpacts the transfer analysis, the Court dificuss Momentarole in this casen

deciding the present Motion to Transfer.
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STATEMENT OF FACTSAND PROCEDURAL HISTORY?

A. The Parties

TevaUSA is a Delaware corporation with its principal place of business in Pennsylvani
Pls.” Compl. § 2. Teva Ltd., the parent corporation of Teva USAn Israeli company with its
principal place of business in Israddl. at § 3. Teva Neuroscienceai®elaware corporation with
its principal place of business in Kansakl. at { 4. These Teveaentities aremultinational
pharmaceuticatompanies that specializagimarily in manufacturing generic drugs, but also
develop proprietary pharmaceuticals.

Sandoz is &oloradocorporation with its principal place of business in New Jerikyat
1 5. Sandoz is a pharmaceutical company that, among other business imar&sts, distributes,
and sells generic drugsd. at { 3. Momenta is a Delaware guoration with its principal place of
business in MassachusettStorer Decl. 11 8. Momenta is a pharmaceutical company that
develops, markets, distributes, and sells generic drugs. Pls.” Compl. T 25.

B. The Complaint

On January 13, 2017, Teva filadComplaint againsbandoz and Momentalleging that
Sandoz haattempted tonarket, manufactur@nd sell a generic version déva’'s COPAXONE®
40 mg/mL product (the “Product”) prior to the expiration of U.S. Patent No. 9,155,775 (the “775

patent”). Pls.” Compl. 1 1. The Product, which is marketed as COPAXONE® 40 mgfonitains

2 On a motion to transfer, in addition to the Complaint, the Court may consider “affidavits
depositions, stipulations, or other documents containing facts that would tend toteghablis
necessary elements for a transfePlum Tree, Inc. v. StockmedAB88 F.2d 754, 756-57 (3d Cir.
1973).



40 mg/mL glatiramer acetafeand is used to treggatients with relapsingemitting forms of
multiple sclerosis.ld. at 1] 1, 42-43.

By way of backgroundon October 13, 2016, the United States Patent and Trademark
Office issued the ‘775 patent, entitled “Process for Manufacturing &iaeir Acetate Product,”
to Teva Ltd. Id. at § 36. The ‘775 patent has an eapon date of January 28, 2035, and covers
twenty-seven clans. Id. Teva Ltd. is the sole owner of the patent, and has granted Teva USA an
exclusive license under the ‘775 patent to use, offer to sell,asellimport theProductin the
United Statesld. at 1 39. Teva USA holds the New Drug Application (“NDASr the RPoduct.
According to Tevathe invention claimed in the ‘775 patent reflects’dscovery that filtering
pharmaceutical preparations of glatiramer acetateraperature®f above 0 C to 17.8 C”
improves filtration and facilitates the comroial production of the Productd. at { 45.

SubsequentlySandoz filed an Abbreviated New Drug Application (“ANDA”), pursuant
to 21 U.S.C. 8§ 335(j), seeking United Staffe®d and Drug Administration (“FDA”) approval to
manufacture and market into the United States a generic version faithect Id. at T 47. In
order to be approved by the FDA, the generic version of the Prouistthave the same active
ingredient ashe innovator drug, and must be “equivalent to the innovator drug product in dosage
form, strength, route of administration, quality, performance charaatsyiand intended use.”
Id. at 19 5651.

In the ComplaintTeva alleges th&andoz’sactionsjn attempting to manufacture, market,
sell, offer to sell, and/or import a generic version of the Prodaaostitute or will constitutedirect

infringement of the 775 patent under 35 U.S.C. 8§ 271(a); inducement of infringement of the ‘775

3 Glatiramer acetate is “a complex mixture of polypeptide chains made from fonw aoid
building blocks.” Pls.” Compl.  44.



patent under 35 U.S.C. § 271(b); contributory infringement of the ‘775 patent under 35 U.S.C. §
271(c); and infringement of the ‘775 patent under 35 U.S.C. § 271@g)at §5960. Teva
maintains that, due to its complexitige Productannot be fully characterizednd that its method
of action has not been “fully elucidatedd. at § 52. However, although it is unclear what specific
attributes ofthe Productare responsible for its safe and effective use, BeNanitsthat “the
method of manufacturing” the Proct contributes to its composition and effectivenelss.at 1
5253. Tevaallegesthat because the manufacturing processes claimed in the ‘775 patent are the
only “commercially feasible means of producing commercial scale quantiti¢isé ¢gfroductin
order forSandozto produce a generic product that would gain FDA appr@ahdozmust be
using a process that infringes at least drn@® claims of the ‘775 patentd. at {1 5456.

C. Related Actions

This action isone of several casesiled in various districts, involving the alleged
infringement or noninfringement of patents covering COPAXONE®. On September 10, 2014,
Teva filed the first such casefore the Honorable Gregory M. Sleet, U.S.Dnjthe District of
Delaware naming &indoz and Momenta as defendanisdge Sleet lateronsolidatedhat case
with similar suits that were subsequentlfled by Teva against eight other entiti¢the
“Consolidated Action”y* Seeln re Copaxone Consol. Casé#o.14-1171, 2017 WL 401943 (D.
Del. Jan. 30, 2017)In its second amended complaintthe Consolidated ActignTeva alleged
that the defendants infringed four methafekreatment patents coveritige Product.See idat *1
On January 30, 2017, folng a severday bench trial inftat caseJudgeSleet bund that'all

asserted claims of the pateimssuit are invalid as obvious.Id.

4 Those eight defendants are as follows: Sandoz, Inc.; Momenta Pharmacduoticaly.
Reddy’s Laboratories, Inc.; Synthon Pharmaceuticals Inc.; Synthon B.Vhidaysir.0. Blankso;
Amneal Pharmaceuticals LLC; aAdnneal Pharmaceuticals Co. GmbH.



On December 19, 2016, while the Consolidated Action was pentieva filed aother
action in the District of Delaware, naming as defendants Sandoz, Momentagvanal sther
ANDA filers. See Teva Pharmaceuticals USA, Inc. et al. v. Doctor Reddy’s Laboratories, Ltd. et
al., No. 161267(D. Del. Dec. 19, 2017). That actiomhich was &0 assigned to Judge Sleet,
concerned a glatiramer acetatdated patent (Ured States Patent No. 9,402,87Mjylan and
Sandoz filed counterclaims in thase on February 8, 2017 and February 2@17, respectively,
addingallegations regardinthe ‘775 patent Id. Additionally, on January 25, 2017, Amneal
filed an action in the District of Delaware, seeking a declaratory judgment ¢hdt7th patent is
invalid. See Amneal PharmaceuticdlC et al. v. TevdPharmaceutical$JSA, Inc. et al.No.
17-00074D. Del. Jan. 25, 2017). That case akl®assigned to Judge Sleet. Finally, on February
2, 2017, after being voluntarily dismissed from the present action, Momenta brouglatratdec
judgment action concerning the ‘775 patent against TetreiDistrict of Delaware, which action
was ultimately assigned to Judge SleetSee Momenta Pharmaceuticals, Inc. v. Teva
Pharmaceuticals USA, IndNo. 17-109 (D. Del. Feb 2, 2017).

Moreover, in addition to the present action and #fierementionedproceedings in
Delaware, Teva has fileghethod-of-manufacturingases involving the alleged infringement of
the ‘775 patent in the Northern District of West Virgifithe Southern District of New York,

and the Eastern District of New Yofk.Teva'sallegations in each of those cases mirror those

> Amneal is a pharmaceutical company that specializes in resegrofanufacturing, and
distributinggeneric pharmaceuticals.

6 See Teva Pharmaceuticals USA, Inc. et al. v. Mylan Pharmaceuticals In¢.Nx.al7-00007,
2017 WL 958324 (N.D.W. Va. Mar. 10, 2017).

" See Teva Pharmaceuticals USA, Inc. et al. v. Synthon Pharmaceuticals Ind\et ar7-
00345 (S.D.N.Y.).

8 See Teva Pharmaceuticals USA, Inc. et al. v. Amneal Pharmaceuticals LLONet 4l7-
00416 (E.D.N.Y.).



asserted in the present Complairg; Teva alleges that the respective defendants have committed
patent infringement by attempting to market, manufacture, and sell a geaesicnvofthe
Product. As explaired in section I(D)below, the cases before the Northern District of West
Virginia and the Southern District of New York have already been transfertbe Districtof
Delaware, and the defendants in the action before the Eastern Districtvof dfle havesought
to transferthatcase to the District dbelaware, as well.

D. Momenta as a Necessary and I ndispensable Party

On January 26, 201%andozfiled the instant Motion, requesting that this action be
transferred, pursuant to 28 U.S.C. § 1404(aheoUnited States District Court for the District of
Delaware. In addition to the present Motion, Momenta, prior to its voluntary dismys$alh,
filed a Motion to Dismiss for Lack of Personal Jurisdiction on January 26, 2017. Def.’sdViot
Dismiss ECF No. 9. On January 31, 2017, Teva voluntarily dismissed Momenta without prejudice
from this lawsuit.Pls.’ Noticeof VoluntaryDismissal ECF No. 19. Subsequentyandozargued
to the Court, irvarious correspondence, without formal briefing, thanMnta is a necessary and
indispensabl@arty to this action, and therefotbat itmust be joined. Sandoz further argues that
since this Court lacks personal jurisdiction over Momenta, the case must be elismiss
transferred to the District of Delavewhich ha jurisdiction over all partiesSandozeasons that
Momenta isnecessary and indispensable because it has substantial interests irattoa|itidhich
will not be adequately protected if Momenta is absent. Conversely, TevamsiaiMomenta
need not be a part of thigigation, because the effecf the ultimate decisioon Momenta is
immaterial, andleva can obtaicomplete reliefrom Sandoz without Momenta’s participation.
The Court directed the parties to brief jbimderissue, lecauseat the time the parties made such

argumentsneither party had alerted this Courttbé pendency of any other litigation regarding



the ‘775patent and the issue of whether Momemtasan indispensabl@arty was crucial to the
Court’s transfer anigsis. Sandoz formally filed its Motion to Dismiss for Failure to Join an
Indispensable Party on February 24, 2017. Defs.” Mot. to Dismiss or Transfer, ECF No. 58.

Since the filing of Sandoz’s Motion, two similar method-ofmanufacturing cases
concerning the ‘775 pateritave beentransferred to the District of DelawareSee Teva
Pharmaceuticals USA, Inc. et al. v. Mylan Pharmaceuticals Inc..gilal 1700007 2017 WL
958324,at *7 (N.D.W. Va. Mar. 10, 2017)fewa Pharmaceuticaly. Synthon Pharmaceuticals,
Inc., etal, N0.17-345 (S.D.N.Y. Mar. 31, 2017First, inMylan Pharmaceuticalshe Honorable
Irene M. Keeley U.S.D.J, found that transfeof that caseto the District of Delaware was
warranted, because related proceedings concerning the ‘775 patent werebafemyhe District
of Delaware, and thus, transfer would facilitate efficient pretrial pracgednd discoveryand
avoid inconsistent result84ylan Pharmaceutical|2017 WL 958324, at *7Likewise in Synthon
Pharmaceuticals the Honorable Lorna G. Schofieltd.S.D.J.,transferredto the District of
DelawareTeva’s patent infringemease concerning the sanpgoduct at issubere finding that
transfer would conserve judicial resources amdimize the possibty for inconsistent results.
Synthon Pharmaceuticalblo. 17-345, at *4.

As aresult of those two transfers, as well as the December 19, 2016 case filed aypdeva
Momenta andAmneal’'s declaratory actien severalactions concerning the ‘775 patehiat
involve the same partieare currently pending beforludge Sleet irthe District of Delaware
Accordingly, whether or not Momenta is a necessary and indispensable partyoisgao the
dispositive question irthe transfer analysis Rather as discussed belovg weighing of the
pertinentJumaraprivate and public interest factdisvors transferring this case to the District of

Delaware See Jumara v. State Farm Ins. Cib F.3d 873, 879 (3d Cir. 1995).



. LEGAL STANDARD

Pursuant to 28 U.S.C. § 1404(a), “[flor the convenience of parties and witnesses, in the
interest of justice, a district court may transfer any civil action to any otheicd division
where it might have been brought.” 28 U.S.C. 84(4). The purpose of section 1404(a) is to
protect litigants, witnesses, and the public against unnecessary inconvenienqeeasd biggett
Grp. Inc. v. R.J. Reynolds Tobacco C®2 F. Supp. 2d 518, 52% (D.N.J. 2000).The burden
of establishinghe need for transfer rests on the movingypaumara, 55 F.3dat 879, and the
ultimate decision of whether to transfer a case lies within the “sound discoétihe trial court.”
Cadapult Graphic Sys., Inc. v. Tektronix, I8 F. Supp. 2d 560, 564 (D.N.J. 2000).

This Court’s inquiryin determining whether to transfer venue pursuant to section 1404(a)
is twofold. Santi v. Nat'l| Bus. Records Mgmt., LLZ22 F.Supp.2d 602, 606 (D.N.J. 2010)
(“Section 1404 requires a twmronged analysis.”).First, the Court mustietermine whether
jurisdiction and venugould be proper in the proposed transferee distdiigrk v. Burger King
Corp, 255 F. Supp. 2d 334, 337 (D.N2D03) Second, if the Qurt is satisfied that jurisdiction
in the transferee disct is proper, it must determine whether transfer is in the insoégtstice
and conveniencdd. That inquiry “is flexible and must be made on the unique facts of each case.”
Calkins v. Dollarland, InG.117 F. Supp. 2d 421, 428 (D.N.J. 2000)VHile there is no definitive
formula or list of the factors to consider,” the Third Circuit has set out variousepamdtpublic
interest factors thajuidethe transfer analysisSee Jumargs5 F.3d at 879.

The private interests include: the plainsifforum preference; the defendant's forum
preference; “whether the claim arose elsewhere; the convenience of the partiesaasdrmy
their relative physical and financial condition; the convenience of the wéslest only to the

extent that the witreses may actually be unavailable for trial in one of the fora; and the location



of books and records (similarly limited to the extent that the files could not be pdoiuties
alternative forum).”ld. (internal citations omitted).

Public factors to beonsidered include: “the enforceability of the judgment; practical
considerations that could make the trial easy, expeditious, or inexpensive; ldhee re
administrative difficulty in the two fora resulting from court congestion; the lodafast in
deading local controversies at home; the public policies of the fora; and the famibiihe trial
judge with the applicable state law in diversity caséd.’at 879-80 (internal citations omitted).

1. DISCUSSION

Defendant Sandaargues that this action should be transferred to the Distfi@elaware,
because thatiBtrict is an appropriate forum in which Plaintiffs’ action could have beerghtpu
and transfer would serve the interests of justice and cenan Specifically, Deferaoht
maintairs that transfer is warranted because several related actions involving theaténb are
already pending in the District of Delaware, and that forum has alreadiafazed itself with the
complexities involved in the related actions response, Plaintiffs argue that there is no judicial
economy to be gained by transféecausehe issues that will be raised in this metiodd
manufacturing patent dispute differ from those raised in the methtvdatment case that was
previouslytried inthe District of Delaware. Additionally, Plaintiffs argue that this action lshou
remain in the District of New Jersey, because there are strong ties betweartidsegnd New
Jersey, and the operative facts giving rise to this claim occurred in Nesy.Jer

A. The District of Delawareis a District in Which This Action Could Have Been
Brought

The threshold question on a motion to transfer venue is whether the transfereadsstrict
“district in which this action might have been brought.” 28 U.S.C. § 1404¢a):also Yang v.

Odom 409 F. Supp. 2d 599, 604 (D.N2D06). An action “might haveeen brought” in a



transferee district if that district has: “(1) subject matter jurisdiction ovesldimas; (2) personal
jurisdiction over the parties; and (3) is a proper veniafig 409 F. Supp. 2d at 6Qditing Shutte
v. Armco Steep Corp431 F.2d 22, 24 (3d Cir.1970)). The Court finds that those requirements
aresatisfiedin this case.

First, the District of Delawardnasfederal questiorsubject matter jurisdiction over this
actionpursuanto 28 U.S.C. 88 1331 and 1338(a), as well as umgebeclaratory Judgment Act,
28 U.S.C. 88 2201 and 2202. Second, there is no dispute that the District of Delaware has personal
jurisdiction over tle parties to this casedeed, theparties to this action are already litigating
severalrelated actionsn the District of Delawar@volving infringement of the Product at issue
here See Job Haines Home for the Aged v. Yo@3® F. Supp. 223, 227 n.5 (D.N.J. 1996)
(finding jurisdiction in the transferee district was proper, where theféraesdistrict already
exercised jurisdiction over these same defendants with regpdbese same allegations.”).
Moreover, while Momenta has been voluntarily dismissed from this action, the Castthat
there was personal jurisdiction over Momenta in the Distfi@elaware at the time the present
Complaint was filed, because Momenta is incorporated in Delaware, and has &elaratdry
action in that forum.Finally, Teva does not contest that venue in the District of Delaware would
have been proper under 28 U.S.C. § 14008lccordingly, because the District of Delaware could
have exercised subject matter and personal jurisdiction over the partiesagndper venue for
this dispute, th€ourt finds that this action “might have been brought” in the Bisdf Delaware.
See28 U.S.C. § 1404(a).

B. Transfer to the District of Delaware is in the Interests of Justice and
Convenience

Having found that this action could have been brought in the District of Delaware, the

Court must next address whether, on balance of the perfloerarafactors, transfer is in the

10



interess of justice and conveniencesee28 U.S.C. § 1404(ajjumarg 55 F.3dat 879. For the
reasons that folloythe Court concludes that transfer to the District of Delawappsoprate
1. Private | nterest Factors

Under Section 1404(a), the private interests a court should consider include:

(1) plaintiff's forum preference as manifested in the original choicéh€2jefendant's

preference; (3) whether the claim arose elsewhere; (4) the convenience of theparties

indicated by their relative physical and financial condition; (5) the convenierthe of
witnessegbut only to the extent that the witnesses may actually be unavailable for trial in
one of the fora; and (6) the location of books and records (similarly limited to #& ext
that the files could not be produced in the alternative forum).
Danka Funding LLC v. Page, Scranton, Sprouse, Tucker & Ford, P1G-. Supp. 2d 465, 474
(D.N.J. 1998) (quotingumarg 55 F.3d at 879) (internal citations and quotations omitted). The
Court finds that all of those factors are either neutral or favor transfer.

First, while courts generally give deference to a plaintiff's chofderum,the plaintiff's
forum preferences given less deference where, as in this casgl#mdiff has chosen a foreign
forum andthe operative facts giving rise to the claim occurred outside of the forum chosen by
the plaintiff. Liggett Grp 102 F. Supp. 2dt530 (“One situation where daknce to the choice
of forum is curbed is where the plaintiff has not chosen a home forunAnother situation is
where the choice of forum by a plaintiff has little connection with the operaiive 6f the
lawsuit.”); Danka Funding21 F. Supp. 2dt475 (“The plaintiff's choice, however, is entitled to
less deference where the operative facts of a lawsuit occurred outside thedtearad by
plaintiff.”). Here, it is undisputed that New Jersey is not Teva’'s home forum; Teva Ltd. is an
Israeli @mpany with its principal place of business in Israel, and Teva USA and Teva

Neuroscience are Delaware corporations with principal places of businessgsylPenia and

Kansas, respectively. Additionallgs discussed in factor three below, @wurt finds that the

11



operative facts of this case occurmadside of New Jersey¥herefore Plaintiff’'s choice of
forum is accorded less weight.

Second, as demonstrateditsyMotion, Sandoprefers theDistrict of Delawareas the
proper forum Sandoz’s forunpreference is bolstered by the fact thmmenta is a Delaware
corporation and several relatedthod-of-manufacturingases are currently pending before the
District of Delawareinvolving the same parties and claims as the presentinak&ling actions
filed by Plaintiffs and MomentaSeelntendis, Inc. v. River's Edge Pharm., L. 11-2838,
2011 WL 5513195, at *3 (D.N.J. Nov. 10, 2011) (finding factor two weighed in favor of transfer,
wherethe plaintiff had filed a related action in that forum). Thhis tactor weighs in favor of
transfer.

Third, theoperative facts giving rise to this claoid not occumwithin New Jersey.
Sandozarguesthat the central facts of this lawsoitcurredoutside of New Jersey, on the
grounds that none of the research, development, and testing performed by Momimgetoela
thegeneric version of the Product was performed in New Jersey, and the generic prbchatt wi
be manufactured in New Jersey. Sandoz also contends that alithoaghtainsa New Jersey
facility, the Sandoz personnel responsible for filing the ANDA at issue in thésreaide in
Sandoz’s Colorado facility. Conversely, Teva maintains that Sandoz conductedcacéted
to the infringing manufacturing processits NewJersey headquarters, and that Sandoz’s
infringing product will be sold and shipped to customers in New Jersey.

Courts in this district have adopted two different approaches to evaluating whe
operative facts aris@ patent infringement cases. On one hand, the majority of courts employ
the“center of gravity” approach, whidooks “to the location of the product's development,

testing, research and production, as well as where marketing decisions arératiaer than

12



where limited sales activity hagcurred.” Refined Recommendation Corp. v. Netflix, INQ,
07-04981, 2008 WL 474106, at *4 (D.N.J. Feb. 15, 2008) (citation omitedRicoh Co. v.
Honeywell, Inc.817 F. Supp. 473, 482 n.17 (D.N.J. 1993) (“In patent infringement actions, ‘as a
general rule, the preferred forum is that which is the center of gravity ottused activity.’)
(citation omitted)intendis 2011 WL 5513195, at *4 (applyingdticenter of gravity”
approach)see alsd&Synchronoss Technologies, Inc. v. Dropbox, No. 15-2192, 2015 WL
13064914, at *1 (D.N.J. Dec. 30, 2015) (employing center of gravity approach to find that claim
arose where “engineering, development, product design, marketing, and seaitgssdtook
place);Lanard Toys Ltd. v. Toys R Ux:laware,Inc., No. 14-1939, 2015 WL 3794595, at *4
(D.N.J. June 16, 2015) (“The center of gravity of this dispute is in the Middle Disitit¢orida
where the accused product was designed and develppEdr'example, ifRefined
Recommendation Corghe court employed the “center of gravity” approach and found that the
plaintiff's claim arose in California, where “[a]ll of Defendant's servers¢c@ssors, databases
and employees with responsibility for sales and marketing decisions [weatdd in Los Gatos,
California.” 2008 WL 474106, at *1, 4.

On the other hand,eva cites to recent unreported decisions that have empd\gadies
approach,” findingpatent claims arise&here the allegedly infringing products are sdike
Master Cutlery, Inc. v. Panther Trading Cblo. 124493, 2012 WL 6597056, at *3 (D.N.J.
Dec. 17, 2012) (“Intellectual property infringement occurs, among other placeg, avhe
allegedlyinfringing articles are sold.”see alsdrelebrands Corp. v. Mopnagdhlo. 14-07969,
2016 WL 368166, at *11 (D.N.J. Jan. 12, 201éport and recommendation adoptétb. 14-
7969, 2016 WL 355072 (D.N.J. Jan. 28, 20@@ding that patent infringement claim arose

where the allegedly infringing product was sol&pr examplein Master Gitlery, the court

13



found that the plaintiff's infringement claims arose in New Jersey, wheeteradant sold the
allegedly infringing product in New Jerse$ee2012 WL 6597056, at *3.

Having surveyed these casdw Court finds thathe “center of graity” approachis both
more commonly used and appropriate in this chseause the alleged infringement concerns a
generic prodct that has not yet been sold, and thus, the focushere the claim aroshould
necessarily béhe location wher&andoz’s begedly infringing poduct was designed,
developed, antested. Seelnternal Combustion Sols., LLC v. Yoshimura Research & Dev. of
Am., Inc, No. 13-02793, 2014 WL 1391178, at *3 (D.N.J. Apr. 9, 2014) (finding that the
operative facts in a patent infringement case occurred where the “all@gedlying products
were designed, developed, and tested . . R&jined Recommendation Cqrp008 WL 474106,
at *4; Bristo-Meyers Squibb Co. v. Andrx Pharmas., LNG, 03-2503, 2003 WL 22888804, at
*3 (S.D.N.Y. Dec. 5, 2003) (holding that in a patent infringement action based on an ANDA
filing, the operative facts occurred where the design anda@went of the infringing patent
occurred). Indeed, it would be unhelpfat this time prior to the sale of the generic product, to
adopt the sales approacliere,Sandoz personnel located in Coloradectronicallyfiled the
ANDA at issue from Sandoz’s Colorado facility. Moreover, none of the reseaxaiodment,
and testing performed by Momenta regarding the generic product was pestfioridew Jersey,
and the product will not be manufactured in New Jer§meDefs.” Mot. to Transfer 22, ECF
No. 8; Storer Decl. 1 15, 32. Accordingly, the Court findsRteintiffs’ infringement claims
did not arise in New Jersey. Nonetheless, becapseative facts giving rise to the clam@iso
did not occutin Delaware, the Court finds that this factor eutral.

Finally, the Court finds that the fourth, fifth, and sixth factors do not weigh in &dyor

against transfer. With regard to the fourth factor, “the convenience of the parties cgaadoy

14



their relative physical and financial conditiodfimarg 55 F.3dat 879, neither party has
provided evidence that litigation in this District or the District of Delaware woulshbecularly
inconvenient duéo physical or financial circumstancgsAdditionally, the Third Circuit in
Jumaraadvisedthat courts should only consider the fifth factor, the convenience of the
witnesses, “to the extent that the witnesses may actually be unavailabld fardna of the
fora.” Jumarg 55 F.3dat879. As with the fourth factor, neither party has proffered evidence
that its witnesses will be unavailable in either this District or the District of Delavéanailarly,
the Court cannot find, based on tieeord that books and records in this case could not be
produced in the District of Delaware. Accordingly, this Court finds thabfadour, five, and
six are neutral, and, on balance, the private interest factors weigh onliyshdavor of
transfer to the District of Delaware.
2. Public Interest Factors

Under Section 1404, the public interests a court should consider include:

(1) the enforceability of the judgment; (2) practical considerations that cakd the

trial easy, expeditious, or inexpensive; (3) the relative administrative dijfiouthe two

fora resulting from court congestion; (4) the local interest in deciding looalaversies

at home; (5) the public policies of the fora; and (6) the familiarity of the trial juite
the applicable state law in diversity cases.

® The Court’s holding regarding the fourth factor is limited to convenience as ésrétat
physical or financial meanslo that end, neither party has proffered evidence as to their relative
size, financial situations, or physical burdamnstigating in either district. However, as

explained in the Court’s discussion of the public interest factors below, that findingatoes
preclude this Court from concluding that transfer to the District of Delawa@nvenient in
terms offosteringjudicial efficiencyunder the publitnterestgrong of theJumaratest See
Bayer Pharma AG v. Watson Labs., |i¢o. 14-1804, 2014 WL 2516412, at *7 (D.N.J. June 2,
2014) (“While the Court believes it is self-evident that a single trial in oteewtauld be more
convenient to all parties than multiple trials in two states, nothing in the recoresssitjtat

eitha New Jersey or Delaware would be more convenient for the parties based orldare‘r
physical and financial condition.”).
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Danka Funding21 F. Supp. 2d at 474 (citidgmarg 55 F.3d at 879-80) (internal quotations
omitted). The Court findghat while most of these factors are neutral, factor two weighs heavily
in favor of transfer, and thusansfer to the District of Delaware is approf®ia

As a preliminary matter, because this case arises under a federal statute,rtbere i
guestion that a judgment entered in either district would be enforceable (factandribat the
judge in either forum would be appropriately familiar with the appletaw (factor six).See
Liggett Grp, 102 F. Supp. 2dt537. Additionally, after reviewing the docket statistics of this
District and District of Delaware, the Court finds that the relative administrative diifficu
resulting from court congestion (f@r 3) is comparable between the two distri@seFederal
Court Management StatistieSomparison Within Circuit (Dec. 31, 2016),
http://www.uscourts.gov/sites/default/files/data_tables/fcms_naodigiarison1231.2016.pdf.
Thus, these three factors areutral.

Moreover,because this is a patent infringement lawsuit, neither this District nor the
District of Delaware has a particular local interest in the dispute (factgr &md no District
specific public policies are implicated (factor fiveeeCOA Network, Inc. v. J2 Glob.
Commc'ns, In¢.No. 09-6505, 2010 WL 2539692, at *5 (D.N.J. June 17, 2010) (“Patent
infringement lawsuits are matters of national concern that are not ‘lagabeersies,” nor do
they implicate the public policies of angeforum.”);see also Intellectual Ventures | LLC v.
Altera Corp, 842 F. Supp. 2d 744, 760 (D. Del. 2012) (“In patent litigation, the local interest
factor is typically neutral, ‘because patent issues do not give rise to adotadversy or
implicate bcal interests.”) (quotin@riStrata Tech., Inc. v. Emulgen Labs., |37 F. Supp. 2d
635, 643 (DDel. 2008)). And, while the Court “recognizes that, ‘if there are significant

connections between a particular venue and the events that gave st téhss factor should
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be weighed in that venue's favorBayer Pharma AG v. Watson Labs., |ido. 14-1804, 2014
WL 2516412, at *10 (D.N.J. June 2, 2014) (quotimge Hoffmann-La Roche In&87 F.3d
1333, 1338 (Fed. Cir. 2009)), this Court hasadsefound that there are significant
connections betwedhe events giving rise to this lawsuit agitherthis District or the District
of Delaware. Accordingly, factors four and five are neutral.

Because the other public interest factors are unpeise, the dispositive question in
determining whether to transfer this action to theristf Delaware centers amhether the
practical considerations servedtibgnsfer would promote the interests of justice and
convenienceSee Liggett Grp.102 F. Supp. 2dt 537(“A mong the criteria in determining the
advisability of transfer is whether transfer will promote the interests w¢gu3. “One practical
consideration that supports transfer is efficiendylétro. Life Ins. Co. v. Bank Oni,A, No.
03-1882, 2012 WL 4464026, at *7 (D.N.J. Sept. 25, 2012). In that regardhetievielated
lawsuits exist, ‘it is in the interests of justice to permit suits involving the same padiessaes
to proceed before one court and not simultaneously before two tribunlsoh 817 F. Supp.
at 487 (quotingPall Corp. v. Bentley Labs., IN&623 F. Supp. 450, 453 (D. Del. 1981)). In
Ricoh the court explained that transfer in such circumstances has numerous benefits:

Cases can be consolidateefore one judge thereby promoting judicial efficiency;

pretrial discovery can be conducted in a more orderly manner; withesses caadthea

time and expense of appearing at trial in more than one court; and duplicativetitiga
involving the filing of records in both courts is avoided, thereby eliminating unraggess
expense and the possibility of inconsistent results.

Ricoh 817 F. Supp. at 487.
Here, the Court finds thatterestsof judicial economy favor trangféo the District of

Delaware. While this District has extensive experience in patent infringement lawsuits, the

District of Delaware is similarly experienced, and has already expandedrgidigtidicial
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resources familiarizing itself with tr@mplexinfringement issues concerning the ‘775 patent.
Indeed, Judge Sleet currently presides divermethod-ofmanufacturingactions involving
claims related to the ‘775 patent, and hleady presided over a seveay bench trial in a
relatedmethodef-treatmentaction involving the ‘775 patenAs theMylan Pharmaceuticals
courtrecognized“[i]t is difficult to imagine a more extravagantly wasteful and useless
duplication of time and effort than for multiple suits involving the same product and the ‘775
patent, instituted within the past several months, to proceed in different dist@6ts7" WL
958324, at *7 (interal quotation marks omitted).agree thatransferring the present action to
the District of Delaware woultbster the judicial economy outlinedJdnmarg and prevent the
sort of needless duplication of time and effort recognized biiii@n Pharmaceutalscourt.
BeforeMylan PharmaceuticalandSynthon Pharmaceuticalgere transferred to the
District of Delaware, Tevarguel that thepresent action involved different issues thiaa
Consolidated Action befordudge Sleet, because this case involves a methonufacturing
patent rather than a methofitreatmenpatent Howeverthatsameargumenwas rejected by
the Qurt inMylan Pharmaceuticals Mylan Pharmaceutical]2017 WL 958324, at *7 (holding
that although the method-tleatment casmvolved different issues than the method-of-
manufacturing case, transfer would promote judicial economy because X&ftesiee litigation,
the District of Delaware is familiar with the parties as well as the products at issisedag®.”).
And, while the District of Delaware may not have gained familiarity with all of the issues in this
method-ofmandacturing case, courts in thigdirict routinely transfer cases to other forums
where related, but not identical, cases are already pen8egRlatinum Partners Value
Arbitrage Fund, L.P. v. TD Bank, N,ANo. 10-6457, 2011 WL 3329087, at *4 (D.N.J. Aug. 2,

2011) (“The existence of multiple cases in Floriaich Plaintiffs concede are ‘related
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generally’'to this case, confirms that the Southern District of Florida is a convenient forum
the parties to litigate this ca®e.see als®Bayer Pharma AG2014 WL 2516412, at *@The
Court notes that this factor will weigh in favor of transfer as long as tles eas sufficiently
similar, and that theegal claims and issues involved need not be identical.”).

More importantly, at this juncturehe parties to this case are active participamtise
transferrednethodef-manufacturing cases pending before@itrict of Delawarghat are
similar oridentical to this case; that iBeva allegesn those cases, as it does here, that the
defendants have committed patent infringement by attempting to market, ntareyfand sell a
generic version athe Product. Additionally, @8va’sDecember 19, 2016 action, as well as
Momenta andAmneal’s declaratory judgment actmm@are pending before the District of
Delawarg and concern the same ‘775 patent at issue in this €esgardless of whethénis
case is sufficiently related to tiheesthod-of{reatmenissues raised in the completed
Consolidated Actionthe fact thavarious method-of-manufacturing cases invalvine same
claims, patent, andr8duct at issue in this case are currently before that District militates
strongly in favor otransfer.

For the same reasqrigeva’s argument that the present action could not be consolidated
with the pending Delaware litigation, because Judge Sleet already tried to ttomihie
Consolidated Action, is without merit. While the Court acknowésdtpat th€Consolidated
Action is completemethod-ofmanufacturingases involving the ‘775 patemave already been
transferred to the District of Delaware, and Momenta has filed a declaratiory r@ising the
same claims in that forumEven acceptiop Teva’'s argument that joinder under 35 U.S.C. § 299
would beimpracticablethe presenactioncould be consolidated with tansferredactiors and

Momenta’s actiorfor pretrial purposesin re EMC Corp, 677 F.3d 1351, 1360 (Fed. Cir. 2012)
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(“In exerasing its discretion, the district court should keep in mind that even if joinder is not
permitted under Rule 20, the district court has considerable discretion to coescdisias for
discovery and for trial under Rule 42 where venue is proper and there is only ‘a common
guestion of law or fact.”) (quotinge®. R. Civ. P.42(a)). Whether this case would ultimately be
consolidated with the related cases pending in the Distrldelaware is a matter for thabwart;
however transferring this cas® the District of Delaware presents the opportunity for
“coordinated discovery schedules and proceedings if the district court in [De]avae so
inclined.” Platinum Partners Value Arbitrage Fung011 WL 3329087, at *6. Indeed, at a
minimum, transferwould minimize inefficiencies for the parties, given the fact that many of the
same witnesses and party documents are likely to be presented in this case abhossH|csses
pending in Delaware, includingter alia, testimony from the inventors of the ‘775 patent.
Accordingly, the Court finds that transfer to the District of Delaware wareeshe interests of
justice and convenience by fhiting judicial economy and minimizing inefficiencies for the
parties.

In summary, most of thdumarafactors are either neutral or slightly favor transfer to the
District of Delaware. However, the practical considerations and issuadi@ajieconomy to be
gained from transferring this action to the District of Delaware, wheeraeelatednethod-of-
manufacturing actions concerniigringement of the ‘775 patent and involving the same parties
are already pending, weigh heavily in favor of transfer. Therefore, the Guistlhat, on

balance of the pertinedumarafactors, transfer to the District Delaware is appropriate
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V. CONCLUSION

For the foregoing reasortbe Court finds transfer to the District of Delaware is

warranted in this case, and thus, Sandoz’s Mdbadmansfer iISGRANTED.

Dated May 23 2017 /s/ Freda L. Wolfson
Hon. Freda L. Wolfson
UnitgdsDistrict Judge
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