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EIKA, U.S. DISTRICT JUDGE:

Before the Court are four motianthree motions to dismiss for failure to state a claim
filed on September 22017, by (1) Defendants Nathaniel McQueen, Jr. and Mark Ry@sP
Defendants”)(D.l. 17), (2) Defendants Gregory Babowal, Matt Denn, and Stephen Smith
(“Prosecutor Defendants”) (D.l. 2(9nd @) Defendants Robert M. Coupe, David Pierce, Marcello
Rispoli, Todd Drace, and George Gill (“DOC Defendants”) (D.l., 28) well asone motion
(D.I. 28), filed on October 20, 2017, by Defendant Deborah Weaver (D.l. 28), tahein
Prosecutor Defendants’ motion to dismiss. Plaintiff opptise motions to dismiss (D.l. 36, 37,
38), but does not oppose Weaver’s motion to join.

For the reasons set forth belotihe Court GRANTS the motions to dismiss of S
DefendantgD.l. 17), Prosecutor Defendar{d.l. 20), and DOC Defendants (D.I. 23).

l. BACKGROUND

This litigation stems from the investigation, prosecution, conviction, and incéooeod
Plaintiff IsaiahMcCoy (“Plaintiff” or “McCoy”) for the May 4, 2010 murder of James Munford.
(D.I. 1 185see also id{ 23). On July 6, 2010, Plaintiff was indicted for the murder of Munford.
See State v. McCpio. 1005008059A, 2012 WL 5552033, at *1 (Del. &uiCt Oct. 11, 2012).
The first trial was prosecuted by Defendants Favata and Weaet. (11 39, 49). Plaintiff
represented himseffro sewith the aid of standby counsel. $ee, e.g., id] 169). On June 29,
2012, the jury returned a guilty verdict agaiR$aintiff for the murder of James Munfordld(
1 164). On October 11, 2012, the court sentertaiatiff to death. Id. § 171).

Plaintiff filed for postconviction relief and, on January 20, 2015, the Delaware Supreme

Court reversed his conviction and remanded the case for a new latidf. 163). Explaining the

1 The Court also grants Weaver’s motion to j@nl. 28) e unopposed.



reversal, the Delaware Supremeutt noted that the trial court had committed a “rev@&atson”

error andthatDefendat Favata engaged in a number of improper actions during the prosecution
of the case.See generally McCoy v. Statiel2 A.3d 239 (Del. 2015). The Delaware Supreme
Court also found that, “[a]lthough there was no physical evidence linking McCoy tarties tire
record does not support McCoy’s argument that the evidence was insufficiemtwict him.”

Id. at 268.

After remand Plaintiff’'s second trial- a terday bench trial- began on January 9, 2017.
(D.I. 1 1 192). The second trial was prosecuted by Defendants Babowal and $chifly.52,
56-57. McCoy was represented by counsafter trial, on January 19, 201PJaintiff was found
not guilty of the murder of Munford and released from prisad. (194, 197).

On July 28, 2017, Plaintifiled the Complaint in this case. (D.l. 1). Plaintiff's Complaint
includes seven counts against twelve defendants, and the caisatarious theories of liability
arisingunder federal and state law.

A. The Defendants

The twelve Defendants in this action had roiesthe investigation, prosecution or
incarceration of Plaintiff. The individual defendants are briefly sumnabzéow.

e Defendant Ryde was a homicide detective employed with the Delaware State
Police (D.l. 1 1 59He was assigned as kanvestigator in the shooting death of
Munford. (d. 1 61).

e Defendant Coupe was the Superintendent of the Delaware State Policeratthe ti
of its investigation into Plaintiff's involvement in Munford’s deafid. I 8). He
later went on to become Commissioner of the Department of Corrections in early
2013. (d. 1 72). Defendant McQueen was the Superintendent of the Delaware
State Police from December 20, 2012 during the investigation into Plaintiff, and he
continued to hold that position duringatiff's retrial. (d. § 73). According to

the Complaint, both Coupe and McQueen were responsible for training and
supervising all Delaware State Police detectives, including Rydef 70, 74).



B.

Defendant Favata was a prosecutor with the Delaepartment of Justice, and
he wagthe“lead prosecutor” in the first trial of Plaintiff.Id. 1 39).

Defendant Weaver was likewise a prosecutor with the Department of Jarstice
workedon Plaintiff's first trial. (d. T 49).

Defendant Denn was thAttorney General for the State of Delawarem
January2015 until January 2019Id( § 25). According to the Complaint, Denn
was involved in overseeing the retrial of Plaintéhd “Denn and his predecessor”
were also purportedly responsible for training and supervising Department of
Justice prosecutors includingter alia, Favata and Weaverld( { 33).

Defendants Babowal and Smith were prosecutors with the Department oé Justi
who worked on Plaintiff's second trial.Sgeid. 11 52, 5556). According to the
Complaint, Smith was specifically hired by Denn to prosecute Plaintiff in the
second trial. I¢l. 1 56).

Defendant Pierce was the Warden of the James T. Vaughn Correctional Center
where Plaintiff was incarcerated until he was releasedJamuary of 2017.
(Id. 19 76, 19Y.

Defendants Rispoli, Drace and Gill were corrections officers at the James T.
Vaughn Correctional Center while Plaintiff was incarcerated théde{[{{ 7779).

Allegationsre: the Investigation and the First Trial

Plaintiff alleges that Defendants Ryde, Favata, and Weaver conducted a tonatiyu

deficient investigation into Munford’s deathD.{. 1 1 110). Plaintiff contendsinter alia, thatthe

investigation identified several eyewitnesses to the shooting who did not id@ntifys being

present at the scene, aifé investigation included no forensic or physical evidence placing him

at the scene.Id. 11 8B-95 98). Plaintiff acknowledgs that two witnesses, Deshaun White and

Reykeisha Williams, identified him &gingpresent at the shootingld({ 96). Plaintiff alleges,

however, that Defendant Rytfailed to conduct an investigation to discover evidence that would

have corroboratedr refuted the patently incredible and eebanging versions of the stories told

by White and Williams” id. { 67), and thaDefendantRyde Weaver, and Favat&mployed

discredited interrogation techniques including lying to White and Williamgdierto induce them



to provide false testimony against Plaintiff McCoyd.(f 118). Plaintiff allegesthat White and
Williams received “sweet plea deals” in exchange for their testimony against Plaffuif] 96).
According to Plaintiff, Defendants Ryde, Weaver and Favata suggested to those witnesses that
Plaintiff was responsible for the murdetd.(Y 97).

On May 11, 2010, basedter alia on information fromWhite and Williams Defendant
Ryde swore an affidavit in support of an arsgarrant, which was issued by a Justice of the Peace.
(Id. 17 12122). Plaintiff alleges that the “affidavit in support of the arrest warrant for Plaintiff
McCoy contained material misstatements concerning the content of the suceeitlarihe
videotae and the statements given to Defendant Ryde by Reykeisha Williaras.Y 121).
Plaintiff further alleges that Ryde did not consult “several detectives whe tnaned in the
technology of gunshot residue,” that “no detective was asked to reconstruct thegsludoti
Mr. Munford and no detective made any attempt to reconstruct that crime,” and tleataited
to relinterview certain eyewitnessedd.(11 124, 129, 138).

Plaintiff also contends that Favata engaged in prosecutorial misconduct dufirgj thal
by belittling Plaintiff, vouching for witnesses, interfering with Plaintiff shtigo represent himself
at trial, interfering with his communications with stamgl counsel, lying to the trial judge, and
provoking and threatening Plaintiffld( { 6). Favata was reprimanded by the trial judge for his
conduct. Id. T 153).

C. Allegationsre: the Second Trial

Plaintiff asserts that certain Defendants improperly tried him a second tirtiee fiteath
of Munford. SeeD.I. 1 1 172-193). Ingsticular, Plaintiff alleges that Defendants Denn, Ryde,
Babowal and Smith knew there was “no credible evidence to support the charges thfit Plaint

McCoy was involved in the shooting” but nevertheless attempted to retry Pkmttiagain seek



the deatlpenalty. (d. § 172). Plaintiff contends that, although these four Defendants knew that
crucial eyewitness testimony implicating Plaintiff was “completely unreliable, Disiendants
made no attempt to search for evidence that would either corroboregtuie the eyewitness
testimony. [d. 1 173175). In fact, according to Plaintiff, Defendants Denn, Ryde, Babowal and
Smith had knowledge of “independent evidence” that contradicted the eyewitneserigst{d.

1 177). According the Complaint, thetrial and continued pursuit of the death penalty was “in
bad faith” because Defendants Denn, Ryde, Babowal and Smith knew there wascfarguffi
evidence to convict Plaintiff.” 1d. 1 178).

During the pursuit of the second trial, according to Plaintiff, Defendants Denn, Ryde
Babowal and Smith attempted to negotiate a plea deal with Plaindiffff {81). Plaintiff alleges
that he was “threatened” with a sentence of life in prison (if convicted atitritie hopes that
would plead guilty to manslaughtedd.(] 184). Plaintiff suggests that this plea offer, which was
allegedly authorized by Denn, was an attempt to “save face” and avoid an acqtiitatetrial.

(Id. 191 187188). In response to the plea offer, Plaintiff alleges that he offered to take apblygr
test if the eyewitnesses implicating him would do the sarte.§ (L89). According to Plaintiff,
Defendants rejected the polygraph offer because they knew their “stas®@t . . . were not being
truthful.” (Id. 1 190). Plaintiff alleges that, during the second trial where he was ultimately
acquitted, “the Staté’knowingly, “maliciously” and “in bad faith” offered eyewitness testimony
that was “unreliable, biased, contradictory, incredible, unsupported by anyi¢os@dence and

refuted by eyewitness statementsld. {[ 193).

2 Plaintiff does not indicate who “the State”as provide specific factual allegations to

support his assertions.



D. Allegationsre: Incarceration

From May 2010 until his release on January 19, 20E|ntiff was incarcerated in the
James T. Vaughn Correctional Center (“*JTVCC”) in Smyrna, Delawérg. 1( 13 see also id.
11 15, 24. Plaintiff alleges that, for “the vast majority of [his incarceration, he] was held in
solitary confinement in the [security housing unit] at JTVCC,” including the tintglé he was a
pretrial detainee.” Id. 11199-200).In the security housing unit, Plaintiff was “permitted to leave
his cell for only fortyfive minutes, three times a week.Id.(f 201). Moreover, Plaintiff alleges
that while he was in the security housing uodrtain unnamed “Prison Defendantbéa and
tortured [him],” “allowed other Department of Corrections personnel and otherasrtabeat
and torture [him],” “denied [him] proper medical care,” “emotionally and psychoddly abused

[him],” “spat in [his] food,” “denied [him] access to the law library and denied lucess to his

legal counsel,” “transported [him] . . . in small and highly dangerous prison vans preavdked
[him], and charged him with and convicted him of disciplinary violations without jusecawdue
process.” (Id. 1 203-210).

. LEGAL STANDARDS

When a complaint is challenged byrale 12(b)(6) motion to dismiss, the Court conducts
a two-part analysis.Fowler v. UPMC Shadysidé&78 F.3d 203, 210 (3d Cir. 2009). First, the
Court separates the factual and legal elemanésclaim, accepting “all of the complaint’s well
pleaded facts as true, but [disregarding] any legal conclusidesat 210-11. Second, the Court
determines “whether the facts alleged in the complaint are sufficient to. shavwplausible claim
for relief.” 1d. at 211 (quotinghshcroft v. Igbal556 U.S. 662, 679 (2009)). To withstand a Rule
12(b)(60 motion to dismiss, a complaint must contain “sufficient factual mattaptec as true,

to ‘state a claim to relief that is plausible on itstfaclgbal, 556, U.S. at 678 (quotinBell Atl.



Corp. v.Twombly, 550 U.S. 544, 570 (2007)\ claim is facially plausible where “plaintiff pleads
factual content that allows the court to draw the reasonable inference thatehdaaht is liable
for the misconduct alleged.” Igbal, 556 U.S. at 678."A pleading that offers ‘labels and
conclusionsbor ‘a formulaic recitation of the elementsatause of action will not do.’fd.

“In deciding a Rule 12(b)(6) motion, a court must consider onlyctmeplaint exhibits
attached to the complaint, matters of public record, as well as undisputed awthentients if
the complainant’s claims are based upon these documevitsyer v. Belichick605 F.3d 223,
230 (3d Cir. 2010). The Court is not obligdtto accept as true “bald assertioms*unsupported
conclusions and unwarranted inferentellorse v. Lower Merion Sch. Disti32 F.3d 902, 906
(3dCir. 1997) Instead;[tlhe complaint must state enough facts to raise a reasonable expectation
thatdiscovery will reveal evidence of [each] necessary element” of a plardiéfim. Wilkerson
v. New Media Tech. Charter Sch. le22 F.3d 315, 321 (3d CR008) (internal quotation marks
omitted).

1. DISCUSSION

As noted aboveRlaintiff's Complaint inclaes seven counts against twelve defendants
raisingnumerous theories of liability under federal and state @aunts I, II, Ill, and IV include
claims againstarious Defendantandwill be evaluated in turn. Counts V, VI, and VII are solely
pled against Defendant Favata, who has yet to be sefittegdrocess in this caserhose Counts,

as well as any allegations specific to Fawat@ounts I}V arenotaddresseth this opinion.



A. Count I: Malicious Prosecution, Deprivation of Liberty Without Due
Process of Law, False Arrest, And Denial of The Right to Counsel And
TheRight toaFair Trial, Assault, and Deliberately Failing to Conduct
a Congtitutionally Adequate I nvestigation 42 U.S.C. §1983

Plaintiff asserts Count | again§lefendants FavataDenn, Weaver, Smith, Babowal,
Coupe, McQueen, and Ryde(SeeD.I. 1 at pg.48). Plaintiff asserts that

[Defendantp acting individually and in concert with one another

and with malice and specific knowledge that probable cause did not

exist to arrestgetain or prosecute Plaintiff McCoy for the death of

Mr. Munford, nevertheless intentionally caused Plaintiff McCoy to

be arrested, detained, charged, and prosecuted, convicted and
sentenced for that crime, thereby violating Plaintiff McCoy’s clearly

estdlished rights, under the Fourth and Fourteenth Amendments of

the United States Constitution to be free of prosecution absent
probable cause.

(Id. 1 226). He alleges that they “unreasonably relied on biased unreliable, contyadictor
uncorroborated itnesses.” If. 1227). And thatDefendants failed to conduct any reasonable
investigation into the death of Mr. Munford, which resulted in an unlawful arrestraséelqution
of Plaintiff McCoy.” (d. 1228). Plaintiff further begesthat “[a]s a reslt of Defendantsactions,
Plaintiff McCoy was denied his rights to counsel and to a fair trjll.” 232).

“Section 1983 provides a cause of action against ‘every person who,” under the color of
state law, ‘subjects, or causes to be subjected,” another person to a deprivatiauerfalyf
protected right.” Barkes v. First Correctional Medical, Incr/66 F.3d 307, 316 (3d Cir. 2014),

rev'd other grounds 135 S.Ct. 2042 (2015). The Third Circuit has repeatedly held that

3 It is wholly unclear from the pleading wh of the many listed offenses in Count I Plaintiff
is asserting against aoye of the eight defelantsnamed in the Count. Imis opposition
to the motion to dismiss (D.l. 37M)cCoy clarifies with respect to certain claimsg, he
states that he is not pursuing the false arrest claim and the right to counsehatwaig
fair trial claim against Defendants, Coupe, McQueen, and Ry.d# {7, n. 1)), but he does
not clarify to all. To the extent Plaintiff's adigations against argivendefendant are not
clear,they aredismissed for failure to giviair notice of the clams and the grounds upon
whichtheyrest. Twombly 550 U.Sat 554-55.



“[g]Jovernment officials may not be held liable for the unconstitutional conduct of their
subordinates under a theoryrepondeat superidut rather “a plaintiff must plead that each
Government-official defendant, through the official’s own action, has violated theitQbast™
Bistrian v. Levj 696 F.3d 352, 366 (3d Cir. 2018ptinglgbal, 556 U.S. at 676). Two exceptions
to the baron supervisor liabilityexist

First, “liability may attach if [a supervisatefendant], ‘with

deliberate indifference to the consequences, established and

maintained a policy, practice or custom which directly caused [the]

constitutional harni Second,"a supervisor may be personally

liable under 8 1983 if he or she participated in violating the

plaintiff’s rights, directed others to violate them, or, as the person in

charge, had knowledge of and acquiesced’ in the subordinate’s
unconstitutional conduct.”

Barkes 766 F.3d at 316 (alterations in original) (citations omitted) (quatiMy ex rel. J.M.K. v.
Luzerne Cnty. Juvenile Det. GtB72 F.3d 572, 586 (3d Cir. 2004)).
1. Defendant Denn

DefendantDenn was the Attorney General for the Stat®efaware from January 2015
through the time of Plaintiff's acquittalld(  25). Plaintifidoes not specific which of the offenses
in Count | it asserts against Denn, blieges that “Defendant Denn succeeded to the liabilities of
his predecessor . .who oversaw the . . . constitutionally deficient initial investigation and
prosecution of Plaintiff McCoy,” and that Depersonally oversaw Plaintiff's retrialld( 11 30-
31). Further, Plaintiff alleges that Denn “negligently hired, trained, sigedrand retained
Department of Justice prosecutordd. {(33). Inseveraplaces intheComplaint, Plaintiff alleges
that Denn took actions with respect to thitial investigation and prosecution Bfaintiff, but
those albccurredpriorto Denn’s election as Attorney Generdd. {1 123124, 137138). Lastly,
Plaintiff contends that Denn hirddefendantSmith “specifically for the prosecution of Plaintiff

McCoy” (id. T 31),that Dennsought to retry Plaintiff after the Supreme CourtDeelaware



reversed his conviction, and that Deatel authorized a plea offer of manslaughter to Plaiotiff
purportedly politically motivated reasorid.(11172, 184, 188).

As a preliminary matter, Dentioes notsucceed tany liability of actions taken by his
predecessor. Section 1983 liabilgypremised on the personal involvement of a defendant in the
alleged wrongdoingSee Evancho v. Fishet23 F.3d 347, 353 (3d Cir. 2005). As Plaintiff admits
in hisComplaint, Denn did not become tBelawareAttorney General until January 20(5.1. 1
1 25) and thus the Court only considelegationsagainst Denrthat occurred after that date.
Those allegations includethe hiring of Defendant Smith, the decision to ré&fginiff, and the
offer of a plea deal prior tBlaintiff’'s second trial (Id. 11 31, 172, 184, 188).

Denn argues that the claims against him are barred by absolute immunitge¢oa
allegations madare “entirely based upon prosecutorial conduct.” (D.l. 21 at 7). The Supreme
Court has held prosecutors are absolutely immune from actions “intimatelyatsdogith the
judicial phase of the criminal procesdrhbler v. Pachtmam424 U.S. 409, 430 (¥8). Whether
a prosecutor is entitled to this immunity depends on whether they establigheihaictions
occurred while they were functioning as the state’s “advocatarfis v. County of Delaward65
F.3d 129, 136 (3rd Cir. 2006ki{ing Buckley v.Fitzsimmons 509 U.S. 259, 274 (1993)).
“[A]bsolute immunity does not extend to ‘[a] prosecutor's administrative duties those
investigatory functions that do not relate to an advocate’s preparation for tlad¢ionitf a
prosecution or for judicial proceedings.Yarris, 465 F.3dat 135 (quotindBuckley 509 U.S. at
273). In determining prosecutorial immunity questions, @oairt “must ascertain just what
conduct forms the basis for the plaintiff's cause of action, and it must ttesmitee whatunction
(prosecutorial, administrative, investigative, or something else entirbbt) @ct served.”

Schneyder v. Smitb53 F.3d 313, 332 (3d Cir.2011)[An] official seeking absolute immunity

10



bears the burden of showing that such immunity is justified for the function in quesBam’
v. Reed500 U.S 478, 486 (1991).

As to the allegations that Demommitted any offenses involving tlikecision to retry
Plaintiff and to offer a plea deal for manslaughfeDenn has absolutémmunity. “[A] cts
undertaken by a prosecutor in preparing for the initiation of judicial proceedings wratlpand
which occur in the course of his role as an advocate for the State, are entitled to ttepsaé
absolute immunity.” Buckley 509 U.S. at 273see alsdKalina v. Fletchey 522 U.S. 118, 126
(1997). Decisions to retry a defendant and to offer a plea deal to secure a convictior veithalu
are examples of conduct thare quintessentiallyprosecutorialand taken in the role as state
advocate Seeeg., Stankowski v. Farley87 F.Supp.2d 543, 552 (M.D. Pa. 2007) (finding the
negotiation of a plea bargain is conduct “intimately associated with the judicaé pif the
criminal process”).

As toclaims relating tallegatiors thatDennhired Smith‘specifically for the prosecution
of Plaintiff McCoy” (D.I. 1 1 31)it appeargthough is by no means cle#énpat Plaintiff is asserting
a negligent hiring or inadequate supervisitaim under § 1983 (See alsd®.l. 1 133) (alleging
Denn “negligently hired, trained, supervised and retained Department obJusisecutors such
as Defendants Favata and Wed&yeiTheThird Circuit has held that “claims of negligent hiring,

inadequate supervision, screening, and training” brought pursuant to § 1983 “must showethat ther

4 Plaintiffs Complaint generally states that “Defendants offered Plaintiff djc& plea to
manslaughter” (D.1. 1 § 184), but later specifies that “Defendant Denn agtidhie plea
offer” (id. § 188) To the extent that tise claims attach to Denn in his supervisory role
over Smith and Babowah the second triakhey fail See Van de Kamp v. Goldstehb5
U.S. 335, 345 (2009) (supervisory prosecutors also receive absolute immunity for conduct
implicating their advocacy function). Plaintiff himsedssertsthat “Defendant Denn
undertook no meaningful review of the case before authorizing and commencing the
retrial” (D.l. 19 32).

11



was a constitutional violation.L. H. v. Pittston Area Sch. Dis666 F. Appx 213,217-18 (3d
Cir. 2016)(“A ppellants cannot recover under any of these theories for the simple reason that they
have failed to establish an underlying constitutional violati¢citing Monell v.Degt of Soc.
Servs, 436 U.S. 658, 6901 (1978)). As discussethfra, Plaintiff has not sufficiently pleaati
an underlying constitutional violation, and thus arigim for negligent hiring, trainingr
supervision by Denfails.®
2. Defendants Coupe and M cQueen

DefendanCoupe was the Superintendent of the Delaware Btaiee ( DSP’) during the
investigation ofPlaintiff for the murder of Mr. Munford. (D.l. § 69). Plaintiff alleges that
“Coupe was grossly negligent in training, supervising, and retaining DefeRgidetand other
State Police officers and detectivegld. T 71). DefendaniMicQueen has been the Superintendent
of the DSP since December 20, 2012d. { 73). Plaintiff alleges that “McQueen’s training,
supervising, and retaining of Defendant Ryde was constitutionally deficiedt.f 15). Plaintiff
allegeghat, together;McQueen and Coupe were grossly negligent in hiring, training, supervising,
and retaining Defendant Ryde.”ld( { 113). The Complaint makes no additional allegations
against DefendantSoupe or McQueen with respect to their rassSuperintendent of DSP during
Plaintiff's first and second murder trials, respectively.

Twombly Igbal, and their progensequirethat a complaininclude morehan “labels and

conclusions’or “a formulaic recitation of the elements of a causactibn.” Twombly 550 U.S.

5 Althoughthe Court does not address the constitutional violagsssrtedigainst Favata,
there are no allegations that Denn had a role in hiring, training or supervising fRavat
connection with the conduct underlying the clairgaiast Favata

6 With respect to Coupe, however, Plaintiff asserts that “Defendant Coupe wabealso t
Commissioner of the Department of Corrections beginning in March 2013, and thus
oversaw the cruel and inhumane treatment of Plaintiff McCoy while heneaserated.
(D.l.1172).

12



at 555;see alsdgbal, 556 U.S. at 678 In Igbal, the Supreme Cousxplainedthat “a court
considering a motion to dismiss can choose to begin by identifying pleadings tzatsd¢hey
are no more than conclusions, are not entitled to the assumption of tdutat'679. Further, the
Court noted that “[w]hile legal conclusions can provide the framework of a complaptiriust
be supported by factual allegationsld. In Igbal, even where thelaintiff argued that the

defendants were “the ‘principal architect” and “instrumental” in acdgptan allegedly
unconstitutional policy, the Court held that “[the] complaint has not ‘nudged [his] claims”
‘across the line from conceivable to plausibleecause “the allegains [were] conclusory and
not entitled to be assumed truéd. at 68681 (QuotingTwombly 550 U.S. at 570)Here Plaintiff
simply offers the legal conclusion that McQueen and Coupe were “gros$iyemtwith respect
to the employment and supervision of Defendant Rydkunnamed otheesd does natentify
any of the elements that would suppodiaim for failure to train or supervise or allegegy factual
supportfor such a claim. Plaintiff's claims against Coupe and McQueen for “hiring, tranin
supervising, and retaining Defendant Ryde” fail to state a claim upon vdtiehmay be granted
and musthereforebe dismissed.

In his opposition to the motion to dismiss (D.l. Fgintiff states that halso“is pursuing
the assault claim agairidefendant Coupe while he served as the Commissioner of the Department
of Corrections” and that “[t{jhose claims are addressed in the Opposition offPlsaiéih McCoy
to the DOC Defendants’ Motion to Dismiss.ld(at 7 n.1). To the extent that thiéegation is
related to the assault claim identified in Count I, Plaintiff's clainsfafection1983 requires that

Plaintiff plead sufficient factual support to allow the Court to plausibly infat & specific

Defendanthad personal involvement the deprivation of Plaintiff’'s constitutional rightsHere,

13



Plaintiff hasallegedno factghat support a plausible inferertbat Coupe is any more thpossibly
responsibldor wrongdoing.

Plaintiff argues Coupe “oversaw the cruel amdumane treatmerdf Plaintiff McCoy.”
(D.I. 1172). Not only ishisaconclusory statemetitat may be disregardeshderigbal, but this
allegation alsdails toinclude any facts tougigestthat Coupe participated in an assault, directed
others to assault Plaintiff, or knew of the assault(s) of Plaintiff and acqdiedeurthermore,
Plaintiff makes no allegation that Coupe “established and maintained a polaticeoa custom”
thatdirecly caused an assault against Plaindifid therefore, Plaintifitannot meet the limited
exceptions to the bar on supervisory liabilityg8in983 actions described Barkes SeeBarkes
766 F.3d at 316. ThuPBJaintiff has failed to sufficiently pleadaaim of assault against Coupe.

3. Defendant Ryde

Defendant Ryde is a homicide detective with the @8&the lead detective assigned to
investigate the murder of James Munford. (D.I. 1 16®&P Plaintiffs claimsagainsiRyderelate
to his allegations that Ryde'svestigation of Plaintiff for the murder of Munford was
“constitutionally defective.”(Id. §62).” Plaintiff allegeshat Ryde “decided Plaintiff McCoy was
the person who shot Mr. Munfor@dihd Ryde‘arrested DashauWhite and Reykeisha Williams
for the murder of Mr. Munford . . . and suggested to both perpetrators that Plaintiff McGoy wa
the shootel (Id. 1163-64). Plaintiff further alleges tha&yde, ‘{i] n conjunction with Defendants
Favata and Weaver . . . offered sweet plea deals to White and Williamstéskiégd that Plaintiff

McCoy was responsible for the homicide” and that “Ryde made knowingly taleenents and

In one of hisoppositionpapers Plaintiff accuses Ryde of violation of due process, failure
to conduct a proper investigation, and malicious prosecut®eel.|. 37 at 6-7).

14



failed to disclose material iofmation in and (sic) affidavit and warrant presented to and signed
by the trial court which was used to arrest Plaintiff McCoyd. {1 &-66).

According to the Complaint, Ryde “failed to conduct an investigation to discover evidence
that would have corroborated or refuted the patently incredible andleaeging versions of the
stories told by White and Williams” ardyde “employed discredited interrogation techniques
including lying to White and Williams in order to induce them to provide falsinesy against
Plaintiff McCoy.” (Id. 167, 118). Plaintiff alleges that “Ryde’s May 11, 2010 affidavit in support
of the arrest warrant for Plaintiff McCoy contained material misstatementsrrmng the content
of the surveillance of the videotape ah@ statements given to Defendant Ryde by Reykeisha
Williams.” (Id.  121). Plaintiff further allegeshat Ryde did not consult “several detectives who
were trained in the technology of gunshot residue,” that “no detective was askeahtimect the
shooting of Mr. Munford and no detective made any attempt to reconstruct that’aimdethat
Ryde failed to ranterview certain eyewitnessefid. {1 124, 129, 138).

Plaintiff combineshis due process anidnproper investigation claimstating that'[b] y
obtaining an arrest warrant without any investigation into whether there ygr{table cause to
arrest Plaintiff McCoy, the DSP defendants violated his substantive duegprigtes to life and
liberty” andPlaintiff calls the claims “necessarily intertwinedD.[. 37at 2, #8). Thus, the Court
will review these claims togetheand the malicious prosecution claimill be addressed
separately

a. Due Proces#Constitutionally Deficient Investigation

“[A]ln allegation of a failure to investigate, without another recognizable coiostgiut
right, is not sufficient to sustain a section 1983 claifBraw v. Fantasky68 F. Appx 378, 383

(3d Cir. 2003)(citing DeShaney v. Winnebago CBept of Soc. Servs489 U.S. 189, 1996
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(1989).8 The Fourteenth Amendment provides that “[n]o state shall . . . deprive any person of
life, liberty, or property, without due process of law.” UCRNST. amend. XIV, § 1. Here,
Plaintiff claims that the failure to conduatlegitimate investigation into the murder of James
Munford cost Plaintiff “his liberty and almost his life,” thereby implicating the due psockesise
(D.I. 37 at 8).

The due process clause “requires the States to provide a fair and bditviaination of
probable cause as a condition for any significant pretrial restraint ollibdaker v. McCollan
443 U.S. 137, 1423 (1979) Due process arising under the Fourteenth Amendiaesatisfied
upon the issuance of an arrest warrant predicated upon probable cawsbesndue process is
satisfied, aclaim arisingfrom anallegedy inadequatenvestigation cannot bmaintained See
Lincoln v. Hanshaw375 FApp'x 185, 190 (3d Cir2010Q. Moreover, the Third Circuit has found
that“in a section 1983 malicious prosecution actiona grand jury indictment or presentment
constitutegprima facieevidence of probable cause to prosecute.” Rose v. Bartle871 F.2d
331, 353 (3cCir. 1989). To rebut such evidence, a plaintiff must show “that the presentment was
procured by fraud, perjury or other corrupt mearid.”

Here,Plaintiff was indicted for the murder of James Munford on July 6, 28&8@McCoy;
2012 WL 5552033at *1. The Complaint includes no allegations (or factual supploat) the
grand jury indictment was procured by fraud, perjury or other corrupt means. In his eegpons
the DSP Defendants’ motion to dismiss, Plaintiff argues “it is believed that thémedicwas
obtained using these same misrepresentations and omissions with which the affaavit

obtained.” (D.l. 37 at 15). Plaintiff cannot, howewese his brief opposing a Rule 12(b)(6) motion

8 Here, Plaintiff's Complaint does not actually link the allegations of a due procdsson
with those relating to a constitutionally deficient investigation. The Court, however, wil
accept- for the purposes of this motiorthat they are necessarihytertwined.
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to dismiss to assert new theories or factual mattertednitomthe Complaint. See Commw. of
Pa. ex. rel Zimmerman v. PepsiCo, .|i836 F.2d 173, 181 (3d Cit988) (“It is axiomatic that

the complaint may not be amended by the briefs in opposition to a motion to digmiestial
guotations marks and citation omittgdjee also Schwartz v. OneWest B&&B, 614 F. Apix

80, 83 n.2 (3d Cir. 2015)'[W]e do not consider aftahefact allegations in determining the
sufficiency of . . . complaints.” (citingrederico v. thme Depqt507 F.3d 188, 201 (3d Cir.
2007)). Becausdlaintiff was indicted by a Delaware grand jury and failed to allege (with factual
support)that fraud, perjury, or some other corrupt means undergird the grand jury prbeess, t
Courtfinds that Plaitiff has failed to plead the requisite elements for a violation of the Fourteenth
Amendment’s due process clause stemming from the investigation of Plaintifief murder of
Munford. Plaintiff's claimagainst Rydef a constitutionally deficient investigatidail.

b. Malicious prosecution

Plaintiff has failed to plead a § 1983 clafor malicious prosecution. The elements of
such a claim are “(1) the defendant|[] initiated a criminal proceeding; (2) thimafpnoceeding
ended in the plaintifé favor; (3) the proceeding was initiated without probable cause; (4) the
defendant[] acted maliciously or for a purpose other than bringing the gleontiktice; and (5)
the plaintiff suffered a deprivation of libertgonsistent with the concept of seizure as a
consequence of a legal proceedin@iBella v. Borough of Beachwopd07 F.3d 599, 601 (3d
Cir. 2005) (citingestate of Smith v. Marasc818 F.3d 497, 521 (3d CR003)). Defendant Ryde
argues that a malicious prosecution “claim fails as a matter of law because .ahlgduse
existed for the plaintiff's arrest” and points to the indictment of Plaiasifprima facieevidence
of probable cause.(D.l. 18 at 16). Plaintiff's failure to allege the G@mplaint thahisindictment

was procured by fraud, perjury, or other corrupt mestessarily means that he has failed to
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plead the requisite third element of a malicious prosecution chaire. that his criminal
proceeding was initiated withoyrobable cause Plaintiff hasfailed to state a claim against
Defendant Ryde for malicious prosecution.

4. Defendants Smith & Babowal

DefendantsSmith and Babowal are prosecutors for the Delaware Department of Justice
who prosecute®laintiff at his second trial (D.I. 1 11 52, 55). Plaintiff alleges that Smith and
Babowal “conspired to induce Plaintiff McCoy to accept a guilty plea toreedhey knew he was
not involved in and that the State could not prewvel when Plaintiff McCoy refused toaept the
plea offer, maliciously prosecuted Plaintiff McCoy in a second tridid’ [ 53, 57). Plaintiff
also alleges that Smith and Babowalong with Ryde, Favata, Weaveand Denn) failed to
conduct a proper investigation, ignored exculpatory evidence prior to charging him, and did not
re-interview witnesses who “did not support their prosecutioid’ f 12324, 137-38).

As discussed above, § 19@ility is contingent upon personal involvement in the alleged
wrongdoing. Evanchg 423 F.3d at 353 Here, there is nothing specific alleged as to Smith or
Babowal’s role in the purportddilure to conduct a proper investigation, igmgy evidence, and
re-interviewing certain witnessesAnd the basis of those allegationw-the extent pleaded at all
— are events thabccurredprior to Plaintiff's first trial and before Smith and Babowal were
involved in his prosecution. Thus, Defendants Smith and Babowal cannot be liable for these
actions.

This leaves Plaintiff's allegations that Smith armbBwal offered Plaintiff a plea deal for

a lesser crime and elected to pursue a second trial when that deal was refudiedus&ed above,

o To the extent that Plaintiff intended to assert malicious prosecution agajrodttha other
Defendantdisted in Count Jthose claims likewise fafior the reasons stated regarding
Defendant Ryde.

18



prosecutors enjoy absolute immunity for those actions “intimately asedcwith the judicial
phase of the criminal processimbler, 424 U.S. at 430. Decisions to retry a defendant and to
offer a plea deal to secure a conviction without retrial fall squarely undeunteella of
prosecutorial conduct taken in the role as state advocate. For this reason, S8Babanal are
absolutely immune to 8§ 1983aims arising from the initiation of Plaintiff's retrial and their
decision to offer a plea deal for the lesser crime of manslauhter.
5. Defendant Weaver

Defendant Weaver was a prosecuoPlaintiff's first murder trial. (D.l. 1 § 49). The
Complaint alleges that Weaver, in conjunction with other defendaiffisred sweet plea deals to
White and Williams if they testified that Plaintiff McCoy was responsible ferbmicide,”
“employed discredited interrogation techniques including lying to White and Wd|idfailed to
conduct even the most fundamental investigation in an effort to find evidence to cdeaiora
refute the statements of White and Williams,” ignored exculpatory evidencégeagdged in
egregious and pervasive misconduct throughout the investigation and First Trial maiffPlai
McCoy.” (Id. 11 65, 117, 123, 137, 144). Plaintiff does not identify the purported “egregious and
pervasive misconduct” specifically undertaken by Weaver, lst¢ad alleges she “was present
throughout the trial and passively observed, permitted, and enabled Defendant Favata’s
misconduct.” [d. 1145. Plaintiff asserts that during the trial court's admonishment of Favata for
misconduct towards McCoy, the Coaddressed Favata directly and stated “[y]ou, sir, are an

experienced trial lawyer and | expect some better conduct out of you aidddsger [cecounsel]

10 Additionally, as noted above (n.9Rlaintiff has failed to plausibly plead a claim of
maliciousprosecution again®efendant$Smith and BabowalThegrand jury indictment
is prima facieevidence of probable cause, and Plaintiff has fadedake out a claim for
malicious prosecution.
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to some extentMs. Weaver is less culpable than you are in my opiniold” §(153). Plaintiff
concludes “Weaver was present for all of Defendant Favata’s misconduct duangifPl
McCoy'’s First Trial, and adopted, acquiesced in, ratified, covered up, faijg@vwent and failed
to report that misconduct(ld.  157). Lastly, theComplaint allegs that, following the conviction
at the first trial, Weaveétbragged to the preéssaying “[a]ll the evidence that was taken together
with corroborated testimony put together the crime as it happened’[tiimelpro sefactor was
very challenging.” 1. 11 16/-69).

In the Complaint, Plaintiff does netatewhich of his constitutional rights were allegedly
violated by Weaver See West v. Atkind87 U.S. 42, 48 (1988) (“To state a claim under § 1983,
a plaintiff must allege the violation of a right seed by the Constitution and laws of the United
States, and must show that the alleged deprivation was committed by a persporadgr color
of state law’). InsteadPlaintiff allegesclaimsbased on malicious prosecutidaiing to “conduct
any reasonable investigation;passively observ[ing], permitting], and enabl[ing] Defendant
Favata’s misconduct,” offering a witness a plea desahg “discredited interrogation techniques,”
and bragging to the press.

a. Malicious Prosecution

As previouslyaddressedhe grand jury indictment iprima facieevidence of probable
cause Plaintiff has failed to plead any facts sufficient to rebut that evidence, antifPlas
failed to make out a claim for malicious prosecution.

b. Inadequaténvestigation

Again, as previously discussed, “an allegation of a failure to investigateuwanother
recognizable constitutional right, is not sufficient to sustain a section 1983 cl@maw, 68 F.

App'x at 383 To the extent that Plaintiff claims that the failure to conduct a legitimate
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investigation into the murder of James Munford violated his due process rights, hisad&ifor
the reasons discussed supra with respect to Defendant Ryde.

C. Observing, permitting, and enabling Favata’'s conduct

Plaintiff has failed to state a claim alleging Weaver's liability for Defendant t&ava
conduct. The Complaint alleges that Weaver “passively observed, permitted, andd enable
Defendant Favata’s misconduct.” (D.l. 1 T 145). This accusation is insufficiesdtablksh
liability against Weavebecaus& 1983 liability must be premised parsonal involvement by a
defendant in alleged wrongdoingee Evanchat23 F.3d at 353. Though a limited exception to
this rule extends to supervisory liability “if they participated in violating plaiatif§hts, directed
others to violate them, or, as the person[s] in charge, had knowledge of and acquiesce{l in [the
subordinates’ violations,Thomas v. Bd. of Educ. of Brandywine Sch. Sch.,089 F. Supp. 2d
477, 496 (D. Del. 201Qciting A.M., 372 F.3d at 586), the Complaint makes no allegation that
Weaver participated in Favata’s actions, directed Favata to act, or wasipervisory position
with respect to Favata. Thus, where Plaintiff has failed to plead personal invotuem&'eaver
in Favata’'s allegd wrongdoing, and the Complaint provides no factual allegations to plausibly
suggest that the limited exception for supervisory liability applies to Weaisecldimfails.

d. Offering pleadeal

Plaintiff claims that Weaver “offered sweet plea deals to White and Williams if they
testified that Plaintiff McCoy was responsible for the homiidéD.l. 1 § 65). As discussed
above, prosecutorare absolutely immune from those actions “intimately associated with the
judicial phase of the criminal processirhbler, 424 U.S. at 430Moreover, the Supreme Court
has ‘hoted in particular that an oeof-court ‘effort to control the presentation of [a] witness

testimony was entitled to absolute immunity because it Wagly within [the prosecutos]

21



function as an advocate.Buckley v. Fitzsimmon809 U.S. 259, 27Z3 (1993)(quotinglmbler,

424 U.S. at 430, n.32 Here, he decision to offer a plea deal to a witness in exchange for their
testimony at trial is quintessentially an action intimately associated with the judiase pf the
criminal process and thus entitled to absolute immunity protection.

e. Discredited teloniques and statements to the press

Plaintiff claims that Weaver “employed discredited interrogation tectes” and “bragged
to the press” following Plaintiff’'s conviction“To state a claim under § 1983, a plaintiff must
allege the violation of a riglsecured by the Constitution and laws of the United States, and must
show that the alleged deprivation was committed by a person acting under coloe ddvstat
Harvey v. Plains Twp. Police Dép421 F.3d 185, 189 (3d Cir. 200@jting West v. Atkins487
U.S. 42, 48 (1988) Beyond alleging that Weaver took the actions above, the Complaint is devoid
of any explanation of which right secured by t8enstitution she violated. ~Without an
understanding of which constitutional rights these actions allegedly vitiiat€ourt cannot find
that the Complaint plausibly raiseg d983claim.

B. Count I1: Civil Conspiracy Under 42 U.S.C. § 1983

Count Il is asserted againdefendants Favat&Veaver, Ryde, Coupe, McQueen, Denn,
Babowal, and Smith(SeeD.l. 1 at 49).Plaintiff asserts thddefendants,acting within the scope
of their employment and under color of state law, agreed among themselves and with othe
individuals in the DSP and DDOQJ, to act in concert in order to deprive Plaintiff WoClis
clearly established Fourth, Fifth and Fourteenth Amendment rights to be fred) fuomeésonable
searches and seizures, (ii) false arrest, (iii) false imprisonment, (ligiona prosecution, (vii)

deprivation of liberty without due process of law, (viii) cruel and unusual punishment, (ix)
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interference with his right to counsel and ifderferencewith his right to a fair trial.” Id. T 235).

Plaintiff allegesDefendants undertook numerous overt acts in furtherance of the conspiracy.
To prevail on a civilconspiracy claim under §983 Plaintiff “must provethat persons

acting under color of state law conspired to deprive him of a federally protegietl Ridgewood

Bd. of Educ. v. N.E. ex rel. M,EL72 F.3d 238, 254 (3d Cit999) “A civil conspiracy isa

combination of two or more persons acting in concert to commit an unlawful act, or to ammit

lawful act by unlawful means, the principal element of which is an agreemerdrethe parties

to inflict a wrong against or injurypon another, and an ovext that results in damageAdams

v. Teamsters Local 11214 F. App’x 167, 172 (3d Cir. 2007) (internal quotations and citation

omitted). “[A] conspiracy claim requires more than mere conjecture as to an agreeGenbbs

v. Univ. of Del. Police Dép, 174 F. Supp. 3d 839, 859 (D. Del. 2016) (citxggat W. Mining.

& Mineral Co. v. Fox Rothschild LL®15 F.3d 159, 1789 (3d Cir. 2010) Rather a conspiracy

claim requires Plaintiff to “provide facts establishing theetiof the agreement, the parties

involved, the duration of the agreement and the object of the agreentnsée alsdSimonton

v. Tennis437 F. App’x 60, 63 (3d Cir. 2011)[T] he allegations of conspiracy must be grounded

1 Including: “[t]hreatening Plaintiff that Defendant Favata would get Plaingfhigxt time,”
“[a]rresting Plaintiff based on a knowingly false affidavit in support ofafiest warrant,”
“[d]etaining Plaintiff based on a wrongfulrast,” “[t]hreatening to falsely expose Plaintiff
as cooperating with the State and providing the State with information about the bloods
gang,” “[flalsely advising a prisoner that Plaintiff was a snitch whoideml/the State with
information about the bloods gang,” “[ijnducing Plaintiff to testify on his own behtikat
First Trial,” “[s]ponsoring the obviously false testimony of White and ‘aftis which they
knew to be false,” “[f]ailing to conduct a reasonable investigation into the shsamaf
Mr. Munford,” “[d]lemeaning belitting Plaintiff McCoy at trial,” “[w]rogfully
prosecuting Plaintiff McCoy, knowing that he was not guilty of the shooting of M
Munford,” “[s]Juborning and committing perjury during the court hearings and trials,”
“[d]efaming Plaintiff McCoy,” “[f]alsely reporting to prison inmate that Plaintiff McCoy
was cooperating with authorities against the Bloods gang,” “[h]avingtPiaMcCoy
sentenced to be injected with lethal chemicals until he was dead,” and “[h]avingffPlaint
McCoy incarcerated in solitary confinement on death row.” (D.l. 1 § 236).
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firmly in facts; they cannot be conclusory nor can they hinge on bare suspicions and éoleskati
speculation.”). Moreover, Plaintiff's claimnmust allegée'at least some facts which could permit a
reasonable inference of a conspiracy to be dravgroshy v. Piazza465 F. Appx 168, 173.3
(3d Cir. 2012).

Here, Count Il alleges that the Defendants “agreed among themselves and with other
individuals . . . to deprive Plaintiff McCoy of his clearly established Fourfth &hd Fourteenth
Amendment rights.” (D.l. 1 35). Plaintiff's allegation igvholly conclusory andhils toinclude
anyfacts that would permit a reasonable inference thatwoyefendantglet alone which two
or more Defendantsjonspired to violate Plaintiff's constitutional rightsThere are ndacts
pleackd regarding the time, place, or conduct of the alleged conspiracy between the listed
Defendantgdand unnamed othgrs BecausePlaintiff's civil conspiracy claimunderCount Il is
based on mere conclusory allegationsuist be dismissed for failure to state a claim.

C. Count I11: Excessive For ce, Assault and Battery, Torture Excessive For ce, and

Cruel and Unusual Punishment, and Interference with the Right to Counsel
and the Right toa Fair Trial 42 U.S.C. § 1983

In Count Ill, Plaintiff alleges thdbOC Defendantg? “with the intent to deprive Plaintiff
McCoy of his constitutional rights under the Fourtifth and Fourteenth Amendmepis
unlawfully detained Plaintiff McCoy, and subjected him to inhumimeatment and cruel and
unusual punishment, including, physt¢abuse, emotional abuse, psychological abuse, beatings,
assaults, torture, solitary confinement for excessive periods of timéegnided him of his right

to counsel and his right to a fair trial.1d({ 240). Plaintiff furtherallegesthatDOC Defendants

“held Mr. McCoy in solitary confinement in the Special (sic) Housing Uniit@augh Correction

12 Plaintiff asserts Count Il only against the DOC Defendan®&ee.l. 1 at 51 (Count IlI
against Pierce, Coupe, Rispoli, Drace and Gill)).
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Center, (“SHU”), knowing that such solitary confinement was causing psychallagid physical
damageo Plaintiff McCoy; and“intentionally subjected Plaintiff McCoy to an environment in
which corrections officers and other inmates provoked and assaulted Plaintiff Mat@sically

and emotionally abused him, spat in his food, and subjected him to other torturous indignities,
psychological anghysical abusé. (1d. 113-14). Plaintiff also alleges htwas rarely permitted

to leave his cell, was denied his rights to privacy, to visit the law library, angatiocleunsel, and

was generally treated cruelly and inhumanly thraughhe period of his detention.1d( 1 14).

Count Il providesno plausible allegationagainst any of thepecificDOC Defendants.

As discussedsuprg sec.lll.A., § 1983 liability requires Plaintifto show thatan individual
government defendant has personal involvement in the alleged wrongdointhedrability
cannot be based agespondeat superiorSee Bistrian696 F.3d at 366:Personal involvement
can be shown through allegations of personal directiof actual knowledge and acquiescence.”
Evanchg 423 F.3dat 353 (citingRode v. Dellarciprete845 F.2d 1195, 1207 (3d Cir. 1988A
plaintiff's complaint howevermustgo beyond generalized accusations of personal involvement
and insteadstate[] theconduct, time, place, and persons responsible” for the wrongdddng.
(citing Boykins v. Ambridge Area Sch. Dj€21 F.2d 75, 80 (3d Cit980)) Plaintiff fails to do

so here.

Here,Plaintiff's claims againsbDefendants Coupe and Pieffedl because they are based
solely onrespondeat superiorDefendant Coupe became the Commissioner of the Department of
Corrections irearly2013 andPlaintiff claimshe “thus oversaw the cruel and inhumane treatment
of Plaintiff.” (D.l. 1  72). Defendant Pierce was the Warden of JTVCC from the time of
Plaintiff's incarceration until February 2017d.(] 76). Plaintiff claims Pierce “directly oversaw

the unconstitutional, cruel and inhumane treatment.d.).( Apart from their roles as
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Commissoner and Warden, Plaintiff fails to provide any factual support for the assdrtbn t
Coupe or Pierce had personal involvement in any of the alleged wrongdoing.y Biesetting
that Coupe and Pierce “directly oversaw” wrongdoing is not a plausibleafattegation, and this
conclusory statement may be disregarded ulgteal. Plaintiff fails to provide facts to support
that eitherCoupe or Pierce participated in wrongdoing, directed others to engage in wrongdoing
against Plaintiff or knew others wevelating Plaintiff’'s constitutional rights and acquiesced to
that wrongdoing. Furthermore, Plaintiff makes no allegation that Coupe or Pestedlished
and maintained a policy, practice or custom” that directly caused injury tatifPlaiFor these
reasons, Count Iihust be dismisseas to Coupe and Pierce.

Defendants Rispoli, Drace, and Gill are each corrections officers at JWWiG@llegedly
“oversaw and participated in the cruel and inhumane treatment of Plaintiff McCloly 1 77-
79). The Complaintgenerallyalleges thatPrison DefendantsViolated Plaintiff's rights in a
number of ways, including beatings, abuse, spitting in his food, denying medical careyyang de
access to his legal counggl. at 11199-210, butPlaintiff provides nospecific allegationgasto
Rispoli, Drace, or Gill.Beyond naming the three JTVCC officers as defendants and alleging that
he was mistreated by “Prison Defendamtsiile in custody at JTVCPIlaintiff fails to plausibly
allege that Rispoli, Drace, or Gillaspersonally responsiblier that treatment.As other courts
in this District have stated, personal involvement by a defendant remains the touchstone for
establishing liability for the violation of a plaintiff’'s constitutional righfThorpe v. Little 804 F.
Supp. 2d 174, 184 (D. Del. 2011) (citidglliams v. Lackawanna Cty. PrispNo. 071137, 2010
WL 1491132, at *5 (M.D. Pa. Apr. 13, 2010%ge also Nash v. Connections CSP,,INo. 16
896 (GMS) (D. Del. July 19, 2018) (D.l. 274 at 13) (“When bringing a 8§ 1983 claim, a plaintiff

must allege that some person has deprived him of a federal right, and that the person&¢o caus
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the deprivation acted under color of state law.”). Plaintiff has not pleadigcientfactual content
to allow the Court to drava reasonableference that the Defendants are individuéfiple for
the alleged misconduct.

Moreover,Twomblyrequires Plaintiff provide “defendant fair notice of what the . . . claim
is and the grounds upon which it rest.wombly 550 U.S. at 55. Without setting forth which
of the “Prison Defendants” is alleged to have taken the actions outlined in the Ganiikntiff
has failed to differentiate betweBefendant@and has failed to plausibly allege how each, if any,
are liable for the violations allegetlVithout further factual allegatioras to Defendants’ personal
involvement in the alleged violation®laintiffs complaint®stops short of the line between,
possibility and plausibility” with respéd¢o any of the DOC DefendantsTwombly 550 U.S. at
557. Accordingly, the § 1983allegations againghe DOC Defendantil to state a claimand
Count Ill is dismissed

D. Count I'V: Malicious Prosecution

Plaintiff asserts Count IVa state lawmalicious prosecution clainggainstDefendants
Favata, Weaver, Denn, Smith, Babowal, and Ry&zel.I. 1 atpg.52). Plaintiff alleges that
“D efendants maliciously and without probable cause, initiated and continued the legadingee
against Plaitiff McCoy without probable cause, with malice and/or intent to injuréd” Y 244.
Plaintiff's claimas to Weaver, Denn, Smith, Babowal, and Rigle as a matter of lawUnder
Delaware law, a malious prosecution claim requirtsat Plaintiff show:

(1) prior institution or continuation of some regular judicial
proceedings agnst plaintiff in this action;(2) such former
proceedings must have been by, or at the instance of the defendant
in this action;(3) the former proceedings musiave terminated in
favor of the plaintiff herein{4) there must have been malice in

instituting the former proceeding&) there must have been a lack
of probable cause for the institution of the former proceed(6js;

27



there must have been injury omdage to plaintiff from the former
proceedings.

Wiers v. Barnegs925 F. Supp. 1079, 109B.(Del. 1996). Each of the elements are necessary for
a finding of malicious prosecutionid. The “lack of probable cause is&e quanonof malicious
prosecution,” howevegnd Plaintiff “has the burden of proving that the defendant lacked probable
cause when he . . . initiated charges against the plainfif@bal v. Wells Fargo Armored Serv
Corp, 269 F.3d 243, 249 (3d Cir. 2001). “[ljJn a common law action for malicious prosecution, a
grand jury indictment or presentment constitupesna facieevidence of probable cause to
prosecute.”’Rose 871 F.2cat353. ‘{T]his prima facieevidence may be rebutted by evidence that
the presemhent was procured by fraud, perjury, or other corrupt medds.”

The accuse®SP and Prosecutor Defendants argue that Plaintiff's common law malicious
prosecution claim must fail because Plaintiff has not plausibly pleaded thatwhe a lack of
probable cause for the initiation of formal proceedings. (D.l. 21 df7i®.l. at15-17) As
discussed abov®|aintiff was indicted and has failed to plead facts establishing that his indictment
should not support a finding of probable cause. He haddhed to state a claim for malicious
prosecution.

E. L eaveto Amend

Cognizant thaleave to amend “shall be freely given when justice so requiiesian v.
Davis 371 U.S. 178, 182 (1962) (citifgederal Rule of Civil Proceduts(a)), theCourt will
grantPlaintiff leave to amend his Complatatthe extent he believes he aamethe substantive
deficienciesidentified herein. The Court notes, however, that aside from the substantive
deficiencies,Plaintiff's original Complaint failed to specifically identify what claims it was
asserting against which Defendant(s). Count |,xan®le, included claims of at least six offenses

against eight different defendants without making clear how the claims wetedrelawhich
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claims were asserted against whom. Stague, groupsled puzzle pleading is inappropriate and
does not provid®efendants the required faiotice of the claims and the grounds upon which
they rest.To the extent, Plaintiff repeats this inappropriate pleading style in any pdognosaded
complaint, the Court will dismiss those claims with prejudice.

V. CONCLUSION

For the foregoing reasons, th@eemotions to dismiss (D.I. 17, 20, 28)e GRANTED.

An appropriate order will follow.
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