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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

MAXIMA ACUNA -ATALAYA, etal.

Plaintiffs,
V. : Civil Action
No. 17-1315
NEWMONT MINING
CORPORATION, et al.,
Defendants
McHUGH, J. April 11, 2018

MEMORANDUM

This case arises out of a land dispute between indigentssstence farmers in Peand
the Peruvian subsidianf a multinational gold miningompanyheadagiartered in the United
States.At the forefront is a rancorous struggle over the right to octlughand in question,
amidyearslong litigation in Peruvian courtsPlaintiffs Maxima AcuiiaAtalayade Chaupe and
her family complain of repeated invasions of their faatieging threats on their lives, assaults,
and destruction of livestock and cropeheyhavebrought this action in Delawarsgeking to
hold the American parent companies responsible for actions taken by their sylusidize
ground in Peru, contendirtgatPeruvian courts are inadequate to protect thBefendant
Newmont Mining Corporation and its affiliates strongly contest the facts, andriaxed to
dismissinvoking forum non convenien&NC).

Theultimate queson in the underlying dispute—how American corporations conduct
their affairs in less developed nations—has profound moral implications. Bsstiesbefore

me are legal and practicaDn the record here, | conclude ttfas case is centered in Peru
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There arentensedisputes over baseline facts for which the evidence is in Hérere is
ongoing litigation theregoverned exclusively by Peruvian law, and some of the conduct
Plaintiffs challengderewould appear to be permissible untdetlaw. And though there are
reasons to be concerned about the Peruvian judicial system, | cannot say tiatiy
inadequate as a forunh.will thereforegrant Defendants’ Motion, but mindful of some of the
concerndlaintiffs raise, addreshemby attaching conditions to dismissal.
|. Relevant Facts

This is an unusual case brought by Peruvian citizens living in a remote, mounta@#us ar
againsthe U.S.basedNewmont Mining Corporation and affiliated entitiegiich are engged
in the business of mining gold around the world. The area in question was long thought to
harbor gold, a suspicion that was confirmed by developmental drilling in the 1980s. In 1993,
with the support of the Peruvian government, the International Finance Corporationjae affil
of the World Bank, made a substantial loan to Newmont and a French-based partner for
development of a mineThatmine opened and substantial amounts of gold were recovered,
although the venterwas affected bglisputes between the companies forming the partnership
andby environmetal damageresulting in litigation in both the United States and P&mcal
protests erupted, sometimes ending in violence, both as a reaction to the envirctathental
exacted by the project and to a proposal to further expand the mining operatidhatlt is
proposed expansion that gives rise to this case.

Plaintiffs MaximaAcufiaAtalayade Chaupand her familyare indigenous campesinos

residing in the Northern Andes region of Peru on a parcel ofitead aredhey refer to as



“Tragadero Grande.” Maximaand her husband Jaime Chaupe Lozapoesent thahey
purchasegbossessory rights to that parcel from a family member in 199#heAime they made
that purchase, Tragadero Grande was part of communal land that belonged to the Campesino
Community of SorochucoOver the next five years Peruviammining company known as
Minas Congainderwent an extensive twaartprocesdo acquie that communaland which it
then sold to Defendants’ subsidiary, Mia Yanacocha [hereinaft&fanacoch] in 2001 2
Step one involved acquiring the communal land, and Step two purchasing the possessory rights
of each individual member of the community. After acquiring the communal land, Morega
dividedit into two units, and re-named these units to correspond with the two separate kgnd title
which for our purposes willdreferred to as the “Southern Parcel” and the “Northern Parcel.” It
then continued witlthe twaepart procesdy negotiating with individual possessors, like the
Chaupes, to purchase their possessory rights. There is a dispute over whether trewgnaupe
partiesto Minas Conga’s negotiations and ultimately sold their possessory righsgadero
Grande, whiclmow straddles both the Northern and Southern Parcels. Thatssmieg
litigatedin another case iReru.

Meanwhile, the Chaupe family has a cottage ori\tn¢hernParcel. Defendants contend
that Plaintiffs illegally occupied the land 2011. SeeDefs! P.I. Resp. Ex. 1A, ECF No. 38-1.
Plaintiffs counter that they have lived and farmedluat parcekince they prchased their
possessory rights in 1994. But, according to Plaintiffs, beginning in 2011, secusiiypelr
consisting ofYanacochastaff, the contracted Peruvian National Police (PNP), and the private

security company Securitisreatenedand continued their assault on various other family

! “Tragadero” means “throat” or “gullet” in Spanish. Hence, the name “Tragadarm&rderives from
the fact that the point where rainwater infiltrates the land is relatiaedg. SeeDefs.” P.I. Resp. Ex. 1A,
ECF No. 38-1.

2 Minas Conga ceased to exist sometafier that transfer. Pls.” P.I. Mot. Ex. 16 at v., ECF No. 27-16.



members.ld. at 4-5. Plaintiffs allege thasome combination of these entit@sysically
attacked, destroyed the property of, and terrorized Plaintiffs. Pls.” P.14VIBCF No. 28 For
example, Plaintiffs contend that in August 2011, Yanacocha security personnejetegter
huts, removed crops they had planted, struck PlaMtffimaon her arms and legs with sticks,
and knocked Plaintiff Jilda unconscious with the samesti€kaintiffs further allege that the
purpose of these attacks was to dispossess them of their portion of the land in faciitiate
the development of the proposeelwvgold mire, referred to athe Conga Projecbperated by
Defendantsand their Parvian subsidiary.

That project would represent a $4.8 billion expansion to Yanacocha'’s operations. As
proposed, the expansion would eradicate four mountain lakes, raising concerns that it would
threaten the water supply serving over 200 communities in the region, pasticulaght of
earlier problems. The Peruvian government initially approved the project owad br
community opposition” in 2010. Compl. {1 55-56, ECF No. 1. But about a year later, that
widespread community opposition, coupled with public demonstrations, resulted in the
government doubling back and suspending the operation. In part as a result, Defendant
Newmont Mining Corporation told the SEC in 2016 that “it does not anticipate being able to
develop Conga for at least the next five yeatd.”] 62. But Plaintiffs allege that none of that
has stopped the abuses and efforts to dispossess them.

Theyhavethereforebrought ths action in Delaware against Newmont Mining
Corporation and three of its subsidiaries: Newmont Second Capital Corpphgiamont USA
Limited, and Newmont Peru LimitedThey contend that Defendants are aware of such abuses,
andexercise sufficientontrol overyanacochand its operations in Peru to be able to stop them.

All of the Defendants are incorporated in Delaware and headquartered in Denver, Colorado.



Plaintiffs aver that theghose to sue ithe United Statelsecause justice cannat bad for them
in Peru, giverYanacocha influence over the government and judiciary.

Defendants contenthat Plaintifs overstate the extent of Defendamsect involvement
with and control oveXanacochand its security personnel oversedbeystrongly dispute
Plaintiffs’ factual account, alleging that Plaintiffs “omitted key facts emedted or exaggerated
others.” Defs.’ P.l. Resp2, ECF No. 37.Specifically Defendants disputiat Plaintiffs
occupied any portion of Tragadero Gramdany point between 2001 and 2011. According to
DefendantsYanacochdas been engagedpneliminary mining activitie®n the landince
2001, includingoy placing checkpoints to control accelsst did not encountd?laintiffs until
May 2011. Defendants streghatthe most prominent incident occurred in August 2011, and
rejectPlaintiffs’ factual accountDefendants alsassert tha¥anacoch& actionsarelegally
necessaryo protect their possessory rights to the portion they ocatnilg the yeardong
litigation ove who has legal right continuésNonethelessYanacochalecided taot interfere
with Plaintiffs’ activitiesin the portion of the Northerrarcel Plaintiffsnow occupy.
Defendants contend that theig ciot attempt to dislodge Plaintiffs until Plaintifsught to
expand theinccupancy.In addition,Yanacochdaspurportedly established a procedure to
allow Plaintiffs accesshroughYanacocha checkpoints, and has provided Plaintifie direct
phone number of high-rankinganacochaxecutivesvhomthey can call for immediate

authorization of entry.

% Under Peruvian law, one avenue to prevent loss of title in an ownership digmrte“adverse
possession” is the issue is to engage in-iselp” activities such as ejectment of thoseupying the
land. The parties, through their competing legal experts, dispute whether sochsaetjuiredfor the
party seeking to preserve ownership, but agree that such a legal right eristitess to say, the
possibility for physical confrontation looms large.



[I. Procedural Posture

Plaintiffs seek both injunctive relief and damagBgfendantsnove to dismissarguing
that Ddaware is an inconvenient forum becatlse relevant evidence, witnesses, artdrac
essential to adjudicating this came in Peru In their response to this Motion, Plaintiffs urge
that | firstaddresgheir moton for preliminary injunction, which, in part, asks that | order
Defendants and their agents to caaseallegecharassmendf Plaintiffs, bar Defendants and
their subsidiariefrom enteringTragadero Grandewithout Plaintiffs’ permission, and bar them
from attempts to communicate with Piaffs except through counsel.

As an initial matter, | note that a district court has the power to adégSsit the outset
of the case.Sinochem Int’l Co. v. Malaysia Int’| Shipping Corp49 U.S. 422 (2007)l hesitate
to address the petition for injunctive relief before resolving venue, because théamunc
requested is one that might alter the status quo, rather than merely preséna i$. so because
| cannot definitively determine whether prohibitiDgfendantssubsidiaryfrom engaging in
what they contend are lawful self-help remedies would prejudice their tigtes Peruvian law.
Furthermorebecause there is litigatiarurrently pending in Perany order | enter will
necessarily impadhat litigation.

The leading case where an injunction was isslespite a pending FNC motion is
Republic of the Philippines v. Marcd362 F.2d 1355 (9th Cir. 1988). There, Ferdinand Marcos,
theformer President of the Republic of the Philippirieft,the Philippinesvhenhe realized his
regime was nearing its en®Republic of Philippines v. Marcp818 F.2d 1473, 1475 (9th Cir.
1987),0n reh’g 862 F.2d 1355The United States government immediately recognized his

successor, and when tNarcosesarrived in Hawaii with numerous crates of currency, jewels,

* On its face, Plaintiffs’ prayer for relief would seem to seek to bar Dafesdnd affiliated entities from
the entire area, including parcels over which Plaintiffs have asserteaimo cl



precious metals and the like, the United States Customs Service impoundedithétnthe
same time, other assets allegedly belonging to the Marcos famméyturning up around the
world. 1d. The Republic of the Philippines launched civil suits in several countries to recover or
freeze specific assets it regarded as property of the Philipdohedn theUnited Statesiction
thedistrictjudge granted the Republic’s motion faeliminarily injunction,despite thg@ending
FNC motion in order toprevent the assebom being transferredThe Ninth Circuit affirmed,
becauséit was imperative for the district court to preserve the status quo lest the ade$enda
prevent resolution of the case by putting their property beyond the reach of the Bapublic
of Phiippines 862 F.2d at 1364. It also bears mention that the party seeking the injunction was
the newly recognized government of the Philippines.

The situation here @ifferent. Indeed, if Defendants’ version is true armhacochdas
to engage in these possessory defenses in ordentimue its activities othe portion of the
land it now occupies, preliminary injunctiorrisks alteringhe meritsof the underlying land
dispute before the court in Per8eeDefs.’ P.I. Resp. 4, ECF No. 37 (statitlgat“the owner
must take action, known as a ‘possessory defense,” within 15 days of learning e$plasdr).
According to the defense, uprooting crops and displacing newly erected strucameeibing
thattheymust do or risk their legal rights. Althougthaintiffs arguethatYanacochaneed not
exerciseltis defenseand suggeghatDefendants would be able to recoaary lost land
regardless, the competing experts make that issue a difficulimegher case, the injunction
sought would by definition change, not preserve, the situation on the ground in Pehgrahyl
potentially impatthe legal proceedings there.

Furtherthere are practical concerns about the requestedithatare also relevant to the

discussion ofvhether Delaware is a convenient foruEven assuminthatneither party would



willfully act in contravention of an order from this court, | remain skeptical gbithetical
impact ofan injunction from dederal judge iDelaware over the actions of third parties?eru.
That skepticism is especially warranted where, as here, Defendants repasthetythave
takenaffirmative stepgo protect the rights of #Plaintiffs, and hadimited success Indeed,
Defendants have presentddence that securifyersonnehave been instructed to exercise the
utmost restraint in carrygiout these possessory defenses. In fact, nothing in the video evidence
provided byeither sideshows the typefabuse asserted by PlaintiffRlaintiffs insistotherwise,
contendinghatabusesimilar to those alleged in their Complaivdve continued even during
this case But if these additional abuskave continued to occur contraryanacocha
instruction and despite cameras placed by both parties and journalists documenting the various
encountersit underscores the limited ability of an American judge to influence local behavio
And, as discussed below, partRiaintiffs’ argument is that local courts have not implemented
Peruvian appellate countlingsthat werean their favor. To the extent that is true, an American
court’s order entered againéanacocha’s parent company heseidikely to have greater effect

Similar concerngexist with respect to anothaspecof Plaintiffs’ proposed injunction:
Plaintiffs’ allegatiors that they have faced significant difficulties when attempting to atkhess
cottageas a result of Yanacochascurity checkpointsThose allegations pess despite the
fact that Defendantsresented to the cowestablished procedures for admitting Plaintiffs
through those checkpoints, anchaans of recoursé Yanacoch& instructions regaling access
are being violated by the contracted security personnel on the ground.

For these reasons, | will not decide the pending motion for an injunction before first
considering whether Delaware is an appropriate forum, which requires furtheterafen of

many of the same practical considerasioaviewed above.



lll.  Analysis
FNC is a discretionary tool that empowers a district court “to dismiss an actioa on th

ground that a court abroad is the more appropriate and convenient forum for adjgdieati
controversy.” Sirochem 549 U.S. at 425. To decide whether Fii€missalis appropriate,
district courts engage in a thretep analysisFirst, the court must determine “whether an
adequate alternate forum” exists to entertain the dassofins Pharma US Holdings v.
BioAlliance Pharma SA623 F.3d 147, 160 (3d Cir. 2010). If so, the court must next determine
“the appropriate amouf deference to be given the plaintiff's choice of forund” Finally,
the court must weigh “the relevant public and private interest faetatistussed below—to
determine whether, on balance, “trial in the chosen forum would result in oppressiontmmnvexa
to the defendant out of all proportion to the plaingiffdnvenience.”ld. If so, or if the chosen
forum is “inappropriate” in light of the court’s own “administrative and legal probJéthe
court “may, in itsdiscretion,” dismiss the cas&Vindt v. Qwest Commc’ns Int’l, In&29 F.3d
183, 189 (3d Cir. 2008 citing Koster v. (Am.) Lumbermens Mut. Cas.,G380 U.S. 518, 524
(1947). Defendants seeking dismissal on the basis of FNC bear the burden of persuasion at
every stage of this analyslsacey v. Cessna Aircraft C@62 F.2d 38, 43—-44 (3d Cir. 1988)
(Lacey ), against the backdrop of a generdByrong presumption” in favor of the plaintif’

choice of forumsee Piper Aircraft Co. v. Reyné54 U.S. 235, 255 (1981).

® Plaintiffs argue that, undérie R. Co. vTompking304 U.S. 64 (1938), Delaware FNC law, which
describes Defendants’ burden as “heavy,” should govern, as opposed to thestaddeald | am
applying. Both parties requested that | allow supplemental briefingsisshe if it is material. lid not
grant that request because | am not convinced that the Delaware standdrdavoant a different result,
especially given the Delaware Supreme Court’s recent rulivgaitinez v. E.l. DuPont de Nemours &
Company 86 A.3d 1102, 1104 (Del. 2014)high specifically held that “where [. . .] the plaintiff in the
case is a citizen of a foreign state whose law is at issue, and where [. .jJh@ithe case occurred in
that foreign state, and the case turns on unsettled issues of foreigrirlal\gaurt may permissibly
exercise its discretion und€ryo-Maid to weigh appropriately the defendant’s interest in obtaining an



As an initial matterit must be noted that what is at ishe¥e is not the ultimategal
guestion of the parties’ rights with respect to Tragadero Grande. Indeexhse before me is
ancillary to hat fundamental underlying dispute. Unlike sastteer cases filed in American
courts seeking damages for past unlawful acts of American corporatierseas, Plaintiffs here
seek detailed injunctive relief affecting angoing dispute, even as Peruvian coattsmptto
resolve that dispute. Moreover, this action does not focus dmwdghder impact oNewmont’s
mining activities in Peru, such as pollution of the watersiréceatment of workerst focuses
on multiple discrete encountaeplete withcomplexfactual disputes, many of which involve
third parties, including local authoritie&\nd, as noted above, some of the challenged conduct—
clearing crops, destroying structuress-€haracterized as a permissible remedy under Peruvian
law. Thus, thespecialized naturef this case hagniqueimplications for whether Delaware is a
convenient forum.

As to theseéhighly specific issues, the parties present competing accounts and, in support
of both this Motion and Rintiffs’ Preliminary Injunctiormotion, have submied extensive
documentation. | am therefore “thrust into the merits of the underlying dispiate,”
Cauwenberghe v. Biard86 U.S. 517, 528 (1988), and hanexessarily availed myself of the
full scope ofall of these submissions, from affidavits submitted specifically for the FNC motio

to all evidence peaining to the rotion for preliminary injunction® Because it is necessary

authoritative ruling from the relevant foreign courts on the lega¢isguwhich its liability hinges, as
distinguished frona predictive, non-authoritative ruling by our courts.”

® Defendants objected to evidence submitted by Plaintiffs in support of theiritappts Defendants’
FNC Motion on the basis that such evidence was inadmissible under the Redesadf EvidenceSee
Defs.” Ev. Obj., ECF No. 55. But in considering an FNC motion, | am not aware pfersdenthat
limits my scope of review to evidence admissible under the Federal Rulesyveddéfendantsited any.
In fact, several courts in the Third and other Circuits have reached th&itepqmnclusion.See, e.g.
Kisano Trade & Invest Ltd. v. Lemst@013 WL 594017, at *3 (W.D. Pa. 2013jf'd, 737 F.3d 869 (3d
Cir. 2013);Muijica v. Occidental Petroleum Cor@81 F. Supp. 2d 1134, 1144 n.4 (C.D. Cal. 208%

10



“generally become[ ] entangled in the merits’ to the extent required toiisizeithe substance
of the dispute” on an FNC motioRath to Riches, LLEx rel.M.M.T. Diagnostics (2014), Ltd.
v. CardioLync, InG.2018 WL 993752, at *3 (D. Del. 2018) (quotixign Cauwenberghel86
U.S. at 528 | consider evidence from that broader record.
A. Adequacy of thePeruvian Court System

In many respects, this is the critical issUée adequacy of an alternative forum is
determined by defendant’s amenabilityp process in that forum and mtiff's opportunity for
redresghere TheSupreme Court has observed tias the “rare circumstangg. . . where the
remedy offered byhe other forum is clearly unsatisfactorySee Piperd54 U.S. at 254 n.22.
Defendants havmet their burden to demonstrate that an adequate alternative forum exists in
Peru because, for the purposes of this action only, Defendants have stiputat@ittoof
processconsented to jurisdiction in Peru, and agreed to have those be conditions of dismissal.
In addition, Plaintiffsconceded that Peruvian law recognizes a cause of action and offers a
remedy for the property damage and personal injuliegemihere.

For their partPlaintiffs argue thaDefendants have not met their burden becérste
they have not demonstrated that Peruvian courtsjbasdictionoverall Defendantsand

second Defendants’ improper influence over the Peruvian judiciary renders the forum

sub nomMujica v. AirScan Inc.771 F.3d 580 (9th Cir. 2014). Moreover, the Federal Rules of Civil
Procedure expressly preclude the applaof theFederalRules of Evidence to ormvotal aspect of the
FNC analysis: the adequacy of thleernative forum.SeeFed. R. Civ. P. 44.kee also Wilmot v.

Marriott Hurghada Mgmt., In¢.2016 WL 2599092, at *4 (D. Del. 2018¢port and recommendation
adopted 2016 WL 3457007 (D. Del. 2016) (citing Fed. R. Civ. P. 44.1 and stating, “In detegmini
whether foreign law provides adequate relief, as an element of detggminether the [FNC] doctrine
applies, a court may consider any relevant material or source, inclusliimgoey, whether submitted by
a party or admissible under the Federal Rafdsvidenceand such determination shall be treated as a
ruling on a question of law"gff'd, 2017 WL 4570664 (3d Cir. 201 Base Metal Trading SA v. Russian
Aluminum 253 F. Supp. 2d 681, 699 (S.D.N.Y. 2003) (taking the same approach and reachantgthe s
conclusion)aff'd, 98 F. App’'x 47 (2d Cir. 2004).

11



inadequate, relying primarily déastman Kodak Company Kavlin 978 F. Supp. 1078, 1085—
86 (S.D. Fla. 1997).
1) The Potential for Jurisdiction over Defendants in Peru

Plaintiffs base theifirst contention on thdeclaratiorof Juan Carlos Ruiz Molleda, a
Peruvian attorney specializing infer alia, human rights and access tisticeand the aw
governing indigenous peoples. PIs.” FNC Resp. Ex. 17, 1 1, ECF No. 43-1is Rigiz the
author of numerous publications and specialized legal articles in Peru and dddroBdsed on
Article 2058 of the Peruvian Civil CodBuiz attests that “there is no guarantee” thReauvian
civil court would exercise itgirisdiction’ over this case, even if Defendants consent or stipulate
to jurisdiction 1d. 1 4-14.

Defendants counter with their own expaeclaration by Mario Castillo Freyre. Castillo
is another Bruvian lawyer in the areas of civil law anthigration who gaduated from the same
law school aRkuiz. Castillo Decl.Ex. 1, at 1-4, ECF No. 54-1. In addition to his private
practice Castillois a professor and well-published scholit. at 4. Castillo’s analysis
principally relies orlanguage in the same artidéthe Peruvian Civil Code, the translation of
which he includes in his affidavit:

The Peruvian courts have competence to hear complaints arising from theesgérci

patrimonial content actions even against persons domiailadoreign country, in the
following cases:

[ ]

" Plaintiffs also argue that excessive delay in the Peruvian courts warrantsgdéniyiMotion, citing
Bhatnagar v. Surrendra Overseas Limité@ F.3d 1220, 1227 (3d Cir. 1993ut the BhatnagarCourt
did not conclude that a delay of any length rendered a forum inadequate. Ratbegntzed that delay
“is an unfortunate but ubiquitous aspect of the legal process,” and “our ows"cuidfer from it. Id. at
1227. Bhatnagarmerely stated that “at some point, . . . the prospect of judicial remedgnbsso
temporally remote that it is no remedy at alld. Applying that standard, it had no difficulty finding
delay intolerable when it approached 25 years. Here, although Plaintiffsga number of factors that
might contribute to delay in any system, they fail to provide a benchmahiow much delay can be
expected in this case. Without that, | cannot even begin to determine how to ajiintdreagar
standard.

12



2. When actions related to obligations that must be executed in the territory of the
Republic or that arise from executed contracts or of facts carried out in sadlytere
dealt. In the case aivil actions arisen from crimes or faults perpetrated or whose results
have occurred in the Republic, this catgnce is considered exclusive.
Castillo Decl.2 n.1, ECF No. 54. Castillo interprets that language to indicate that jurisdiction
can be had if there is reasonable proxirmsitiiat is,if the alleged tortious acts and the results of
the alleged harm occur in Perld. 1 2-9. Castillo asserts that is the case hsirce
Yanacocha actions in Peru form the basis of this suit. In addition, Castillo points out that
Molleda is wrong about the effect of consent or stipulation, because another agpéicteof
2058 referred to as “numera[,B allows jurisdiction to be asserted over foreign parties if they
“expressly or tacithgubmit to[the court’s]jurisdiction” 1d. § 10.

AlthoughCastillo’stext-based argumers admittedy appealingjt does not account for
how the statute might actually be applied. But there is no need to attempt to resabsuthpf
Peruvian law, because Plaintiffs’ concerns are unquestionably within my povaelréss, by
makingdismissalof this action not only contingent upon Defendants’ consent to jurisdiction in
Peru, but further upoon a Peruvian court actualigcepting it.

2) AllegedCorruption in the Peruvian Judiciary

Plaintiffs’ second contention is that corruption in the Peruvian judiciary rendeusaR
inadequate forum. That contention can be broken intdhearies, one alleging widespread
corruption rendering the entire Peruvian judicial system inadequate, andranothenarrow
theory arguing that Peru is inadequate only as to these gatied upospecific evidence of
judicial corruption pertaining tthem

A theory of generalized corruptidras“not enjoyed a particularly impressive track

record in our courts. Wilmot v. Marriott Hurghada Mgmt., Inc2016 WL 2599092, at *5 (D.

Del. 2016)(citing Eastma Kodak 978 F. Supp. at 1084kport and recommendation adopted
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2016 WL 3457007 (D. Del. 201&)ff'd, 2017 WL 4570664 (3d Cir. 2017)ndeed, “absent at
least some patrticularized showing of wrongdoing, courts are hesitant” toasheentireforeign
court system so corrupt that it cannot be considered an adequate fdrufhus,| will consider
the general evidence Plaintiffs have submiftedt only as backgrourfdr the more
particularized allegations that Plaintiffs presensupport the second theory.

The model case for evaluating such allegatiotsastman Kodak Theallegation there
wasthat Casa Kavlin, the former exclusive distributor for Kodak in Bolivia, broagminal
charges againstarballo, who becami¢odaKs newdistributor, in order to extort an
advantageous financial arrangement with Kodakstman Kodakd78 F. Supp. at 1080-81.
Specifically,Kodak presentedeveral instancesf Kavlin's attorney, Juan Carlos Zegamajng
his judicial connections for this purposkel. Frst, Zegarra usetlis connectionto have the case
assigedto favorablgudges: in one case, Zegarra was the godfather of the judge’s son, who was
conceived out of wedlock by way of an affair with Zegarra’s sister; and in angdgarravas
once the judge’s brothem-law. Id. In each of those instances, it was alleged that Zegarra was
able to subject Carballo, other Kodak employees, and e@#ileanlawyer whose only act in
Peru was to help Carballo be released from pilimefully, to significantabuses at the handé
the Bolivian judicial systemld. Most notablyZegarra secure@arballds pretrial
imprisonment without bail ianinfamous prisonwhereit is rumored that one would have to pay

for eventhe right to live in a jaitell. 1d. Kodaksupplemented these specific instances of

® The U.S. State Departmemas not deemed the Peruvian judiciary to be dysfunctional, but cautioned in
its 2016 Human Rights Report that there are allegations in the press anddoveomnental

organizations that judges have been corrupted and influenced by outsiderss i&&irt from GAN
Integrity, a consulting and software firm that advises businesses otiaaregssues, stated that Peru’
judicial system “carries a very high risk of corruption,” based upon its reviigarious private and

public sources. Mr. Ruiz, one of Plaintiffs’ attorney experts, descrjlsésnsic corruption, although it is
noteworthy that many of the instances cited were cases brought to ligje Bgruvian government’s

own investigation and prosecution of the officialgalved.
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corruption with general evidence about the state of the Bolivian judicial system, naist not
statements by the Bolivian Minister of Justice’s that the judicial syst&supervised was “a
collection agency and the penal system was an agent of [extortidnht 1085. Combined,
these allegationied the court to have “serious doubts about Koslakility to operate in Bolia
free from the threat of prosecution, akn immediate imprisonmentld. at 1087.

Herg Plaintiffs allege that Defendants similamfluenced the Peruvian judiciary,
including incasesgainstPlaintiffs. Those allegatiorfecuson three discrete episodes
documented bgffidavits and newatrticles.

The first pertains to an incident that took plac2000,when Defendant Newmont
Second Capital Corporation was seeking contrdasfacochaluring the Fujimori regimeln
onewell-publicized account, an audio recording surfackeathenNewmont e&ecutive reaching
out to the ranking Peruvian National Intelligence Agyeofficer, Vladimoro Montesinos, for
Montesinos’said in ensuring that the Peruvian Supreme Court wauikelin favor of Newmont.
SeePIs’ FNC RespEx. 1, 1 9, ECF No. 43-IThe New YorkTimesreported thaMontesinos
thentacitly pressure the judge who went on to break the Supreme Caiigtis favor of
Newmont and companySeelane Perlez and Lowell Bergmdrangled Strands in Fight Over
Peru Gold MineN.Y. Times(June 14, 2010http://www.nytimes.com/200%0/25/world/
americas/tangledtrandsin-fight-overperugold-mine.html Newmont’'s attemptstinfluence
the decision of Peru’s Supreme Court appear to be well-documented, but according to the
Newmont executive accused, he was reacting defensively to similar attenNegvinont’s
French partners to influence the decisi®eru— The Curse of Inca Galdrontline/World Qct.

2005),https://tinyurl.com/frontlineworlehestory.
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Regardless, the events in question occurred some 18 years ago, around thertithe whe
regime ofan infamously corrupt president, Alberto Fujimori, implod&the interim regime
change and noted improvements since render this a case where Plaintifigotaunsibly allege
that the national government itself or high governmental officials are directived in the
alleged misconduct and can dictate the outco@@mpare HSBC USA, Inc. v. Prosegur
Paraguay S.A, 2004 WL 2210283 (S.D.N.Y. 2004)aventree Ltd. v. Republic of Azerbaijan
349 F. Supp. 2d 736 (S.D.N.Y. 200Araya v. Nevsun Res. Lt@017 BCCA 401 (CanLll).
Further, loth before and aftdfujimori’s regime every federal court to consider the issue has
found Peru to & an adequate foruntee, e.g.Torres v. SPeru Copper Corp965 F. Supp.

899, 904 (S.D. Tex. 199&ff'd 113 F.2d 540 (5th Cir. 19973udduth vOccidental Peruana,
Inc., 70 F. Supp. 2d 691, 697 (E.D. Tex. 1999res v. SPeru Copper Corp 253 F. Supp. 2d
510 (S.D.N.Y. 2002)aff’'d on other grounds414 F.3d 233, 266 (2nd Cir. 2008)axima
International, S.A. v. Interocean Lines, In2017 WL 346826, *2 (S.D. Fla. 2017). Thas,act
of corruption involving a high official during that regime is not enough to now find the Baruvi
court system inadequale.

SecondPlaintiffs’ attorney in PeruMirtha Esthetvasquez Chuquilinasserts that the
Peruvian legasystemhas been unresponsitePlaintiffs’ claims,but solicitous ofYanacocha
complaints. Ms. Vasquesubmitsthat the prosecutor’s office has not investigatesr
numerous complaints, atldatone judge, who agreed to conduct an on-site inspection of
Tragadero Grandéater cancelled the visit without notifying Plaintiff®ls.” FNC RespEx. 19,

1 11-14, ECF No. 43-1. The defense counters that what Plaintiffs describe as unrespsnsivenes

° Fujimori was later sentenced to 25 years in prison for graft and humanvigat®ons. It should be
noted, however, th&ujimori’s children remain moving forces in Peruvian politics, and he was recently
the beneficiary of a controversial gan. Mitra Taj,Fujimora Family Pulls Peru back into Political
Turmoil, Reuters (Dec. 25, 2017), https://www.reuters.com/article/us-peraetifamily/fujimori-
family-pulls-perubackinto-political-turmoil-idUSKBN1EJOVX.
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representsothing more thatocal officials exercisingrosecutorial and judicial discretiam
deciding how to expend resources. MasqueZurtheralleges thatin August 2011the
prosecutor’s office brought an aggravated usurpation claim against threeGtfathpes without
any evidenceld. 1 28. She then points to several irregularities she noticed during the
proceedingsuch as the prosecution insulting her and not focusing on strictly legal arguments,
the court not accepting evidence she wanted to present, and, in the end, the proseeutong
a copy of the judgment before she did. 1 28-32. This is concerning, but such concern is
mitigated by the fact that thedgment was overturned by the court of appeals on two occasions,
and the Peruvian Supreme Court subsequently upheld that ridirfy3. In short, Plaintiffs
wereultimatelyprotected by the very judicial system they ask me to deem inadequate.
The third is an account from Plaintiff Ysidora Chauarig pertaining to a trial in
2013. There, she alleges that,
right before [the Judge] issued the sentence, the lawyeY &mafcocha] arrived and gave
the judge a document. Afterwards, the [Judge] gave us the same document and it was the
guilty sentence. Shortly after being given [that] document, . . . (itige] apologized for
the outcome of the trial, . . . [and told me]tttiee company gave an ‘economic benefit’
to the prosecutor to bring the case against us.
Pls.”P.l. Mot. Ex. 6,  7-8, ECF No. 27-1.
Eventaking these facts at face value, it is noteworthy that it was the court thghbrou
this instance of appareooruption to Plaintiffs’ attention. Thus, although the situation is

troubling, it does not support a global finding that Peru imatequate forurfor Plaintiffs,

particularly in light of the success Plaintiffs experienced in the appellates dur

19 As supplemental evidence, Ritffs submitted an article concerning corruption within the Peruvian
government. That article reports an investigation into allegatiansdntain officials accepted bribes
from Brazilian companies in exchange for public construction j&esNotice of Supp. Ev. Ex. 1, ECF
No. 91. The implications for the Peruvian judiciary are not apparent.
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More broadly, there is reason to question wheYlaracocha influence over the
Peruvian government is agong as Plaintiffs asserAction by the Peruvian government Hed
to Yanacochauspending its Conga operatiofhe core premise of Plaintiffergument is that
Defendants will go to any means to expand their mining operation, but in fact treelpdev
stymied by the government’s responsiveness to local opposition to such expansion. Further,
Plaintiffs’ Complaint acknowledges other ways in which the Peruvian governmen¢éas
responsive to their situatiorRlaintiffs statethat the government “will travel to Tragadero
Grande twice a month . . . to verify [their safety],” and that it “will also paytieir] phone
bills.” Compl. 1 350ECF Nb. 1. TheComplaint also alleges that the Peruvian Minister of
Justice and Human Rights publically affirmed that the “government was coandimath the
police on a protection plarfdr the Raintiffs. 1d. § 351. Finally, since at least 2018e
Peruvian National Police have not been involved with Yanacocha’'s exercisepadsessory
defense against the Chaup&eeDefs.’ P.l. Resp. 6, n. 4, ECF No. 37.

In addition to the fact that Defendants’ influence was not enough to force through
expansion of the mine over local opposition, it is far from clear on the record beforet me tha
Defendants areuthlessly determined to exploit weaknesses in the Peruvian judiciary togrampl
Plaintiffs’ rights. At the corporate level, Defendants have endorsed and acegtédadished
human rights frameworks such as the United Nations Guiding Principles on Busidddaman
Rightsand the Voluntary Principles on Security and Human Rights, in additioseiesof
internal policies and standard&nd beyad good intentiondDefendant Newmont has made
someeffortsto investigate alleged abuskyg their subsidiary. Newmont funded an independent
fact-finding mission in 2015 by Resolve, a non-profit, Washington-based dispute resolution

organization with a 40-year history. Resolve reviewed earlier public inquiriesg) detck to
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2009, which found in part that the growth and persistencerdfictsin Tragadero Grandeas
attributable b Yanacocha's inadequate grievance systems andrel&nce on state institutions
and legal processes to resolve disputes. Futtiemission examing “the allegations of human
rights violations perpetrated against the Chaupe family, dangcocha’s] conformance to
Newmont’s own policies and international standards.” Pls.” P.l. Mot. Ex. 16, at v., ECF No.
27-2. Consistent with the findings in earlier studies, the Chaupesgamatochdoth agreed
that attempts to evict the Chaupes occurrgdomt an opportunity for dialogue, and that there
was no such opportunity until 2015. This led thigsion teamo conclude that the Chaupe
family’s human rights were at risk from the first encounter, and that ayti@eary approach
should hae been tken prior to eviction.ld. at 36. Ater reviewingreports by key actors,
includingYanacoch& security personnel, Yanacocha, and the Chaupe family, in addition to
video footage and photographic recotttie, mission tearfdid not discover conclusive evidence
that [Yanacochhviolated human rightsfanembers of the Chaupe famil§apecifically, [it

found] no conclusive evidence relatitgthe use of force by police on August 11, 201it."at
32! Such private faefinding is by no means controlling, and a court would be naive not to
consider the fact that such estigations can be sederving. But given Resolve’apparent
independencé | find the effortitself somewhat relevant idetermining whethethe principal

defendant here, Newmont, seeks to gannnlawfuladvantage in Peruvian courts.

1 Video submitted by the parties or otherwise accessible within the platiain does not show
instances of violence against Plaintiffs. One video, howeppeas to show local residents armed with
machetes and clubs advancing toward a police line, and another shows what @ppeane of the
Plaintiffs throwing a rock that strikes a Yanacoobaresentative on the head.

121t should be noted that a formexecutive of Newmont sits on the board of ResoBat as a result of
that, he took a leave of absence for the entire period of the Yanacocha fagt ffifigsion. Yanacocha

Independent Fact Finding MissipResolve.org, http://www.resolv.org/sigdfm/faqs/ (last visited Apr.
10, 2016).
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An additional factor bearing on whether Peruvian cowitdunction impartially is the
admirable success Plaintiffs have had in focusitgrnational public attention on this dispute,
including now the attention of thiederal judiciary in the United State&mong other thingshe
Inter-rAmerican Commission on Human Rights (IACHR) of the Oigation of Ameican States
formally requestethatthe Peruvian government to adopt precautionary measures for numerous
leadersof campesino communitieamong thenthe Chaupdamily. PM 452 11 — Leaders of
Campensino Communities and Campesino Patrols in Cajarmaca, ®sganization of
American Statednter-American Commission on Human Rights (May 5, 20btps://www.
oas.org/en/iachr/decisions/precautionary.adpurnalists and international human rights groups
such as Amnesty International have visited the site of the dispute as obsmamgnsg letters of
support. Peru: Peruvian Authorities Put an End to the Criminalization efddder Maxima
Acuiig Amnesty International (May 3, 201 htps://www.amnesty.orgh/latest/news/2017/
05/peruautoridadegperuanagponen-puntdinal-ada-criminalizacionde{a-defensoramaxima
acuna/ In 2016, PlaintifMaxima Acufiareceived the GoldmaBnvironmental Prize from a
United States foundation for her defense ofdh@m to theland. Major media outlets have
praised her resilienceAnna Lekas Milley Meet the Badass Grandma Standing Up To Big
Mining, The Daily Beast Company LLC (Api6, 2016) https://www.thedailybeast.cdmeet
the-badasgyrandma-standing-ufp-big-mining. This continued spotlightnakes it less likely
that judicial proceedin Peru will be subject to untoward influences.

In summary, as to the first element of the test, although Plaintiffs have shasafor

concern over Peruvian courts, | cannot say that they are “clearly uastatig? undePiper.

20


https://www.oas.org/en/iachr/decisions/precautionary.asp
https://www.oas.org/en/iachr/decisions/precautionary.asp
https://www.amnesty.org/en/latest/news/2017/05/peru-autoridades-peruanas-ponen-punto-final-a-la-criminalizacion-de-la-defensora-maxima-acuna/
https://www.amnesty.org/en/latest/news/2017/05/peru-autoridades-peruanas-ponen-punto-final-a-la-criminalizacion-de-la-defensora-maxima-acuna/
https://www.amnesty.org/en/latest/news/2017/05/peru-autoridades-peruanas-ponen-punto-final-a-la-criminalizacion-de-la-defensora-maxima-acuna/

B. Level of Deferenceo Plaintiffs’ Choice of Forum

I mustnow decide how much deference Plaintiffs’ choice of forum is dine
importance of this factor was also highlightedmstma Kodak where despite the fact that
Kodak’s allegations of corruption raised “serious doubts” as to the adequacy oaBgali@i
forum, “[the] case [came] down to thfell] deference being given to [Kodak’s] choice of
forum” as a domestic plaintiffSeed78 F. Supp. at 1087. Indeeddimarily there is & strong
presumption in favor of the plaintiff's choice of forum” and plaingif€hoice “should rarely be
disturbed.” Piper, 454 U.S. at 241. That presumption, however, “applies with less force when
the plaintiff orreal parties in interest are foreignd. at 255. Courts give foreign plaintiffs less
deference not because aehophobiabut merely [out of] a reluctance to assume that the choice
is a convenient one.Lacey v. Cessna Aircraft C®32 F.2d 170, 179 (3d Cir. 1991 acey
Il )(citing Lony v. E.I. Du Pont de Nemours & C886 F.2d 628, 634 (3d Cir. 1989)This
reluctance “can readily be overcome by a strong showicgrofenience” by the plaintiffid.

Despite being foreign citizenBlaintiffs argue that their forum choice is due full
deferencdecausd) a United State®eru treaty provides for national access to U.S. courts for
Peruvians, and 2) the convenience of the United States is established by thegwvaotiidperu
discussed above.

| am not persuaded. As to the first point, there is binding precedent to the colmtrary.
Kisano Trade & Invest Limited Lemsterthe Third Circuit specifically rejected an argument
that atreaty withlsraelproviding Israeli citizensccess to United States coumsjuiredgreater
deference to an Israeli citizen’s choice of forun37 F.3dat 875 (3d Cir. 2013jciting 14D
Charles Alan Wright et al., Federal Practice and Procedure § 3828.2 (3d ed. 2007) (“[l]n

practice, federal courtgenerally hold that [treaties promising equal access to courts] do not
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entitle foreign plaintiffs to the same deface as United States citizenk.”The treaty here is
similar, and does nantitle Plaintiffs to full deference on their choice of forum.

As to Plaintiffs’ remaining points, | address two of their three contsrpsedicating
dismissal on certain condition#\s to jurisdiction in Peru, dismissal here will be predicted upon
a Peruvian court accepting iAs to enforceability, | will nake dismissal here contingent upon
Defendants’ stipulation that the judicial system in Peru qualifies asylegkdquate for purposes
of applying Delaware’s standards fbe recognition of foreign-country judgmentSeelO Del.
Code. § 480(). As to he likelihood of a fair trial in Peru, although concerns eaisset forth
above,under the totality of the circumstancesnh not persuaded thRtaintiffs fears of unfair
treatment entitlithem to additional eference as foreign Plaintiff$.therebre afford them less
than full deference.

C. Balance ofPrivate and Public Interests

Having concluded that Peru is an adequate alternative forum and assessed dfe level
deferenceo Plaintiffs’ choice of forum| move to the final step of the analysis, whiefjuires
that lexamine the relevant privatecapublic interests. Defendants’ burden here is to show that
the balance of these factdtps decidedly in favor of trial in the foreign forum,” outweighing
the deferencewedto Plaintiffs’ chosen forum.SeelL.acey Il 932 F.2d at 180.

1) Private Interest Factors Weigh Heavily in Favor of Peru

The relevanprivate interest factors aset forthin Gilbert:

[1] the relative ease of accessstmurces of proof; [2] availability of compulsory process

for attendance of unwillingvitnessesf3] the cost obtaining attendancevafling

witnesses; [4]the possibilty of a view of the premises, iippropriate to the acin; and

[5] all other practicaproblems that make triaf a case easy, expeditious and

inexpensive.

Gilbert, 330 U.Sat508.
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| concludethat these factortdt decidedlyin favor ofPeru As to the first factorPeru is
wheremuch of thaallegedconduct and all of the injuries took place, where most ofetleeant
witnesses-the ChaupesyanacochaPNP, and Securitasare all locatedand where most dhe
docunentary and physical evidencdagated As to the second factor, compulsory process is
not availabléor some of these witnessascluding Securés and the PNPAs to the third,
given how many witnesses are located in Rerd how few are in the United States, the costs of
obtainingattendance would b&gnificantin Delaware when comparedtidal in Peru.
Regarding the fourth factor, though not absolutely necessary given modern technelvgy vi
the premises mighde appropriate in this action, given the many allegations about what was done
to and around the land. As the final, catckall factor, Defendantsdentify threesalient points:
(i) theywill not be able to implead other potentiatBsponsible parties, such as Securitas or
PNP, sincethose partieslo not have suffient contacts with Delaware, (ii) translators for all the
witnesses and documenisll be costly, and (i} there will be challenges to enforcindJaited
Stategudgment in Perusimilar tothe issuesegarding theenforceability of a Peruvian judgment
in the United States

Plaintiffs contend otherwise, advancing eight separate arguments, six of which concern
the practicabdvantagesf trying this case in Delaware, and the final two concerning legal
challenges that may arigfdrial is in Peru Overall, hese arguments are predicated on the notion
that this case is likely toenteron the conduct of Newmont executives in thetéthStates. By
framing the issuen that mannerRlaintiffs invite me to make a determinatioow as to the
ultimate focus of the case.But that invitatiorreflects a misapprehension of the extent of my
inquiry at this stage of the litigation, where “no discovery has taken place,” amwerhas

been filed. See Laceyl, 932 F.2d at 181Indeed | can, at most, “delineate the likely contours
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of the case,” but “cannot . . . determine what the ultimate focus of the trial willdhe And
even if | could, the extensive evidence provided on this Motion and, more importantly, on
Plaintiffs’ own Motion for Preliminary Injunction, has focusaithost exclusivelyn theevents
that took place in Peru, undercutting their argumentttizdior discoverywill feature
Defendants’ corporate conduntthis country more prominently.

As totheargumentshemselvesPlaintiffs contendthat there are key corporate witnesse
in the U.S., andhat Defendants overstate the costs of obtaining withessesarstatorsand
the need to see Tragadero Grande. But because an overwhelming majority afeheeawd
relevant witnesses appear toibd>eru,along withpotential parties, remain convincethat the
private interestsveighheavilyin favor of trying this case iReru Again, that conviction is
bolstered by the fact that, thus far, much ofghgies’ factual disputes have centered on events
in Peru.

The result is the same for Plaintiffsgal concern about the enforceability d?eruvian
judgmentin Delaware Here,in an effort tomake Delawaréhe center of the caselaintiffs
simply igrore the reality of thejunctive relief they seekvhich isspecificprotectionfrom the
actionsof entitiesin Peru. As discussedbove given this aspect of the casecal administration
is preferable, and enforceability of any judgement here is a concern | can effeatidress.

ThePlaintiffs’ otherlegal challenge warranta different responseFirst, they raiséhe
possibilitythatPeruvian evidentiargulescouldlimit the use offoreign evidence. Second, they
identify potential obstacles to proving their case, becthetestimony of family membeis
uniformly deemed unreliable under Peruviaw. The former concern can be addressed by
including inmy dismissal ordethe condition thatf Plaintiffs seek the testimony of Defendants’

representativef)efendants may not object even if grounds for objection exist under Peruvian
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law. The latter concerrhowever, dals with thespecific rulesconcerning testimony by Peruvian
citizens. | amnot prepared as a judge sitting in another nation to concluda sivagle such rule
rendes an entire court system inadequaieto attach a condition presumptuously imposing
American evidentiary rules on a foreign court.
2) Public Interest Factors WeigHeavily in Favor of Peru
As to the public interest factors, | am likewsersuaded that thosesigh heavilyin
favor oftrial in Peru Gilbertidentified therelevant factorfiere as:
“Administrative difficulties follow for courts when litigation is piled up in congested
centers instead of being handled at its origin. Jury duty is a burden that ought not to be
imposed upon the people of a community which has no relation to the litigaticases
which touch the affairs of many persons, there is reason for holdingathe their view
and reach . . . There is a local interest in having localized controversies decided at
home.”
330 U.S. at 508-09. Here, Defendants point to the alleged torts occurring in Peru, the Peruvian
government’s effortsotaddress this dispute thus fandthe case before the Peruvian judiciary
concernng the underlying land dispute, to argue that Peru has an overwhéhibeirggt in this
matter, and Delawandgrtually none in comparison. Rher, Defendants argue thators here
should not be burdened, especially siferuvian law will likelygovern or at leastigy a
significant role. Finally, they conternidatthe congestion existing in Peruvian courts should not
weigh heavily here, both in light aebntrolling precedenand becauses a result of vacant

judgeships this court is not without its own challenges. | agree. This case would pose

administrative difficulties? not the least of which is the likelihotiat Peruvian lawvould

13 plaintiffs’ argument that the difficulties posed by the vacancies oudhis “pale[] in comparison” to
those affecting Peruvian courts maywball-founded, but short of implying a burden of the kind
acknowledged iBhatnagar those difficulties do not carry dispositive weight.

25



govern manyif not all, of Plaintiffs’ claims.And although | would not characterize Delaware’s
interest as “virtually none,” it necessarily carries less wetlmn the interest of Pef{.

To determine this dispute’s connectiorPtaintiffs preferredforum, | “consider the
locus of the alleged culpable conduwaften a disputed issuand the connection of that conduct”
to Delaware.Seel.acey | 862 F.2d at 48 (citation omitted) (emphasis addedjnphasize
“often a disputed issue” because that is precisely the caseihd?&intiffs’ view, the locus of
the alleged culpable condustDelawarewhere Defendantare incorporatedversee the
conduct ofYanacochaknew of the alleged tortious conduct, and failed to put an end to it.
Meanwhile, Defendani@rguethat the alleged culpable conduct took place in Peru, for the
conduct at issue here is thkeged tortious conduct dfanacocha security personneh Pery
more so than anything Defendants did or failed to do at the corporate Assaleviously stated,
Plaintiffs’ own submissions underscore the degree to which Peru is at the cehigicate.
Further, Peru hagemonstratedignificant interest in this matte6eeCompl. 1 60, 350-51n
contrast, Delaware’s connection to this casemote especially sinceeven accepting that the
alleged corporate conduct plays an equally prominentti@égonduct likely took place in
Colorado, wher®efendant is headquarterex opposed tDelaware. SeeHudgenDecl. {1 2—
5 (“None of [Newmont’'s] operations, employees, or records are located iw&reld). Thus,
separated from both Peru and Colorado by at sethstusand miled)elaware can hardlye

consideredhe locus of the alleged culpable condusee Eurofins623 F.3cat 163 (‘{T]hough

“The legislative finding that accompanied the Foreign Corrupt Practices Act, 15 U.S.C. § 7@wdtel,
clear that maintaining internationanfidence in the integrity of American business is in the national
interest of the United State$he specter of disproportionate corporate influence raised by Plaintiéfs her
was also addressed by regulations promulgated by the Securities Exchangisstmmumder Section

1504 of the Dodd~rank Wall Street Reform and Protection Ad,U.S.C. § 78m(qg)requiringthat
companieghat extract minerals disclogeiblicly any payments made to governmeii@at those

reporting requirements were eliminatedhe first legislation signed dng the Trump Administration.
Disclosure of Payments by Resource Extraction Issuers, Pub. L. No. 115-4, 131 Stat14,(E617).
Suffice it to say that the absence of such a reporting requirementinsdaties such as this.
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Delaware has a significant interest in actively overseeing the conducsefdinng fiduciary
duties to the shareholders of Delaware corporationsirtfeaest is . . insufficient to outweigh
the locus of the alleged culpable conduct in this case.”)

As to the difficulties posed by governing law in this c&per instructs that FNC “is
designed in part to help courts avoid complex exercises in comparative lavsee454 U.S. at
251. Thus, “where the court would be required to untangle problems in conflict of laws, and in
law foreign to itself,” the public interest factors point towards dismiddalHere, both parties
agree thatas afederal judge sitting in diversity in Delaware, | am to apply Delawaigéce of
law rules to any dispute regarding applicable substantive $meKlaxon Co. v. Stentor Elec.
Mfg. Co, 313 U.S. 487, 496 (1941pelaware has adopted the Restatement (Second) of
Conflicts, pursuant to which Defendants present a compelling case that Perwraould
govern many of the claims her8eeDefs.” FNC Mot. 20 ¢iting Restatement (Send) of
Conflicts § 145(2)cmt. e (When the injury occurred in a single, clearly ascertainable state and
when the conduct which caused the injury also occurred there, that state Wiyl beuae state
of the applicable law with respectrmost issues involving the tort)?) Their analysisis even
more compelling in lighof the Delaware Supreme Court’s rulingBell Helicopter Textron,
Incorporated v. Arteagal13 A.3d 1045, 1053 (Del. 2015), which held thnabrt actionsthe
local law of the state of injury igresumed to apply if theaahtiff has “significant contaavith
the site other than the accident itself.” fidehe fact that oreign Plaintiffresided in théorum
where the injury occurredas held to meet the “significant contact” requiremerd,tha law of
that forum, Mexicowas applied Id. (citing 8 145 cmt. fwhich states thdtvhen [the] conduct

and injury occur in different states .the local law of the state where the injury occurred is most
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likely to be applied when the decedent hagkttled relationship to that state, either because he
was domiciled or resided there or because he did businesythere

Plaintiffs attempto forestall such @onclusion by arguing that Defendants failed to
identify a conflict beveen Peruvian andelaware laws.But the possessory defense discussed
above is one such confli@nd central to this cas&loreover, from a review of the submissions
of the parties’ legal experts, it is readily appateatthere will be multiple contested issues of
Pewuvian law.

On balance, Defendants have met their burden of showing that the private and public
interest factors weigh heavily in favol this case being tried in Peru, and outweigh the reduced
deference wed to Plaintiffs’ forum choice.

IV. Conclusion

Defendants’ FNC motion will therefore be grantsgbject tathe conditions sdbrth
throughout this Memoranduandincluded in the accompanyingder. Such dismissal will be
without prejudice, allowing Plaintiffs to #i@voke the jurisdiction of this Court if the conditions

of dismissal are not nhe

/sl Gerald Austin McHugh
United State®istrict Judge
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