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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF DELAWARE

PERRIGO COMPANY, No.1:17-CV-01778
Plaintiff. (JudgeBrann)
V.

INTERNATIONAL VITAMIN
COMPANY,

Defendant.
MEMORANDUM OPINION AND ORDER
JANUARY 28, 2019

Perrigo Company moved to dismiss sooi¢he counterclaims raised by the

International Vitamin CorporationThat motion will be denied.
Background

Perrigo manufactures over-the-counter pharmaceutical produdts.June

17, 2016, it sold one of its prodiiines to International Vitamifi.The terms of that

sale were memorialized an Asset Purchase Agreemént.

1 Amended Complaint (ECF No. 6) 1 1.
2 1d. Y 6.
3 1d. 1 6; Asset Purchase Agreement (ECF No. 34).
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At the time of the sale, there was asd action suit pending in California that
related to one of thproducts in the transferred product inender the terms of the
Agreement, International Vitain agreed to assume alltdwe liability arising from
that mattef. After the class action suit resell, however, International Vitamin
refused to do sb.This lawsuit followed.

After Perrigo filed a complaint allegg that International Vitamin had
breached its contractual indemnificatidnties, International Vitamin responded
with several counterclainfs.In those counterclaims, ternational Vitamin alleged
that, prior to the sale, Perrigo told Imational Vitamin that the class action
plaintiffs had offered to settle for “aviehundred thousand dollars,” when in fact
those plaintiffs had never offered tettle for less than two million dollafs.
International Vitamin also alleged thatluring negotiationsPerrigo failed to
disclose several hundred thauns dollars in “store allowance fees” charged by one
of the customers of the transferred product Yindhese two acts, International

Vitamin argued, were deliberate misreprgaéions or intentional concealment of

4 Amended Complaint § 10.

> 1d. f12.

® Id. f18-19.

 Amended Answer with @unterclaims (ECF No. 29).
8 1d. 11 59-65.

o 1d. 1Y 66-77.



the truth, and as such, constitutedtiamble torts—specifically, fraud and
intentional concealment. International Vitamin alsmcluded a breach of contract
counterclaim for Perrigo’s alleddailure to disclose certalrabilities at closing, in
violation of the Asset Purchase AgreemgntPerrigo moved to dismiss the tort-
based counterclaims on November 29, 2t18.
Discussion

Perrigo argues that International Vitansirtort claims are really breach of
contract claims in disguise arade therefore barred by Delaware BwPerrigo
approaches this argument from two angles.

First, Perrigo argues thattllamages alleged in the tort claims are duplicative
of the damages alleged in the breach of contract claiffhis Court disagrees. In

its breach of contract claim, InternatibMatamin alleges that Perrigo breached the

10 1d. 11 78-92.
1 1d. 97 93-97.

12 ECF No. 32. Perrigo’s previous motida dismiss, ECF No. 21, became moot when
International Vitamin amended its countenaiaion November 8, 2018, and will therefore be
dismissed on that ground.

13 See, Pinkert v. John J. Olivieri, P.A., 2001 WL 641737 at 5 (D. Del. May 24, 2001) (“As a
general rule under Delaware lawhere an action is based ealyron a breach of the terms of
a contract between the partiagd not on a violation of andependent duty imposed by law,
a plaintiff must sue in cordct and not in tort.”).

14 Khushaimv. Tullow, Inc., 2016 WL 3594752 at *6 (Del. Sup€lt. June 27, 2016) (dismissing
a fraud claim where the claimed damages wereofa/-and-paste recitat of the[] contract

damages,” and where the plaintiff “fail[ed] to separate the damages incurred by any alleged

fraudulent conduct from those incurreyg any alleged breach of contract”).
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Asset Purchase Agreement by failingdigclose certain outstanding liabilities at
closing (some of which happened to betstanding “store allowance fees”
mentioned above), which—bause of a specific provision in that agreement—
caused International Vitamin to overp&errigo by the exact amount of those
undisclosed liabilitie$®> The alleged contractual damages, then, are the exact
amount of those undisclosed liabilities. it tort claims, by contrast, International
Vitamin alleges that Perrigo, throudghaud or intentional concealment, caused
International Vitamin to agree to anflated overall price for the transferred
business. The alleged taldmages, then, are the exastount the “true” price was
inflated by Perrigo’s deceptn. Though all claims resin International Vitamin’s
dissatisfaction with paying too much for tinansferred business, the tort and breach
of contract claims seek tecover separately overpaid amounts.

Second, Perrigo argues tlaay duty owed to Inteational Vitamin by Perrigo
arose solely from the Asset Purchase Agreemdihis Court disagrees. It is true
that a tort claim cannot be based Boten a violation of a contractual dut§. The

law itself, however, imposes a numberradependent duties on private actors in our

15 See Asset Purchase Agreement Y 2.7(e) (“If the final Purchase Price Adjustment Statement
discloses that Closing Net Working Capitalass than the Estimated Net Working Capital,
then the Purchase Price shall be reduced dollar-for-dollar basi®y the amount of such
deficit.”).

16 Cornell Glasgow, LLC v. La Grange Properties, LLC, 2012 WL 2106945 at *8 (Del. Super.
Ct. June 6, 2012) (“To be viablthe tort claim must involve olation of a duty which arises
by operation of law and not by the raeagreement of the parties.”).
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society!’ And it is the alleged breach ofe legal duties upon which International
Vitamin’s tort claims are baséél.

Next, Perrigo argues that International Vitamin’s tort claims are barred by
84.28 of the Asset Purcha Agreement. This Court disags. It is true that § 4.28
states (1) that “the purchased assets aresterred ‘as-is where-is™; (2) that there
was “no representation or warranty . . . wiélspect to . . . the ptinased assets . . .
[or] any information providé or made available to rjiternational Vitamin] in
connection with the” sale;nd (3) that “all other represtations or warranties are
hereby expressly disclaimeé.”Another provision of th contract, however—which

this Court cannot treat as “mere surplusdgeexplicitly reserves International

17 OC Tint Shop, Inc. v. CPFilms, Inc., 2018 WL 4658211 at *5 (D. DeSept. 27, 2018) (“[I]f
an alleged contractual breach is accompahiethe breach of an independent duty imposed
by law, the same factual assertions may supportdbtieach of contract and tort claim.”).

18 OC Tint Shop, Inc., 2018 WL 4658211 at *6 (hding that the plaintif§ fraud-based claims
were based upon independent lefjgies and were therefore riotpermissibly duplicative of
plaintiff's breach of contract claims).

Perrigo also argues that International Vitamifethto specifically plead these legal duties in
its counterclaims. Perrigo points to no tharity, however, that requires such
hypertechnicalities.

To the extent that Perrigo is arguing that it can escape liability for intentional concealment
because it had no duty to speak about the busiefese the sale, it is well-established that,

“if a person undertakes to speak,then has a duty to make a falid fair disclosure as to the
matters about which he assumes to speb&ck v. Schreppler, 426 A.2d 856, 862 (Del. Super.

Ct. 1981). In other words, once Perrigo decideglate information about the business during
the parties’ negotiationg,had a duty to relataccurate information.

19 ECF No. 34.
20 Kuhn Construction, Inc. v. Diamond Sate Port Corp., 990 A.2d 393, 397 (Del. 2010).
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Vitamin’s rights “in the case of fraud? Therefore, § 4.28 cannot be read as barring
International Vitamin’s tort claim$oth of which are based on fraud.

Finally 22 Perrigo argues that Internationdtamin’s tort claims are barred by
the economic loss doctrine. While this dowtrdoes generally “limit[] a contracting
party’s ability to recover in tort to $3es accompanied by bodiharm or property
damages and prohibits recovery for Iasttgt are solely economic in natuféthere
are certain exceptions to this doctrimeluding for claims of fraudulent inducement
and intentional concealmettt. This is not a ground, therefore, on which to dismiss

International Vitamin’s tort claims.

21 Asset Purchase Agreement § 5.8(b).
22 n its Reply Brief (ECF No. 41), Perrigo argudat International Vitamin’s claims should be

dismissed because of the “gist-of-the action” doctrine. Because this argument was raised for

the first time in a reply brief, th Court may consider it waivedleleconference Systems v.
proctor & Gamble Pharmaceuticals, Inc., 676 F. Supp. 2d 321, 331 n.13 (D. Del. 2009)
(“Issues raised for the first time inreply brief should nobe heard.”).

Even if this Court were to consider thgament, however, it would consider the argument
meritless, since—as discussed above—Inteynati Vitamin is alleging more than mere
breach of contractSee Livery Coach Solutions, LLC v. Music Express/East, Inc., 245 F. Supp.

3d 639, 644 (D. Del. 2017) (noting that the docttiprecludes tort suits for mere contractual
breaches, requiring a plaintiff to point ttdependent events giving rise to the toryiation
West Charters, LLC v. Freer, 2015 WL 5138285 at *6 (Del.uper. Ct. July 2, 2015) (noting
the distinction between clainadleging fraudulent inducement ¢ontract and claims alleging
breach of contract).

23 OC Tint Shop, Inc., 2018 WL 4658211 at *6.
24 d.



Disposition

ITISHEREBY ORDERED that:
Perrigo Corporation’s Motion tBismiss, ECF No. 21, BENIED AS
MOOQOT.
Perrigo Corporation’s Motion tBismiss, ECF No. 32, BENIED.
International Vitamin Corporatioa’Request for Oral Argument, ECF
No. 42, isDENIED.
Perrigo Corporation’s answer totémnational Vitamin Corporation’s

counterclaims is due within 14 dagkthe date of this Order.

BY THE COURT:

s/ Matthew W. Brann
Matthew W. Brann
UnitedState<District Judge




