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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF DELAWARE

H. LUNDBECK A/S, et al,
Plaintiff,
V. Civil Action No. 18-88LPS

APOTEX INC.,et al,

~_~ o e T

Defendant.

MEMORANDUM ORDER

Having reviewed the partiesnotion and letters regarding Defendants’ use of Dr.
Rothschild as an expgiD.l. 698, 704, 711), and having heard argument on March 13, 2020, IT
IS HEREBY ORDERED thaPlaintiffs requess todisqualify Dr. Rothschilcs an expert anid
preventhim from receiving access toaterials designated &onfidential Information under the
Protective Order are DENIED.

“Federal Courts have the inherent power to disqualify expert withesses aincert
circumstances to protect the integrity of the adversary process and to promote puldiencenfi
in the legal system.Space SyA.oral v. Martin Marietta Corp.No. 9520122, 1995 WL 686369,
at*2 (N.D. Cal. Nov. 15, 1995). There is no bridime rule. Instead, courts consider (1) whether
the expert had a confidential relationship with the adversary (2) whether the adversary
disclosed confidential information to the expefee, e.g., Merck Sharp & Dohme Corp. v. Teva
Pharm. USA, In¢.No. 14-874, 2015 WL 5163035, *2 (D. Del. Sept. 3, 2015). Courts also weigh
the public interest in allowing or not allowing the expert to testidy.

Plaintiffs first arguethat Dr. Rothschildshould bedisqualifiedbecause he served as a
“principal investigator” incertain ofPlaintiffs’ clinical studies involving vortioxetineThe record

reflects that Dr. Rothschild was one of mapyificipal investigators” thanrolledsubjects irfour
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“double-blind” clinical stulies (the lastof which ended in 2093 In two of the studies, Dr.
Rothschild enrollecbnly a single subject.After one of hose studiesPlaintiffs provided Dr.
Rothschild withclinical data some of which Dr. Rothschild (and others) incorporated i2@12
publishedarticlethatconcludedhat vortioxetine did not improve symptoms of generalized anxiety
disorder (compared with placebo) over the study period.

For purposes dhis decision | assumehat Plaintiffs had a confidential relationship with
Dr. Rothschild. But Plaintiffs have not @rsuaded me thd@r. Rothschild received the type of
information that would requirdisqualification. Plaintiffs’ argument-that Dr. Rothschild should
bedisqudified from this case becaube participated in clinical studies involving theme drug-
certainly hagacial appeal Buthaving reviewed the materiadsbmitted by the parties, including
Dr. Rothschild’s declaratiodescribingthe nature of the materighe receivedn connection with
those studigs(which does not appear to be challenged by Plaintiifsjoes not appear thaw.
Rothschildreceived any privileged informatiorMoreover thetypes oftechnicalinformationhe
did receiw arediscoverable by Defendants, thus minimizing the potential for an unfair advantage
to Defendants.SeeHigh Point Sarl v. Sprint Nextel CogpNo. 092269, 2013 WL 501783, at *7
(D. Kan. Feb. 8, 2013pPalomar Med. Tedh, Inc. v. Tria Beauty, ric., No. 0911081, 2012 WL
517532,at *4 (D. Mass. Feb. 15, 2012) (denyimgotion to disqualify expert physician who had
conductedwo clinical studiegor the adrersary expert hadot receivd litigation strategy, work
product, or privilegedinformdion from the adversary which “weighed] strongly against

disqualificatiori); Space Sys./Lorall995 WL 686369, 3; see ako Auto-Kaps, LLC v. Clorox

1 My decision does not rely on Dr. Rothschild’s averments that he does not remember the
actual information received.



Co, No. 15-187, 2016 WL 1122037, at3*(E.D.N.Y. Mar. 22, 2016)granting motion to
disqualify whee plaintiff’s expert' consulted orthe \ery project that culminated ithe [accused
product]” under circumstances where it wamt difficult to infer that [the expdrtvas givenor
exposed ta@onfidential informatiomrelating to [the defendars] strategy regarding itstellectual
property”). It alsoappears that much te informationfrom onestudy ispublic, as theresults
were published.

Plaintiffs rely on aline of cases in whicltourtsdisqualified expertsvho received only
technical,but not privileged, informatiorirom the adversarySeeEastman Kodak Co. gfa—
Gevaert N.V..No. 026564,2003 WL 23101783, at *@W.D.N.Y. Dec. 4, 2003)Thompson, |.G.,
L.L.C. v. Edgetech I.G., IndNo. 11-12839, 2012 WL 3870563, at *1 (E.D. Mich. Sept. 6, 2012)
But in those cases, the proposed exgpleaid been longstanding emploge# the adversaries
during which they acquired deégchnical knowledge relevant to the litigatioBeeThompson
2012 WL 3870563, at *1 (plaintiff's proposed expert waseniorievel employee dtlefendant]
from 1994 until his resignation in 2008 Eastman Kodgk?003 WL 23101783, at *defendant’s
expert having “previously worked plaintiff] for eighteen (18) yeals Disqualificationunder
thosecircumstanceprotectthe integrity of the adversary process anomotegublic confidence
in the legal system regardlessadiether the information disclosed qualifies as privileged or work
product SeeThompson2012 WL 3870563, at *7d{squalifying former fourteenyear, senior-
level employeefrom testifying asatechnicalexpert for the dversarybecauset was “analogous
to an expert switching sides miitigation”).

Here,in contrast, Dr. Rothschild did not havibagstanding employmerglationship with

Plaintiffs. He enrolled subjectsn four clinical studies duringwhich he received limited



informationfrom Plaintiffs And, for one of those studids received aggregatstudy dita that
he used t@o-authora papethat concludedhatvortioxetinewas not effectiveo treata particular
(unapprovedl indication? Under theparticular factshere,l am not persuadethat the “drastic
measure” oflisqualificationis warranted Thompson2012 WL 3870563, at *2.

Plaintiffs nextargue that Dr. Rothschild should be disqualifiedauséne formerly served
as a consultant and expert to Plaintiff Lundbec&asesnvolving Lexapr® (escitalopam) and
Celex#® (citalopram) Thosecases involvedlifferent patents. The last of thee cases was
terminated in May 2010, nearly a decade ago. For purposes of this delcsomeptas true
Plaintiffs’ assertionghat Dr. Rothschildeceivedconfidential and privilegedthformation during
those engagement But | am not persuaded that th@formation he eceivedin decadeold
litigationsinvolving different drugs would require his disgtfiaation from this case.

Plairtiffs make the conclusory assertion that Dr. Rothschilds given accasto
Lundbecks “IP strategy in the Lexapr® and Celex® cass. However,nothing in the record
suggestghat Dr. Lundbeckwas privy to any privileged informationother tharthe trial strategy
used by Lundbeckor thoseparticularcases. Plaintiffs alsocontendthat a heaeto-head study
involving escitalopram and vortioxetine ‘ist the center of the partiemfringement dispute
regarding the 096 patent. (D.l. 704 at 2 But the record indicates thdlhe study was not
undertaken until years after Dr. Rothschsllundbeckengagemes were complete. Having
carefully reviewedherecord, and theemairder of the partieargumentsl am not persuaded that

the nature othe confidential information Dr. Bthschildreceivedrequires his disqualification

2 Defendants state, and Plaintiffs have not disputed, that the use of vortioxetine to treat
generalized anxiety disorder istrizeing litigated in this case
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from this case.See Novartis AG v. Apotéxc., No. 095614, 2011 WL 691594, at #8 (D.N.J.

Jan. 24, 2011jdenying request toidquaify expert who had previously served as atpet for

the adversaryin othe cases where the adversary failed to identifyspecific corfidential

information relevant to thecurrent litigation that had been shedt with the expert; general
allegatiors thatthe experiwas privy toadversry's “legal strategiesandthe opinionsof its legal

counsel’and“regulatory stategie$wereinsufficient),report and recommendation adopt@@11

WL 611706 (D.N.J. Feb. 8, 2011).

For the foregoing reasorBlaintiffs’ requests arBENIED.

Dated: March &, 2020 \7-—4 / M

Jenhifer ICHall /
UNITED STATES MAGISTRATE JUDGE




