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, U.S. DIST ICT JUDGE

Presently before the Court ke partialmotion of Defendants Carey Lynch (“Lynch”),
Thomas Harris*Harris”), and unknown Division of Youth and Rehabilitative Servabefendants
(including an unknown security guard, “Doe Security Guard”; togetties,Doe Defendantstp
dismiss (D.1.20) the Second Amended ComplaintRigaintiff M.W., by and through hi®arent
andnatural Guardian, Maurice W\and Plaintiff Maurice W. in his ownight (D.I. 14). The motion
has been fully briefed (D.I. 20, 23, 40yor the reasons set forth below, the CG&RANTS-IN-
PART andDENIESIN-PART Defendand’ motion.

l. BACKGROUND

A. Factual Background

M.W. is a developmentally disabled persamo at the time of the filing of the original
complaint,was a minor Maurice W is his father.At relevant times in May and early June 2018,
M.W. was sixteeryears old and in the custody of the State of Delaware at the William Marion
Stevenson House Detention Center (“Stevenson House”) in Milford, Delaiiasie.14 11 18
20, 22).Stevenson House is a facility operated by the State of Delaware Departmentioé$s
for Children, Youth and their Families, in the Division of Youth Rehabilitative Sexr{i€erRS”)
for minors detained by the State for charges of delinquency, but who have not yet been adjudicated.
(Id. 7 21).

Plaintiffs allege that Doe SecuriGuard, vhile working at Stevenson House, put a bounty
called a “coupon’on M.W. (Id. § 31). This bountgncouraged other detained youths ttack
and intimidate M.W. I¢l. T 32. After Doe Security Guargdlacedthe coupon on M.W., two boys

in Stevenson Housstackel M.W. (Id. T 33). M.W. brought this attack to the attentionlLgfnch,



a DYRS employee at Stevenson Houskl. {1 9, 34). M.W. expresd fear forhis safetybut
Lynch did not act upon M.W.’s concerndd.(T 34-35).

In late May of 2018M.W. was in a common area of Stevenson House and observed Lynch
speaking tadDoe Security Guard (Id. I 36). After Lynch left the common area, Doe Security
Guard turned to the detained youths in the commonaargannounced that M.W. was likely to
be released from Stevenson Hossen and anyone who was “gonna do anything” to M.W. would
have to dsobefore M.W’s imminent release(ld. § 39). Thereafter, two boys knocked M.W. to
the ground and repeatedly punched him leiokied his head. I¢l. 11 40, 44—46).

The next day, employees of DYRS took M.W. to have his injuries examihedf 49).
M.W.’s teeth were chipped, an¢trays revealed thdie had a broken finger. Id. 11 50 54).
Plaintiffs allege that Defendants did not provide M.W. with a splint for his broken fingedaydi
after his medical examinationld( 153). They did not “provide any medical treatment to M.W.
for his chipped teeth, and did not seek any medical treatment for any other injuries(Id.. .”

1 54). On or around June 5, 2018, M.W. was released from Stevenson House into the custody of
his father, Maurice W.(Id. § 29). Plaintiffs allege thato one had informeMaurice W.of the

attacks on his san(ld. 1 55). Maurice W. became aware of Waent incidens anly whenM.W.

was releasethto his custody. I¢. T 56).

B. Procedural History

On June 7, 201 & laintiffs filed their initial complainpro se (D.l. 2). In that complaint,
Plaintiffs alleged that Defendants violated their constitutional rights and comweéitiedis state
law torts against them(ld.). On November 15, 2018, the Court granted Plaintiffs’ request for
counsel (D.I. 9), and on December 7, 2018, the Court recognized that Peter L. Krattdrel

S. AlexanderFaris agreed to represent Plaintiffs (D.l. 1@n March 8, 2019Plaintiffs filed an



amended complaint (D.l. 12). On April 11, 2019, Plaintiffs filed their Second Amended
Complaint. (D.l. 14).

The Second Amended Complaint alleges eleven counts aggimst, Harris® and the
Doe Defendants in each of their official and individoapacities. Plaintiffs allegesix claims
arisingunder 42 U.S.C. § 1983, for violations MtW.’s Fourteenth Amendment due process
rights special relationship (Count, Istatecreated danger (Count JlIxonspiracy (Count llI),
failure to pevent violent attackCount V), and failure tantervene(*Count VF)? against all
Defendants; andhflure to supervise (Count \dgainst Harris Plaintiffs also allege five statew
tort claims: negligence'Count VII") and negligent infliction of emotional distreg€ount 1X”)
against all Defendants; andtentional infliction of emotional distre9§Count VIII"), assault
(“Count X”), and battery“Count XI”) against Lynch and Doe Defendants

On December 19, 2019efendantdiled the instanpartial motionto dismissthe Second
Amended Complainfor failure to state a claimnderRule 12(b)(6) of the Federal Rules of Civil
Procedure.

. LEGAL STANDARD

A. Stating a Claim

To state a claim for relief, a complaint must contain “a short and plain statemeast of th
claim showing that the pleader is entitled to relieép. R. Civ. P. 8(a). When presented with a
motion to dismiss for failure to state a claim suant to Rule 12(b)(6), district courts conduct a

two-part analysisFowler v. UPMC Shadysid®&78 F.3d 203, 210 (3d Cir. 2009). First, the Court

! Plaintiffs allege that Harris is Lynch’s supervisor at DYRS. (D.l. 14 | 1@&ferdlants
dispute this assertion. (D.l. 20 T 23 n.2).

2 The Second Amended Complaint lists failure to intervene as a second Count V. To avoid
confusion, the Court has renumbered the counts following Count V.



separates the factual and legal elements of a claim, accepting “all of the compleliRpkeaded

facts as true, but [disregarding] any legal conclusionkl” at 216-11. Second, the Court
determines “whether the facts alleged in the complaint areiguffto show . . a ‘plausible claim

for relief.” Id. at 211 (quotingAshcroft v. Igbal556 U.S. 662, 679 (2009)).

“To survive a motion to dismiss, a civil plaintiff must allege facts that ‘raise a rigeli¢d
above the speculative level on tlesamption that the allegations in the complaint are true (even
if doubtful in fact).” Victaulic Co. v. Tiemam99 F.3d 227, 234 (3d Cir. 2007) (quotBell Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007)). Dismissal under Rule 12(b)(6) is approprate
complaint does not contain “sufficient factual matter, accepted as tristat® a claim to relief
that is plausible on its face.Tgbal, 556 U.S. at 678 (quotingivombly 550 U.S. at 570kee also
Fowler, 578 F.3d at 210A claim is facially pausible “when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendeoleifoli the misconduct
alleged.” Igbal, 556 U.S. at 678. The Court is not obligated to accept as true “bald assertions” or
“unsupported conclusions and unwarranted inferencéddrse v. Lower Merion Sch. Dist.
132F.3d 902, 906 (3d Cir. 19973chuylkill Energy Res., Inc. vaFPower & Light Co, 113 F.3d
405, 417 (3d Cir. 1997)Instead, “[tlhe complaint must state enoudgbts to raise a reasonable
expectation that discovery will reveal evidence of [each] necessary element” of dfislaiatm.
Wilkerson v. New Media Tech. Charter Sch..,I22 F.3d 315, 321 (3dir. 2008) (internal
guotation marks omitted).

B. Eleventh Amendment

The Eleventh Amendment providist“[t] he Judicial power of the United States shall not
be construed to extend to any suit in law or equity, commenced or prosecuted against one of the

United States by Citizens of another State, or by Citizens or Subjects of amgnFatagie.” U.S.



ConsT. amerd. XI. The Supreme Court has consistently interpreted the Eleventh Amertdment
mean that'an unconsenting State is immune from suits brought in federal courts by her own
citizens as well as by citizens of another Stakedelman v. Jordam15 U.S. 651663-64 (1974).

This sovereign immunity appliés cases brought agairgate officials if “the ation is in essence

one for the recovery of money from the state” and “the state is the real, sabbgtarty in
interest.” Ford Motor Co. v. Dep’t of Treasury of IndB23 U.S. 459, 464 (194%)yerruled on

other grounds by apides v. Bd. of Regents35 U.S. 613, 6223 (2002) (holding that a state
waives sovereign immunity when it removes a case to federal court).

C. 42 U.S.C. § 1983

Section 1983 of Titld2 of the United States Code provides plaigtifith a federal forum
to seek relief against any “person” whimder color of state law, deprives plairdiff any “rights,
privileges, or immunities” under federal law. 42 U.S.@983. Courtinterpret42 U.S.C. § 1983
consistently with the Eleventh Amendmetee Will v. MichDep't of State Police491 U.S. 58,
64-66 (1989) (holding that a state is not a “person” within the meaning of § 1983 and observing
that“Congress, in passing 8§ 1983, had no intention to disturb the States’ Eleventh Amendment
immunity and so to alter the federslate balance in that resggct Although the Eleventh
Amendment bars suit against state officials in their official capacity, a plaintiiér 81983 can
seekinjunctive and monetaryelief against state officialsued intheir personal capacityor
violating the plaintiff's federal rightsSee Hafer v. Mel®02 U.S. 21, 25 (1991).

1. DISCUSSION

A. Federal § 1983 Claims

Plaintiffs “concede that the Eleventh Amendment bars . . . their federal claaimstag

Defendants in their official capacities.” (D.l. 23 at 6 n.1). Thus, the clagamst Defendants in



their official capacities are dismissed as unopposed. The Pmaeeds to consider the federal
claims against Defendants in their personal capacities.
1 Special Relationship (Count I) and State-Created Danger (Count 11)

Plaintiffs assert thatll Defendants are liable under specighationship and statereated
danger theories of liability. Defendants move to dismiss these claims as to éfaytis(D.l. 20
1 10).

When a state limits a child’s freedom to act on his own behalf, such as by pladbiid) a ¢
in foster care, “the state has entered into a specialomip with that child which imposes upon
[the state] certain affirmative duties.Nicini v. Morra, 212F.3d 798, 808 (3d. Cir. 2000) (en
banc). UnderThird Circuitlaw, the state is liable under a specg&lhtionship theory if it breaches
these affirméive duties with deliberate indifferenceld. at 811. An officer is deliberately
indifferent if he is aware of an excessive risk of harm to the plaintiff and dideetfeat risk.Id.
at 810-11.

To state a claim of stat@eated danger in violation of the Fourteenth Amendment, the
plaintiff must plead that: “(1) the harm ultimately caused was foreseeablaidpdirect; (2) the
state actor acted in willful disregard for the safety of the pfginB) there existed some
relationship between the state and the plaintiff; and (4) the state actotkeisadthority to create
an opportunity that otherwise would not have existed for the third party’s crime to oEstiate
of Smith v. Marasca318 F.3d 497, 506 (3d Cir. 2003).

As to Harris Plaintiffs’ pleadings are insufficient to state a claim that Harris is liable under
a speciafelationship theory. Plaintiffs make only two factual allegations about Harrig4&nas
supervised Lynch atllarelevant times, andhat Harris knew about the ganglated violence at

Stevenson House. (D.l. 14 11 10, 26). Plaintiffs, however, fail to allege thet kaew about



the specific risk of harm facing M.W. Plaintiffs also fail to plead factsigbarris’s response to
his knowledge about gang violence, or the appropriateness of any such respeasBeers
Capitol v. Whetzel256 F.3d 120, 135 (3d Cir. 2001) (holding that a supervisor is deliberately
indifferent when he fails to respond appropriately in his role, in that case, as a pkécyma
Plaintiffs do notaddresdHarris’s response to M.W.’s concerns and eventual harm afhlls,
Plaintiffs fail to state a claim of speciadlationship liability as to Harris.

Similarly, Plaintiffs fail to state a claim that Harris is liable under a stedated danger
theory because Plaintiffs have not pleaded that Harris acted in willfugdisref M.W.’s safety
and used his authority to create an opportunity for the other detainees to violently attack M.W

Thus, both the special-relationship and stagated danger claims are dismissed as to Harris.

2. Conspiracy (Count 111)

Plaintiffs allege Count Il for conspiracpgainst all Defendantsased on allegations that
Defendants Lynch and Doe Security Guard entered into a conspiracy to deprive M.W. of his right
to personal liberty angrotectionwhile in the custody of the state. (D.l. 184). Defendants
move to dismiss this claim in its entirety. (D.l. 20 § 10).

To state a claim afonspiracy in violation of § 1983, a plaintiff madlege that defendants
acting under state law conspired to, and did in fact, deprive the plaintiff of constikuigiria.
Adickes v. S.H. Kress & CG@&98 U.S. 144, 150 (1970). To survive a motmdismiss, a plaintiff
alleging unconstitutional conspiracy “must assert facts from which a consjairagmeement can
be inferred.” Great W. Mining & Mineral Co. v. Fox Rothschild LL&15 F.3d 159, 178 (3d Cir.
2010). In particular, the complaint “must set forth allegations that address the pertbée of
conspiracy, the object of the conspiracy, and the certain actions of the alleged tansSaikan

to achieve that purposeSheain v. E.F. Hutton Grp., In¢.885 F.2d 1162, 1166 (3d Cir. 1989).



“[lln the absence of direct proof, that ‘meeting of the minds’ or ‘understanding or agreém
conspire’ can be inferred from circumstantial evidendeifrowski v. Twp. of Riverdale04 F.3d
280, 295 (3d Cir. 2018) (citingtartzell v. City of Philadelphj&33 F.3d 183, 205 (3d Cir. 2008)
(internal quotation marks omitted).

Here, Plaintiffs fail to plausibly allege a conspiracy between Doe Security Guard and
Lynch. Plaintiffs contend that Lynch informed Doe Security Guard that M.W. would soon be
released fsim Stevenson House and then left the common area. (D.l. 14 11 38h84ajlegation
that Doe Security Guard incited the attack on M.W. afperaking td_ynch does not support the
plausible inference that Lynch had conspired with Doe Security Guard to cause thisiattac
violation of M.W.’s constitutional rightsSee Capogrosso v. Supreme Court of, 88 F.3d 180,

185 (3d Cir. 2009) (affirming dismissal of judici@bnspiracy claim based on plaintiff's allegation
that she saw two judges discussing her case shortly before one of the judges ruledlanpiff)st

Plaintiffs also do not allege that any other Defendants were part of a conspiracy to violate
M.W.’s constitutional rights. Thus$he conspiracglaim is dismissed.

3. Failureto Prevent Violent Attack (Count V)

Plaintiffs allege thaall Defendantwviolated M.W.’s due process rights tayling to protect
M.W. from violence at the hands détainees in Stevenson House. Defendants move to dismiss
this claimas to all Defendants (D.1. 20  10).Plaintiffs, howeverhave alleged sufficient facts

to maintain ths failure-to-proted claim against Lynch andoe Security Guard

3 Defendants correctly note that under the “Count IV” heading the Second Amended
Complaintonly discusses Defendants’ failure to provide M.W. with medical treatment afte
the attack. (D.l. 20 Y 28). Plaintiffs, however, incorporate by reference otgatalhs
that support their claim, and the Court considers these facts to decide whettadute
to-protect claim is welpleaded.



The EighthAmendment protects prisoners from violence at the hands of other prisoners.
Farmer v. Brennan511 U.S. 825, 833 (1994].0 state a claim that defendants failed to protect a
plaintiff from violence by other prisoners, the plaintiff must pleéeat asulstantial risk of serious
harm existed defendants were deliberately indifferent to such risk, and plaintiff was indeed
harmed Id. at 834. Under the deliberate indifference standard, “the official must both be aware
of facts from which the inference caube drawn that a substantial risk of serious harm exists, and
he must also draw the inferenced. at 837. The rights of pieial detainees to be protected from
violence in detention arise from the Fourteenth Amendmaril. v. Luzerne Cty. Juvenil2et.

Ctr., 372 F.3d 572, 579 (3d Cir. 2004). The Third Circuit, howenygplies the same standards to
failure-to-protect claims arising undethe Fourteenth Amendment as under tBghth
Amendment.Thomas v. Cumberland Cty49 F.3d 217, 223 n.4 (3d Cir. 2014).

Plaintiffs plausibly allega failureto-protect claim against Lynch and Doe Security Guard.
Plaintiffs allege that Stevensétouse was plagued by ganglatedviolencebecause some youths
detained at Stevenson House await adjudicationodéni crime charges. Furthermok&W. had
been ysically attacked by detained youths ormfore These facts plausibly establish a
substantial risk of serious harnklaintiffs alsoplausibly allege that these Defendants knew that
M.W. faced this suktantial risk of harm and were deliberately indifferent to it. Doe Security
Guard allegedly put the coupon on M.W., and thus knew and failed to respenthdeed,
encouraged-the danger to M.WLynch also allegely knew about tb substantial risk of harm to
M.W. because M.W. toltleraboutthe firstattackhe suffered Plaintiffs allege that Lynch did not
act upon this knowledge, which supports the reasonable inference that Lynch wastdsfiber

indifferent to the risk



Plaintiffs, however, faito state a failurdo-protect claim against Harri&s discussed with
respect to Counts | and Bée supr&ectionlll.A.1), Plaintiffsallegeonly that Harris knew about
gang violence at Stevenson Hogsmerally They do not allege that he knew of/apecific risk
of harm facing M.W.or that any response to his alleged knowledge about gang violence at
Stevenson House was not appropriaBee Beer€apitol, 256 F.3dat 135. Thus, the claim of

failure-to-protect is dismissed as to Harris.

4, Failureto Intervene (Count V1)

Plaintiffs allege thatll Defendantsviolated M.W.’s constitutional rights by failing to
intervene in the attack on M.\Defendants move to dismiss this claim against Lynch and Harris.
(D.I. 20 1 10). Based on Plaintiffs’ allegations, the faHaréntervene claim survives against
Lynch, but must be dismissed as to Harris.

“[A] corrections officer’s failure to intervene in a beating can be tmsbof liability for
an Eighth Amendment violation under 8§ 1983 if the corrections officer had a reasonable
opportunity to intervene and simply refused to do Smiith v. Mensingef93 F.3d 641, 650 (3d
Cir. 2002). Pretrial detainees are protected by the Fourteenth Amendmeniibudriitled to no
less protection than a convicted prisoner is entitled to under the Eighth Amendiévit.’372
F.3d at 584.

The Second Amended Complaint states that Lynch left the common area before Doe
Security Guard incited the attack on M.W. Plaintiffs also allege, however, that Lyaxcktiv
present at Stevenson House at or around the time of the attack on M.W. Plainéfithata
“Defendants each had a reasonable opportunity to intervene, as each was prseatiathe
time of the attackand time elapsed between the order given by John Doe Security Guard and the

beginning of the attack on M.W.” (D.l. 14 § 11%ccepting these allegations as true and drawing

10



all reasonable inferences in Plaintiffs’ favor, it is plausible that Lydekjite having just left the
common areahad a reasonable opportunity to intervene igidsal to do so. Thus, the claim
against Lynch survives, at least, this motion to dismiss.

By contrast, Plaintiffs provide only general, conclusory allegations as to Hia's
whereabouts and wherewithal to intervene at the time of the afidlitkout more a reasonable
factfinder cannot infer that Harris had a reasonable opportunity to inteamemefused to do so
The claim ighusdismissed as to Harris.

B. StateLaw Tort Claims

1 Qualified Immunity

Plaintiffs’ remaining claims against Defendants arise under state law. daetsrargue
that these claims must be dismissed because all Defendants have qualified ifimunity.

Under the Delaware Tort Claims Act, 10 Del. C. § 4001, state employees are exempt fr
civil liability based on negligence if three criteria are met: “The act or omission doetblaf
(i) arose out of and in connection with official duties involvingekercise of discretion; (ii) was
performed in good faith and in the belief that the public interest would be best $wmeadd/t and
(iif) was performed without gross and wanton negligen&@niith v. AngeloCivil Action No. 14
1066-GMS, 2017 WL 2276985, at *10 (D. Del. May 25, 2017).

Here, Plaintiffs have pleaded sufficient facts to overcothe Tort Claims Actbar.

Plaintiffs allege that Doe Security Guard placed a “bounty” on M.W., which the Courstantts

Defendants also assert that the state law claims are barred by sovereigntymmuni
Sovereign immunity, however, “does not apply to state employees sued for their own
conduct.” See Parker v. WiremaNo. CIV.A. 09G02-027JTV, 2012 WL 1536934, at *2
(Del. Super. Ct. Apr. 30, 20123ee also Slinger v. New Jers886 F. App’x 357, 3613d

Cir. 2010) (holding that Eleventh Amendment did not bar state law tort claims aseerted i
federal court against state officials in their individual capacitig#gus, the Court focuses

on Defendants’ assertion of qualified immunity.

11



to be “a premium or benefit offered avgn, especially] by a government, to induce someone to
take action or perform a serviceBounty BLACK’SLAW DICTIONARY (11th ed. 2019). Further,
Doe Security Guard allegedly told the detained youths in the common area that they weuld ha
to act quickly to “do anything” to M.W. before M.W. was released. It can be reasonabigdnfer
that these actions represent “an extreme departure from the ordinarydt@inckare,” amounting
to gross negligenceThomas v. Bd. of Educ. Of Brandywine Sch. Dr&9 F. Supp. 2d 477, 501
(D. Del. 2010).

Furthermore, it is plausibleased on the allegations in the Second Amended Complaint
that Defendantsiolatednon-discretionaryduties in their condud¢bward M.W. Lynch knew that
M.W. had been attacked previously, and allegedly did not act upon this knowledge. After the
second attack on M.W., Defendants left M.W.’s known injuries untreated for dsfendants
also neglected to tell M.W.’s father about the attacResmissing Plaintiffs’ state law claims
would be premature, aRlaintiffs should beallowedto take discovery to determine whether
Defendantsbmissions violated mandatory rules or policies and thus remove Defendants from the
scope of tort immunity. See J.L. v. Barnes33 A.3d 902, 91415 (Del. Super. Ct. 2011)
(acknowledging need for discovery to determine whether DYRS employee defendantetre
ministerial duties).

Because Plaintiffs’ pleadings overcome the immunity conferred by the TamsChct,

the Court will proceed to analyze the state tdaims for sufficiency of pleading.

2. Intentional and Negligent Infliction of Emotional Distress(CountsVII|
and I X)

Plaintiffs assert claims of intentional and negligent infliction of emotional distresssag
Defendantson behalf obbothM.W. andMaurice W. Defendants move to dismiss these claims as

to Maurice W. because he was not present at the time of the aitabk®V. (D.l. 20 T 18-20).

12



To state a claim ohegligent infliction of emotional distress, plaintiff must allege:
“(1) negligerre causing fright to someong[2) in the zone of danger|,] (3) producing physical
consequences to that person as a result of the contemporaneous Sluxk.”GreenC.A. No.
06C-04005 ESB, 2008 WL 282319, at *1 (Del. Super. Ct. Jan. 30, 2008). agiymi claim of
intentional inflection of emotional distressquires that the defendant “intentionally or recklessly

causes severe emotional distress to another” “by extreme and outrageous cadati&R(citing
Restatement (Second) of Torts § 46)defendant may be liable to a thipdrty “who is present
at the time” otthe defendant’s extreme and outrageous corduetrd the third party’s immediate
family member Id.

Plaintiffs cite several cases where a family member was able to maintéamaot
intentional infliction of emotional distresdespite not having been present at the time of the
allegedly tortious conduct. These cases, however, are readily distinguishable firmstathitecase.

In Farmer v. Wilsona father was not barred froassertinga claim ofintentional infliction of
emotional distres@gainst school officials who took his daughter out of school withhésit
knowledge or consent. Civ. A. No. 9118-023,1992 WL 331450, at *4 (Del. Super. Ct. Sept.

29, 1992)(granting summary judgment because defendants lacked intent to cause emotional
distress) In Farmer, the father claimed to be theect victim of extreme and outrageous conduct,

not a bystander to the distress of his daughter, and thus his presence was not setemérgaf

the claim. See Cooper v. Bd. of Educ. of Red Clay Consol. Sch, B&tC.A. No. 08E09-164

PLA, 2009 WL 3022129, at *2 (interpretirigarmeras asserting a diregttentional infliction of

emotional distresslaim); see also Fanean v. Rite Aid Corp. of Del., 1884 A.2d 812, 819 (Del.

Super. Ct. 2009) (denying motion to dismistentional infliction of emotional distresgaim,

13



despite plaintiff's absencayhere defendant pharmadysclosed plaintiff's confidential health
information to plaintiff's relatives, directly causing emotional damage to plaintiff).

Here, Plaintiffs’ allegations situate M.W. as the direct victim of Defendantgjedlle
extreme and outrageous conduct, and Maurice W. as an indirect victim. Thus, for afclaim o
intentional infliction of emotional distresMaurice W. had to have been “present at the time” of
the tortious conduct.Doe 2008 WL 282319, at *2. Furthermore, Plaintiffs make no specific
arguments tmvercomethe “zone of danger” requirement fomagligent infliction of emotional

distressclaim, and thus, both clainas asserted by Maurice W. are dismissed.

3. Assault (Count X) and Battery (Count XI)

Plaintiffs assert claims of assault and battery against Lynch and Doe Defendants
Defendants move tdismiss the two claims in their entiretgD.l. 20 11 2322).

To state a claim of assault, a plaintiff must plead that the defeackaokvith the intent to
cause imminent apprehension of harmful or offensive contact, and the plaastifiut in such
imminent apprehensionJagger v. Schiavell®3 A.3d 656, 660 n.12 (Del. Super. Ct. 201A).
claim of battery requires that the defendant aetgd the intentto cause a harmful or offensive
contact with the plaintiff, and harmful contact with the plaintiff directly or indirestisuled
Brzoska v. Olsgr668 A.2d 1355, 1360 (Del. 1995).

Defendants argue that Plaintifféissault and battery clairmust fail because Plaintiffs do
not allege that any Defendant assaulted M.W. This argument imprteatly assault and battery
as a single tort requiring physical contact with the plaintissault requires apprehension of
imminent contact, which Plaintiffs plausibly allegeoe Security Guardllegedlyplaced @ounty
on M.W. andncited the detairetyouths of Stevenson House to attack M.Based on these acts

alone, it can be reasonably inferred tBaie Security Guard intended to place M.W. in fear of

14



imminent harm, andM.W. indeed apprehended this harm. Thus, Plaintiffs have adequately
pleaded ssault against Doe Security Guard.

Plaintiffs also state a claim of battery against Doe Security Guard. It can beatdgso
inferred that Doe Security Guard acted with the intent to cause M.W. harm, noy itinerel
apprehension thereof. This harm to M.W. transpired indirectly at the hands of otherddetaine
youths, which is sufficient to satisfy the second element of battery. Defendguots that
Defendants are not liable for battery because the harmful contact wasttamhingithe youths,
and Defendatis were not in a principaagent relationship with thenThe principal-agentinquiry
is relevant to claims of vicarious liability, where plaintiffs seek to hold an aksaployer liable
for the torts committed by employees while in the scope of their employn@sd. Fisher v.
Townsends, Inc695 A.2d 53, 57-61 (Del. 1997) (discussiablength factors and rationales for
vicarious liability). This argument, howevés inapposite wheadefendant incentivized and thus
indirectly caused harmful contact to the plaintiff, as is the case here.

Plaintiffs have not alleged facts to suppaldusibleclaims of assault and battery against
the remaining Defendants. Therefore, the claims amidsedasto all Defendants except Doe
Security Guard.

V. CONCLUSION

For the foregoing reasons, Defendaptstial motion to dismiss is GRANTEIN-PART
and DENIEDBIN-PART. Countd, Il, IV, and VI are dismissed as to Defendant Harris. Count Il
is dismisgdin its entirety CountsVIll and IX, as asserted by Plaintiff Maurice W., are dismissed.
Count X and Xl are dismissed as to Defendant Lynch.

An appropriate order will follow.
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