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N EIKA, U.S.DISTRICT JUDGE:

Presentlybefore the Couiis the motion oDefendantMatthewMeyer, VaughnM. Bond,
Jr.,Vanessas. Phillips, andLieutenantColonel QuintonVatsoris (“the Individual Defendants
and New Castle County (“NCCTcollectively with the Individual Defendant®efendants”)to
dismiss Plaintiff Melissa Clemons’ (“Plaintiff’) First Amended Complaint {Amended
Complaint”)pursuant to Rule 12(b)(6) of tikederal Rulsof Civil Procedure (SeeD.I. 25). For
thereasonsetforth below, the Courtwill GRANT Defendand’ motion

l. BACKGROUND

Plaintiff was employed with the New Castle County Police Department (“NCCP@T) f
July 6, 2004 until February 2, 2017. (2011 22, ®). On September 23, 2015, while working
as a Police Officer with NCCPD, Plaintiff injured her left hand during a trgieixercise. I¢.
1 23). NCC require®laintiff to see Dr. Sowafter hernnjury. (Id. 24). Plaintiff underwent an
initial evaluationwith Dr. Sowaon SeptemberZ 2015 after whichhe determinedhat Plaintiff
was unable to work because of “her pain levels and immobilityl” 27). Plaintiff continued
to see Dr. Sowa for her injugntil June 5, 2016, at which poihe statedhat her conditionwas
out of his realm of expertisggnd] there was nothing more he could do for her so he referred her
to Johns Hopkins. (Id. 1 30). He gave her a resttion against use of her left hand, asthted
other restrictions had to come from other physicians or specialists § 1)! Plaintiff saw her
primary care physician and a doctor at Johns Hopkins who both opined that Plaintiff should not
return to work. (Id. 11 34-38. Prior to Dr. Sowa’'sstatements on June 5, 20Haintiff had

informed her supervisor at NCCPD that she was pregnkht{ 28).

1 Plaintiff alleges that Dr. Sowa did not release her to widrk put also asserts that “NCC
relied solely on Dr. Sowa’s opinion in deciding she was able to return to wibadk{ 38).
Thus, it appears that at some point Dr. Sdet@rminedhat Plaintiff could return to work.



On July’ 1, 2016,allegedlyrelying upon the evaluation of Dr. Sowa, NCC issued a letter
to Plaintiff demanding she return to waskface consequencefld. 11 38, 39).Plaintiff did not
return to work but, on August 8, 2016, Plaintiff's personal physician provided her with a lithisabi
note.” (d. 1 3738, 44). On October 13, 2018\CC advised Plaintiff they attempted to place
her into another position, and since she remained unable to perform any and all work, she would
be separated since placement in another position could not be accedipligid.  55).
ThereafterPlaintiff sought and received Family Medical Leave Act (“FMLA”) leave for thenbirt
of her child. [d. 1 56)3 After the expiry of Plaintiff's FMLA leaveshe requested additional paid
leave on January 13, 2017d.(T 58). NCC rejected her request citing “undue hardship” and, on
February 2, 2017, notified Plaintiff that she would be terminatket at(59).

On July 30, 2018, Plaintiff filed the present action, alleging that DefendantPRCC
committed wrongful discrimination against Plaintiff in violation of the Americans withdilisas
Act of 1990 (“ADA") andthe Delaware Persons with Disabilities Employment Protections Act
(“DEPA”) (Countl), Title VII of the Civil Rights Act of 1964 as amended by the Pregnancy
Discrimination Act of 1978 (“PDA”) and the Delaware Discrimination in Employment Act
(“DDEA”) (Count IIl). Plaintiff also allege retaliation by NCCPD irviolation of the ADA.
(Count II). In addition to discrimination and retaliation, Plaintiff incldds#ate lawclaims for
breach of the implied covenant of good faith and fair dealing (CountnWier employment

contract with NCCPIand breach of the Collective Bargaining Agreement between New Castle

Plaintiff's First Amended Complaint states the date as June 1, 2016, but thigris lat
identified as an error in Plaintiff's briefingSéeD.l. 32 at 4 r2).

3 Plaintiff's First Amended Complaint does not state when Plaintiff gave birthhdsed
upon the parties’ briefing, her child appears to have been born on November 1, 2016.
(SeeD.l. 33 at 5).



County and the Fraternal Order of Police, Lodge No. 5, which purportedly ciipiaintiff as

a thirdparty beneficiary(Count V). Finally, Plaintiff allegel that NCCPD deprived her of
substantive due process rights guaranteed by the Fourteenth Amendment and 42 U.S.C. § 1983.
(Count V).

On September 24, 2018, Defendants faedotion to dismiss under Rule 12(b)(6), arguing
that the Complainfiailed to plausibly allege discrimination in violation of the ADA, DEPA, PDA
or DDEA andretaliation under the ADA.SeeD.l. 11 & 12). This Court granted that motion and
dismissed Plaintiff's complaint with leave to amemntstructingPlaintiff to make cleain any
Amended Complaint what purportedly wrongful condwets undertaken by each of the named
Defendants ando identify which Defendants (by name) amecused under each count of the
Complaint. SeeD.I. 19).

Plaintiff then filedherAmended Complaint (D.l. 20) on September 11, 2@ll8gingmost
of the sameclaims? removing NCCPD as a partgndrefining some ofPlaintiff's allegations
Plaintiff also added an additional Title VII discrimination clgi@ount VII) and an additiondl4th
Amendment claim againBtefendanttNCC, Meyer and Bon{Count VIII). On October 28, 2019,
Defendantdiled the instant motion to dismiss abuntsfor failure to state a claim under Rule
12(b)(6).

Il. LEGAL STANDARD

When presentedvith a motion to dismissfor failure to statea claim pursuantto Rule

12(b)(6),district courts conduct awo-partanalysis. Fowler v. UPMC Shadyside578 F.3d 203,

4 Plaintiff dropped Count IV alleging breach of the covenant of good faith and fair dealing.



210(3dCir. 2009)° First, the Courseparatethefactualandlegalelementof aclaim, accepting
“all of thecomplaint’swell-pleadedactsastrue, but [disregardinghnylegal conclusions.”ld. at

210-11. Second, th€ourtdetermineswhetherthefactsallegedin the complainaresufficientto

show . . . a ‘plausiblelaim for relief.” Id. at211 (quotingAshcroftv. Igbal, 556U.S. 662, 679
(2009)).

“To survive amotionto dismissacivil plaintiff mustallegefactsthat‘raisea rightto relief
above the speculativevel on the assumptiotiat theallegationsn thecomplaintaretrue (even
if doubtfulin fact).” Victaulic Co.v. Tieman 499 F.3d 227, 23@d Cir. 2007) (quotingell Atl.
Corp.v. Twombly 550U.S. 544, 555 (2007)).Dismissalunder Rulel2(b)(6)is appropriatef a
complaint does not contafsufficient factualmatter,acceptedastrue, to ‘statea claim to relief
thatis plausible onts face.” Igbal, 556U.S.at678 (quotingflwombly 550U.S.at570);seealso

Fowler, 578 F.3dat 210. A claim is facially plausible“when the plaintiff pleadsfactual content

5 Plaintiff has argued that the instant motion to dismiss should be converted to a motion for
summary judgment because Defendants’ motion “contains and relies upon matters outside

the pleadings.” (citingJni-Marts, LLC v. NRC Realty Advisors, L1426 B.R. 77, 82
(D. Del. 2010) (D.I. 32 at 89). This Court however,“may consider an undisputedly

authentic document that a defendant attaches as an exhibit to a motion to dismiss if the

plaintiff’s claims are based on the dowent? Pension Ben. Guar. Corp. v. White Consol.
Industries, InG.998 F.2d 1192, 1195 (3d Cir. 1993). That court continued:

The reason that a court must convert a motion to dismiss to a summary
judgment motion if it considers extraneous evidence submitted by the
defense is to afford the plaintiff an opportunity to respon&hen a
complaint relies on a document, however, the plaintiff obviously is on
notice of the contents of the document, andniied for a chance to refute
evidence is greatly dimirted.

Id. at 119697 (citations omitted)Here, thedocuments relied upon in connection with the
motion to dismissvere unquestionably known to Plaintiff at the time this action was filed,
and neither party has disputed the veracitthefdocumentsAccordingly, this Court will

treat the instant motion to dismiss as such and apply the standard applicable under Rule

12(b)(6).



thatallowsthecourtto drawthereasonablenferencehatthedefendanis liable for the misconduct
alleged.” Igbal, 556U.S.at678. The Courtis not obligatedto acceptastrue “bald assertions’or
“unsupported conclusionand unwarrantedinferences’ Morse v. Lower Merion Sch. Dist.,
132 F.3d 902, 90@d Cir. 1997);SchuylkillEnergyRes.]nc. v. Pennsylvanidower& Light Co,
113 F.3d 405, 4173d Cir. 1997). Instead,‘[tlhe complaint musstateenoughfactsto raisea
reasonableexpectationthat discoverywill reveal evidenceof [each] necessaryelement” of a
plaintiff’s claim. Wilkersonv. NewMedia Tech.Charter Schinc., 522 F.3d 315, 32(3d Cir.
2008)(internalquotationmarksomitted).

II. DISCUSSION

A. Plaintiff’'s Discrimination Claims (Counts I, Ill and VII)

Plaintiff's discrimination claims sound in pretexiSele generallyp.l. 20). Pretextbased
employment discrimination cases brought under the ADA, PDA, and Title VIl aheatgd under
the burdershifting framework set forth iMcDonnell Douglas Corp. v. Greedll U.S. 792 802
03 (1973) See, e.g.Sampson v. Methacton School D88 F.Supp.3d 422, 486 (E.D. Pa.
2015)(“In assessing claims of discrimination on the basis of a disability, courts applyrtiegbu
shifting analysis set forth iMicDonnell Douglas . .”); Sullivan v. Hanover Foods CoriNo. 18
803 (MN), 2020 WL 211216, at *1%D. Del. Jan. 14, 202Qgnalyzing Title VIl claim under
McDonnell Douglay Doev. C.A.R.SProtectionPlus, Inc., 527F. 3d 358, 38 (3d Cir. 2008)

(analyzingPDA claim undeMcDonnell Douglak®

6 Defendants arguthat because the “language of the state law equivalents of ADA (DEPA)
and PDA (DDEA) are similar, arguments concerning the federal acts areyapmitable
to the state law equivalents.” (D.l. 26 at 7 n.4). Plaintiff has not argued otherwise and
neither party performs a separate state/federal analysis in their bridinug, consistent
with precedent and the parties’ argumettts, Court treats the corresponding state and
federalclaims identically and analyzes them under the same appr8aehSullivan2020
WL 211216, at *3 (applyingthe same administrative requirements to b@BDEA and
Title VII claims “and analyfing] them jointly’); Sapienza v. Castellpho. 14-974-1LPS



Under McDonnell Douglas threestep burdesshifting framework, Plaintiff must first
make out grima faciecase of discriminationDaniels v. Sch. Dist. of Philadelphi@76 F.3d
181, 19394 (3d Cir. 2015). If she is successful, the burden of production shifts to Defetadant
articulate a “legitimate, neretaliatory reason for having taken the adverse actidn.” If
Defendarg successfully complete this second step, Plaintiff then has the opportunity to present
evidence indicating that Defenddnteason(s) are mere pretext fodiacriminatorymotive. Id.
Although the burden of production shifts back and forth, Plaintiff “has the ultimate burden of
persuasion at all times.Id.

As discussebelow, none of Plaintiff's ADA, PDAandTitle VII sex discrimination claims
states aprima faciecase of discrimination under the respective standards. Accordingly, this Court

will dismisseach claim withoutindertakinghe remainder of th®lcDonnell Douglasanalysis.

1. Plaintiffs ADA Discrimination Claim (Count I)

To plead anADA claim, Plaintiff mustpleada prima facie caseof discriminationunder
the ADA — namelythat she: (1) hasa “disability,” (2) is a “qualified individual,” and (3) has
sufferedanadverseemploymentctionbecausef thatdisability. McNelisv. Pennsylvanidower
& Light Company 867 F.3d 411, 41¢3d Cir. 2017). The partieheredisputethe second prong:
whether Plaintiffis a “qualified individual.”

Plaintiff bearghe burden of provinthatshewasa“qualified individual” ascontemplated

by thestatue. Shiringv. Runyon 90 F.3d 827, 83@3d Cir. 1996). The Third Circuit usesatwo-

2016 WL 1212132, at *5 (D. Del. Mar. 28, 2016) (predictitige‘Delaware Supreme Court
would treat federal courtsnterpretations of Title | of the ADA as persuasive authority
regarding the meaning of the DEPA, which contains substantially similar lantputge
ADA").



parttestto determinavhethersomeonés a“qualified individualwith adisability” under théADA.
McNelis 867 F.3dat 415(citing Gaulv. LucentTechs.)nc., 134 F.3d 576, 58(Bd Cir. 1998)).
First, the individual mussatisfy“the prerequisitesor the position,
such as possessing the appropriate educational background,
employment experience, skills, licenses, etc.” Second, the
individual must beableto “perform the essentialfunctions of the
position held or desired, with or without reasonable
accommodation.”
McNelis 867 F.3dat 415 (citatiors omitted). The determinatiorasto whethera claimantwasa
“qualified individual” is madeby analyzingthePlaintiff's situation“at thetime of the employment
decision.” Gaul, 134F.3dat 580.

Thepartiesdo not disputéhatPlaintiff possessethe backgroundgxperienceandtraining
necessaryo be policeofficer. (SeegenerallyD.l. 20112, 10, 22-23Plaintiff was,in fact,a police
officer)). The partiesdo, however disputewhetherPlaintiff was“ableto ‘performthe essential
functions of the positioheld or desiredwith or withoutreasonabl@eccommodation.””McNelig
867 F.3dat415; compareD.l. 20 § 88with D.I. 26 §111.B).

Plaintiff claimsthat she “wouldhavebeenableto performthe essentiafunctions of her
job” hadshebeengiven thereasonabl@accommodation of “additionédave.” (D.l. 201160-61).
In someinstances’ it may be possibldor arequestedeaveof absencdo constituteareasonable
accommodation.” Fogelmanv. Greater HazeltonHealth Alliance, 122 Fed. App’x 581, 585
(3d Cir. 2004). Theseinstance®nly occur,howeverwhen“sucha reasonable accommodatain
the presentiime would enable the employee perform[her] essentiajob functionsin the near
future.” Id. (quotingConoshentv. Pub.Serv.Elec.& GasCo, 364 F.3d 135, 15@d Cir. 2004)).
Indeed,courts inthe Third Circuit haverepeatedlyheld that “a requestfor indefinite leaveis

inherently unreasonablparticularlywherethereis nofavorableprognosis.”SeePeterv. Lincoln

Technicallnstitute,Inc., 255F. Supp. 2d 417, 437 n(E.D. Pa.2002)(citing examples).



Plaintiff allegesin conclusory fashiothat she “believed sheould soon be able to return
to work if she was granted the additional time off for treatment she requegiad. 20 § 58).
Plaintiff, however, had not been cleared for wankd she does not allege in her Amended
Complaint thatherequested leave was temporalNordoes she allege a date certain for her return
or thatsheprovided such information to NCCGeeTolliver v. Trinity Parish Foundatigr723 Fed.
App’x 166, 17071 (3d Cir. 2018) (holding that where plaintiff was unable to perform job duties
when initial leave expired and plaintiff never asked to return to work or identified a dataedby w
she would be capable of returning to work, request for extended leave was not reasd@msable).
Plaintiff hadalreadybeenon paidleavefor fifteen monthsanddoes notllege thaheradditional
requestedeavewasof setdurationor with a predictable return dateerrequesmust be construed
asopenendedandindefinite. Seee.g. Fogelmanl22Fed.App’x at 586 (vhereplaintiff failed to
specify the duration of the expected leas@yrt was forced to conclude that request ofean-
ended. Such operended leave is not a “reasonable accommodatidncordingly,Plaintiff was
not a“qualified individual” at thetime of hertermination,andPlaintiff's claim for discrimination

under the ADAwill be dismissed

2. Plaintiff Claim Under the PDACount lIl)

TostateaTitle VII pregnancyiscriminationclaim under th&DA, thePlaintiff must show
that: (a) shewas a memberof a protectedclass;(b) shewas qualified for the job she sougtur
held;and(c) another, noin the protectedclass,wastreatedmorefavorably. SeeDoe 527F. 3d

at365. Assumingarguendg that Plaintiff was anember of a protected class(pregnant) and

The parties dispute whether thaintiff has adequately demonstrated that she was
pregnant “at or near the time of her terminatioAriderson v. Boeing Cd94 Fed App'x

84, 87 (3d Cir. 2017). It appears from the briefing that Plaintiff gave birth on
November 12016. GeeD.l. 26 at 12). Plaintiff was notified of her termination on



that nonpregnant employees were treated more favordBlgjntiff has failed to establish that she

was qualified for the job she sought or held. In fact, if anything, Plaintiff hadgalthe opposite.
Plaintiff must clear thegrima faciehurdle” of establishing qualification by showing that

“she wa sufficiently qualified to be among those persons from whom a selection, to some extent

discretionary, would be madeBzold v. Wolf, Block, Schorr and Sei®hen 983 F.2d 509, 523

(3d Cir. 1992)(internal alteration omittedjtalics added). Plainfifhere howeverhaspleaded

that she was unable to work and provided no timetable indicating the likely date of her eventual

return. (D.l. 20 1 661). Insteadjn connection with Count llIPlaintiff contends that she was

“totally disabled” by her injury. (D.l. 20 § 109). Notably, the Plaintiff’'s use of the conjunctive

(“totally disabledand had a higkrisk pregnancy”) indicates that her higkk pregnancy was not

the cause of her disability at that tim@utdifferently, even absent her pregnancy, Plaictdfms

to have beenotally disabled. (D.l. 20 § 109) (emphasis addder the purposes of her PDA

claim, Plaintiff cannobothbe “totally disabled” andalso b&‘among those persons from whom a

selection. . . would be made” to fill the position (that requires she not be disalfledprdngly,

Plaintiff was not qualified for the job she sought or held, lagrgpregnancy discrimination claim

under the PDAwill be dismissed.

February 2, 2017. (D.l. 20 1 59). For purposes of this motion only, this &sunnes
arguendathat Plaintiff was covered by the statute at the time in question.

8 The main thrust oPlaintiff’'s contentionthat others were treated more favorably appears
to be thanonpregnant individuals were given longer leaves and not terminated. To the
extent, however, that slesserts that there was more favorablatinent in connection
with payment ofmedical bills(seeD.l. 20 1106), sheavers nofacts €.g, dates, bills
paid/not paid) to support such a claim.



3. Plaintiff's Title VIl SexDiscriminationClaim (Count VII)

To plead a claim undefFitle VII for sexdiscriminationrequiresPlaintiff to showthat:
a) shewasamemberof aprotectedclass;(b) shewasqualifiedfor the job she sought or helahd
(c) another, noin theprotectedtlass wastreatednorefavorably Scheidemantle. SlipperyRock
Univ. StateSys of Higher Edug.470 F.3d 535539 (3d Cir. 2006) (outliningprima facie case)
Here, as with the other claims, Defendants asserPthattiff hasnotadequately pleaded a ctai
under Title VIL® For this claim, howeveDefendants alsargue that Plaintiffailed to exhaust
her administrative remedies. The Court agrees.

“It is a basic tenet of administrative law that a plaintiff must exhaust all required
administrative remedies before bringinglaim for judicial reli€.” Robinson v. Daltonl07 F.3d
1018, 1020 (3d Cir. 1997)*As a precondition to the commencement of a Title VII action in
[district] court, a complainant must first file a chargeth the EEOC. Ford Bend Cty., Texas v.
Davis, 139 S.Ct. 1843, 1846 (2019)In determining whether Plaintiff has exhausted her
administrative remedies, this Court must determwhether theclaimsalleged in thenstantsuit
are“fairly within the scope of the prior EEOC complaint, or the investigation arisingftber”
Antol v. Perry 82 F.2d 1291, 1295 (3d Cir. 1996).

Here, Plaintiffs EEOC complaint includes a section entitled “Brigthtement of
alegations,” wherein Plaintiff averred that she was harassed due to “haitityisaregnancy, and
relationship with her husband.’S¢e id. The EEOCcomplaint also allowed Plaintiff to name
“comparators” for herdiscrimination allegation; Plaintiff named four women amongst the

comparators. Jee id.. Finally, when identifying the protected classes upon which Plaintiff based

o They dispute whether Plaintiff was qualified for the job she held and whethes wtrer

treated more favorably.

10



her complaint, the form lists Disability, Marital Status, Retaliation, and “Sepsegnany,” with
the latter combined as a single itenteé¢ id. This document was signed by Plaintiff as being
true and correct, a signature which was duly notariz8de (d).

A claim of discrimination based on Plaintiff's s@xe. receiving disparate treatment from
men) is not “fairly within the scope” of this EEC®@mplaint. Plaintiff argues thatClemons’
gender discrimination claims assert facts similar or that arise out of her disalllipyregnancy
discrimination claims.” (D.l. 32 at 10).This argumenthowever, is undermined Blaintiff's own
briefing, in which sheadmits that binding precedent states thatstpdjlishing grima faciecase
of pregnancy discrimination differs from establishirmgriana faciecase of gender discrimination.”
(D.1. 32 at 11) (quotingoe 527 F.3d at 365)°

Finally, Plaintiff's argument that “she checked sék as a protected class” on the EEOC
complaint is not dispositive. (D.l. 32 atsgeD.l. 26-7) (emphasis in original) This Court agrees
with Defendants’ reading @darzanty v. Verizon PA, Indn which the Third Circuit determined
that the eligible scqe of adistrict court action is properlydefined by the scope of the EEOC
investigation which can reasonably be expected to grow out of the charge of discrinfiaation
not by which boxes Plaintiff checked. 361 Fed. App’x 411, 414 (3d Cir. 20T EEOC
investigation is properly focused on “the gravamen of [Plaintiff|'s complaint,” whichisncese
did not include discrimination on the basis of Plaintiff's s&ee Antql82 F.3d at 1296Thus
Plaintiff's “statement of allegations” did not put the EEOC or NCC on notice of{riar

pregnancy) sex discrimination claimAccordingly,Plaintiff failed to exhaust her administrative

10 Plaintiff also claims that “[a] pregnancy discrimination case is unique and iseaed as

an ordinary case of gender discrimination.” (D.l. 32 at 15).

11



remedies with regard tieer Title VII sex discrimination clan, andthat claim will bedismissed
with prejudice.

B. Plaintiff's ADA Retaliation Claim

The McDonnell Douglaghreestepburdenshifting frameworkalso governs this Court’s
analysis of Plaintiff getaliatory discriminatiolaim.!? Daniels 776 F.3dat 193-94 see Krouse
v. American Sterilizer Cp.126 F.3d 494, 500 (3d Cir. 1997) (applyifgDonnell Douglas
framework to AA retaliation claim). To establish g@rima faciecase of retaliation under the
ADA, a plaintiff must show: (1) protected employee activity; (2) adverserabiy the employer
either after or contemporaneous with the emplag/petected activity; and Y& causal connection
between the employeeprotected activity and the employeadverse action.Krouse 126 F.3d
at 500.

Plaintiff alleges that she engaged in protected activity when “she went ogtdicaileave

due to a workrelated injury,” and appears to allege that the denial of her January 13, 2017 request

for addtional leave and subsequent termination are the retaliatory activities. (D.|.980191).

Plaintiff's claim isflawed because as discusseduprain Part Ill.A.1— indefinite operended

paid leave is not a reasonable accommodation. Accordingly, seeking such leave canddbbe sa

be a “protected employee activity” for the purposes of the stetufénding that Plaintiff has

failed to plead prima faciecase of ADA retaliatiomer retaliation claim will belismissed

11

Plaintiff was not a “qualified individual with a disability.SeeKrouse 126 F.3d at 502
(“Unlike a plaintiff in an ADA discrimination case, a plaintiff in an ADA retaliation case
need not establish thiglhe is & qualified individual with a disability”).

12 Plaintiff sought— andreceived- FMLA leave for the birth of her child in addition to the
more than twelve months of paid leave for her injury.

12

Plaintiff may still pursue an ADA retaliation claim despite this Court’'s determination tha



C. Plaintiff's Fourteenth AmendmentMonell Claim (Count VI)

“A municipality may not be liable under § 1983 under the theorgsgfondeat superidr
Santora v. Red Clay Consol. Sch. Dis80 Fed. App’'x 59, 62 (3d Cir. 2014) (citinpnell v.
Dept of Soc. Servs436 U.S. 658691-92 (1978)).Thus, to succeed on her due psscelaim,
Plaintiff must “ultimately show thgtNCC] maintained a policy or custom that caused a violation
of her constitutional rights.Santora 580 Fed. App’x at 62To state aMonell customandpolicy
claim, Plaintiffmust:“(1) identify a policy or custom that deprived her of a federally protected
right, (2) demonstrate that the municipality, by its deliberate conduct, acted ety force’
behind the alleged deprivation, and (3) establish a direct causal link between the palstpor ¢
and Plaintiff's injury.” Shipley v. New Castle Ctyp97 F. Supp. 2d 443, 448 (D. Del. 2008)ing
Board of Cty. Comm’rs v. Browrb20 U.S. 397, 404 (1997)).“Policy is made when a
decisionmaker possessing final authority to establish municipal policy with réepgbet action
issues an official proclamation, policy, or edictSantora 580 Fed. App’x at 62. “A single
decision suffices as a policy only when the causal link bettteepolicymakes conduct and the
constitutional harm is clear, such as when the policymaker himself specitcdlprizes or
directs the deprivatioh. Id.

Plaintiff alleges that NCCHas a custom and policy which permits it to begin termination
proceelings against female officers earlier than NCC begins termination progsegjainst male
officers” (D.I. 20 1 137). Plaintiff further alleges that Defendant Watson, adnent Colonel,
was the “policymaker” for NCC and that he “implemented this policy and custdoh.Y{(138
39). The Third Circuit has defined a “policymaker”’aperson with final, unreviewable authority
to make a decision or take actiorSantora 580 Fed. App’x at 62Although Plaintiff claims that

“[u]pon information and belief Defendant Watson was acting as a policynh@ak&CC,” this

13



allegation is conclusory and not supported by necessary facts. 2(DY. 138). Moreover,
Plaintiff's assertion that Defendant Watson was a policymaker is undertgr bgparate claim
that Defendants Meyer anddad failed to supervise Defendant Watsera responsibility to
supervise DefendanNatson indicates thddefendantWatson’s decisions or actions were not
unreviewable. %eeD.l. 20 1 178190). Thus, asuming the facts phekd in the Amended
Complaint to be true, Watson was not a policymakerriauhtiff's Monell claim fails.

D. Plaintiff's Fourteenth AmendmentFailure to Supervisélnadequacy of
Trainin g Claims (Count VIII)

Plaintiffs asserts claims for failu® supervise or train or the alleged inadequacy of
supervision or triaing against NCC, Meyer and Boriél. To assert such claimBlaintiff must
allege that: “(1) municipal policymakers know that employees will confront a particular
situatiorf;] (2) the situation involves a difficult choice or a history of employees mishafgiling
and (3) the wrong choice by an employee will frequently cause deprivation of comstitut
rights” Forrest v. Parry 930 F.3d 93, 106 (3d Cir. 201%jt{ng Carter v. City of Philadelphia
181 F.3d 339, 357 (3d Cir. 1999)A plaintiff alleging failureto-supervise, train, or discipline
must show that said failure amounts to delibeiradéference to the constitutional rights of those
affected.” Forrest, 930 F.3d at 106.

Plaintiff alleges that NCC and Defendants Meyer and Bond, as policymiziexsto train

or superviseDefendant Watsongadingto a “pattern of practice of discrimatory conduct.”

13 Although Plaintiff's failure to superviseclaims are dismissed against all Defendants on
other grounds, the Court notes that Plaintiff names each of the Individual Defendants both
as individuals and in their official capdes (SeeD.l. 20 1113-16, 180190). Defendants
argue—without response from Plaintiffthat as a matter of lavany alleged liability for
the Individual Defendants’ actions lie with the County, not with the individuals. (D.l. 26
at 18 n7). Additionally, Ddendants argue that Plaintiff's official capacity claims are
properly raised against the county itselid. Should Plaintiff pursue her Fourteenth
Amendment claims against the Individual Defendants further, Plaintiff should beqatepa
to respond to the aforementioned arguments.

14



(D.I. 20 11 186188). This alleged pattern was apparently manifested as “female officers being
treated differently and less favorable than the male officers, specificadliedeto continued
disability leavé by Defendant Watson.Id. I 184). These conclusory allegations, however, are
not sufficient to sustain a claim in the absence of-plelhded supporting facts.

First, Plaintiff has notalleged that Defendants Meyer and Bdfidare “municipal
policymakers” for the purposes of the statuBee Forrest930 F.3d at 106.To the contraryas
discussedsuprg Plaintiff allegedthat Defendant Watson was a “policymakerAccordingly,
Plaintiff has not pladed the necessarfacts forliability arising fromany alleged action to be
imputed toNCC. SeePembaur v. City o€incinnati 475 U.S. 469, 4883 (1986) (“The official
must also be responsible for establishing final government policy respecting suith laefore
the municipality can be held liable”).

Second, Plaintiff has not @eedthe necessary facts to establish “a history of employees
mishandling” a situation in a manner that has “frequently ¢dpsleprivation of constitutional
rights” See Forrest930 F.3d at 106In conclusory fashion, Plaintiff claims that a “discrimingto
pattern of practice was being carried out by Watson and Phillips” in the forraroélé officers
being treated differently and less favoraldi][than the male officers.” (D.l. 20 1 184, 187).
Even assumingarguendo that Plaintiff's requests fodisability leave or termination were
managed less favorably than those of officers not belonging to Plaintiff's proteesses,
Plaintiff has not pladed facts indi@ating a “history of employees mishandling” these situations.

Plaintiff does not identify a single additional case, much less a pattern, of a olatwhy

14 Plaintiff does not consistently state who among the Individual Defendants allegedly

supervised whom, further obscuring which of them are alleged to be policymakers.
(Compare(D.I. 20 1 180) (Meyer and Bond supervising Phillips and Watsai) (id.
1 181) (Meyer supervising Bond, Phillips, and Watson)).
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employment action levied against another employee on the basis of sex or predPlanuyff
has not pladedaprima faciecase for a Fourteenth Amendment failtocrsupervise oinadequacy
of trainingclaim, and Count VIII will bedismissed.

E. Claims Improperly Raised Against Individuals Are Dismissedwith Prejudice

Plaintiff asserts ADA and Title VII claimsgainst Individual Deferahts. The Third
Circuit, howeverhas rejected individual liability for ADA and Title VII claims. (D.l. 26 at 6);
see e.g, Sheridan v. E.l. DuPont de Nemours and,dd®0 F.3d 1061, 1078 (3d Cir. 1996)
(“Congress did not intend to hold individual employees liable under Titl§ Yitation omitted);
Koslow v. Commw. of Pennsylvan&02 F.3d 161, 178 (3d Cir. 2002) (finding “no individual
liability for damages under Title | of the ADA”Yndeed Plaintiff does nbdisputethatIndividual
Defendants were improperly named in Plaintiff's ADA, PDA, Title VII sexcdisination, and
ADA retaliation claims. (D.l. 32 at;%eegenerallyD.l. 20). Accordingly, Counts I, Il, Ill, and
VIl are dismissed with prejudicsto the Individual Defendants.

F. The Court Will Not ExerciseJurisdiction Over Plaintiff's Remaining
State Law Contract Claim (Count V)

Count Vassertsa statelaw claim for breachof contract Plaintiff allegesthatDefendants
actionsvis-a-vis Plaintiff violated the Collective BargainingAgreementbetweenNCC and the
FraternalOrderof Police,LodgeNo. 5. (SeeD.l. 20at17). TheThird Circuit hasheldthat“where
theclaim overwhich thedistrict courthasoriginaljurisdictionis dismissedeforetrial, thedistrict
court mustdeclineto decidethe pendenstateclaimsunless considerations pfdicial economy,
convenienceandfairnesgo thepartiesprovideanaffirmativejustificationfor doing so.”Borough
of WestMifflin v. Lancastey 45 F.3d 780, 78@8d Cir. 1995). Here,theAmendedComplaintfails

to stateaclaimwith respecto thefederalclaimsin Countd, Il, I, VI, VII, andVIIIl , andnoother
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considerations gfdicial economygconveniencegr fairnesshavebeenraised*® This Courtwill
thereforedeclineto exercisesupplementajurisdiction over Plaintiff's statelaw contractclaims.
See28 U.S.C. 8 1367(d)'The district courtsmay declineto exercisesupplementajurisdiction
over aclaim . . . if the district court has dismissedall claims over which it has original
jurisdiction”); Cruz v. City of Wilmington 814 F. Supp. 405, 413D. Del. 1993) (declining
jurisdiction overstatetort law claimsafter ruling against thelaintiff-arrestee’semaining 8 1983
claim).

V. CONCLUSION

For the foregoing reasonBefendant’'smotion to dismiss(D.l. 25) is GRANTED. An

appropriateorderwill follow.

15 The Court notes thahe Collective Bargaining Agreemeinicludes a dispute resolution

policy that requires the parties to submit to binding arbitrati®eel.l. 26-6 (17)(c)).
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