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/LLPLL&A&ﬁ__
NQREIKA, U.S. DISTRICT JUDGE :

Before the Court is a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6), filed by
Defendant Wendover, Inc. (“Defendant” or “Wendover”) (D.l. 10), alleging tkintiff
Forestieri’'s (“Plaintiff” or “Forestieri”) First Amended ComplaiftAmended Comfaint”)

(D.1. 9) fails to state a claim upon which relief can be granted. Plaintiff oppus@sotion. For
the reasons set forth below, Defendant’'s motion to dismiss the Amended Compllalm
grantedin-part and denieth-part

l. BACKGROUND

Plaintiff filed her original Complaint on Augu8t 2018. (D.l. 1). On September 20, 2018,
Defendantnoved to dismiss that ComplaintD.l. 7). In lieu ofrespondindgo the motion, Plaintiff
filed an Amended Complaint on October 10, 201@®.1. 9). The Amended Complaint asserts
violations of the Americans with Disabilities Act (“ADA”), 42 U.S.C.§ 12161,seq the Age
Discrimination in Employment Act, (“ADEA”), 29 U.S.C. 862t seq, and the Family and
Medical Leave Act (“FMLA"), 29 US.C. 2601et seq (Id. 1 2).

Forestierj a sixty-nineyearold individual was employed by Defendant from 1999 until
Octoberof 2016 (Id. 1 9). The Amended Complaint alleges that throughout her employment with
Defendant, she “held the position oéferal Manager and at all times maintained a satisfactory
job performance rating.”Id.  10). Plaintiff alleges that on May 24, 2016, she felleathome
and suffered a wrist facture, which led to difficulties “lifting, graspimgrforming manual task
and musculoskeletal function[ing].ld¢ T 11). Plaintiff alleges that she contacted her supervisor,
Frank Germann (“Germann®jo inquire about disability lea@andtoinform him that “she would
not be able to work for the next three (3) to fouminths.” (Id. T 13). She alleges that Germann

instructed her “to take the time off to allow her injury to properly .heéd.) Plaintiff further



allegeghat during her leave shemainedn contact with her supervisor and “at all times expressed
her intent to return to work as soon as she was medically cleared to doldo.y 16. On
September 2, 2016, Plaintiff informed Germann that she would be able to return to work around
September 26, 2016.1d( {1 17). The Amended Complaint alleges “[ftbe period of time that
Plaintiff required additional leave beyond her FMLA leave, she requésedine as a reasonable
accommodation for her disability.”Id}). On September 21, 201Blaintiff was approved by her
doctor to return to work on SeptemI2&, 2016without restriction (Id. 18). Plaintiff returned
to work on September 26, 2016d.(T 19.

The Amended Complaint alleges thapon returning to work, Plaintiffnet with “Rob
Beaver (“Beaver”), VicePresident, and Gerald Hoffner (“Hofirig Regional Directof’ at which
time she wasnformed thatshe would be demoted to the role adsastantmanager andhat her
salary would decrease from $65,000 to $35,00@. g T 20). Plaintiff alleges that Beaver
explained the change was because Plaintiff “had been out for a while and [he was] cahe¢rned
[she] will not be able to perform the job because wiBsayjet came back to Wendy’s [he] had a
hard time and [she] was older than [him]Id.]. Plaintiff further allegeshat Beavestatedthat
“we weren't even sure yo[Plaintiff] were coming back because there was no communication
from you.” (d. 122). Plaintiff alleges that Beaver told her that she would be replaced by Anthony
Kemsky (“Kemsky”) — an Assistant Manager, whaevas “a similarly-situated, significantly
younger, nordisabled individual’- andthat $ie would be transferred the University Plaza
Wendy’s location. I¢l. 1120-21).

The Amended Complairgllegesthat Plaintiff reported tohe University Plaza Wendy's
location on October 3, 2016 and “expressed concern to Beaver that she had not bdgn forma

trained to use the newly renovated facility.Id.( 23). Plaintiff alleges that Beaver “voiced



apprehension that Plaintiff Forestieri would not be able to completerefatied tasks because of
her age.” Id.). Plaintiff further alleges that, on October 6, 2016, Beaver and Hoffner called
Plaintiff into a meeting andgain“expressed concern that Plaintiff Forestieri would not be able to
do her job because of her age &ed time off related to her disability.1d( | 24).

The Amended Complaint contends that “Forestieri believes and therefore avdrsetha
Defendant demoted Plaintiff Forestieri on the basis of her age (69ctuai and/or perceived
disability andor record of impairment (Wrist Fracture, Nerve Damageay/or in retaliation for
Plaintiff Forestieri’s requests for reasonable accommodationd.”] 25). Plaintiff alleges she
was unlawfully terminated on October 5, 201&1. { 9).

Il. LEGAL STANDARD

When presented with a motion to dismiss for failure to state a gbhaireuant to
Rule 12(b)(6) district courts conduct a twgart analysis.Fowler v. UPMC Shadysid®&78 F.3d
203, 210 (3d Cir. 2009). First, the Court separates the factual and legahtslerha claim,
accepting “all of the complaint's wetlleaded facts as true, but [disregarding] any legal
conclusions.” Id. at 21011. Second, the Court determines “whether the facts alleged in the
complaint are sufficient to show . . . a ‘plausiblaroléor relief.” Id. at 211 (quotingAshcroft v.
Igbal, 556 U.S. 662, 679 (2009)).

“T o survive a motion to dismiss, a civil plaintiff must allege facts that ‘raise a righlt¢d r
above the speculative level on the assumption that the allegatidresaarhplaint are true (even
if doubtful in fact).” Victaulic Co. v. Tiemam99 F.3d 227, 234 (3d CR007) (quotingBell Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007)Pismissal under Rule 12(b)(6) is appropriate if a
complaint does not contain ‘Bigient factual matter, accepted as true, to ‘state a claim to relief

that is plausible on its face.Tgbal, 556 U.Sat 678 (quotingTwombly 550 U.S. at 570%ee also



Fowler, 578 F.3dat 210 A claim is facially plausible “when the plaintiff pleatictual content

that allows the court to draw the reasonable inference that the defendeoleifoli the misconduct
alleged.” Igbal, 556 U.Sat678. The Court is not obligated to accept as true “bald assertions” or
“unsupported conclusions and unvearted inferences Morse v. Lower Merion Sch. Distl32

F.3d 902, 906 (3&ir. 1997);Schuylkill Energy Res., Inc. v. Pennsylvania Power & Light Tk8

F.3d 405, 417 (3d Cirl997) Instead,[tlhe complaint must state enough facts to raise a
reasonble expectation that discovery will reveal evidence of [each] necessary element” o
plaintiff’s claim. Wilkerson v. New Media Tech. Charter Sch. ,Ife22 F.3d 315, 321

(3d Cir. 2008) (internal quotation marks omitted).

II. DISCUSSION

A. Count 1: ADA — Actual and/or Perceived Disability and/or Record of
Impairment Discrimination, Retaliation

“[T] o establish a prima facie case of discrimination under the ADA, the plaintiff mus
show: (1) he is a disabled person within the meaning of the ADA; (2) he is otherwisied tal
perform the essential functions of the job, with or without reasonable accommodatitims
employer; and (3) he has suffered an otherwise adverse employment decisionsal af re
discrimination.” Taylor v. Phoenixville Sch. Distl84 F.3d 296, 306 (3d Cir. 199@uoting
Gaulv. Lucent Technologied34 F.3d 576, 580 (3@ir. 1998). Here, Plaintiff alleges that
Defendants violated the ADA by “subjecting Plaintiff Forestieri to unlawgdrénination on the
basis of her actual and/or perceived and/or record of impairment (Wrisiiféraderve Damagé),

failing to accommodate Plaintiff Forestieri, failing to engage in the interactiveegsowith

! Multiple times Plaintiff refers to her impairment with the parenthetical “wrist facheree
damage,” but there are no allegasar facts describing any purported nerve damage.



Plaintiff Forestieri, and retaliating against Plaintiff Forestieri for retjugsa reasonable
accommodation.” (D.l. 9 | 27)
1. Disability

Under the ADA, “[a]'disability is defined as!(A) a physical or mental impairment that
substantially limits one or more of the major life activities of [an] individual; (Bcand of such
impairment; or (C) being regarded as having such an impairf@iatylor, 184 F.3d at 3006
(citing 42 U.S.C. § 12102(2) Here,Plaintiff has notllegedfacts necessary to state a plausible
claimunder any of these formulations.

The Amended Complaint does not sufficiergtlggethat Plaintiff has @hysical or mental
impairmentthat substantially limits any of her major life activitieSA ‘temporary norchronic
impairment of short duration is not a disability covered by the [Att8jacfarlan v. Ivy Hill SNF,
LLC, 675 F.3d 266, 274 (3d Cir. 201@uotingRinehimer v. Cemcaoliftnc., 292 F.3d 375, 380
(3d Cir.2002). Courts have found that durations of four and seven months are not of sufficient
duration to qualify as aADA disability. Seee.qg., id.at 274-75Colwell v. Suffolk County Police
Dept, 158 F.3d 635, 646 (2nd Cit998). Here, Plaintiff alleges that shejured her wriston
May 24, 2016 and “was approved by her doctor to return to work fullwiitieno restrictions on
September 26, 2016.” (D.l. 9 11 11, 18) (emphasis add®lk. does not allege that her wrist
injury caused physical impairment after she was cleared by her doctaa dnilas a longerm
or chronic injury. Thus, Plaintiff ®our-month impairment, which concluded when her own doctor
cleared Plaintiff to returto work without restriction, isot aphysical impairment under the ADA.

Moreover,“Congress included ‘record of’ disability claims in the ADA to ensure that
employees could not be subjected to discrimination because of a recorded histoapitfydis

Eshelman v. Agere Sys., In654 F.3d 426, 43@7 (3d Cir.2009). “A plaintiff attempting to



prove the existence of a ‘record’ of disability still must demonstrate tha¢tlheded impairment

is a ‘disability’ within the meaning of the ADA.Tice v.Ctr. Area Transp. Auth247 F.3d 506,
513 (3d Cir2001). In Eshelmanthe Third Circuit statedif the record at issue does not reference
a disability or condition covered by the ADAé¢fendanitis not liable even if it did rely on that
record in making the adverse employment decisidsb? F.3d at 437 Here, where Plaintiff's
four-month wrist injury is not a disabiliynderthe ADA, she cannot state a record of impairment
claim upon which relief may be granted.

Finally, the Amended Complaint does msuffficientlyallegethat Plaintiff was regarded by
Defendant as disabledAfi individual meets thisregarded dsequirement if he or she establishes
that he or she has been subject to an action the ADA profbbitause o&n actual or perceived
physical or mental impairment whether or not the impairment limits or is perceived to limit a major
life activity.”” Budhun v. Reading Hosp. & Med. Ctr65 F.3d 245, 259 (3d Cir. 201@juoting
42 U.S.C.8 12102(3)(A). “The stamite curtails an individuad ability to state aregarded ds
claim if the impairment istransitory and minor,which means it has aractual or expected
duration of six months or less.Id. (citing 8 12102(3)(B). While a Defendant may not ordinarily

raise an affirmative defenselike transitory and minor impairment at the motion to dismiss

2 29 C.F.R. 8 1630.15(f{stating under defenses those l§ajhs based on transitory and
minor impairments under theegarded dsprong. It may be a defense to a charge of
discrimination by an individual claiming coverage under ‘tlegarded dsprong of the
definition of disability that the impairment is (in the case of an actual impairmemtubd
be (in the case of a perceived impairmémgnsitory and minor.To establish this defense,
a covered entity must demonstrate that the impairnseboth’transitory and ‘minor.’
Whether the impairment at issue is or wouldtb@nsitory and minoris to be determined
objectively. A covered entity may not defeategarded dscoverage of an individual
simply by demonstrating that it subjectivddglieved the impairment was transitory and
minor; rather, the covered entity must demonstrate that the impairment is (in to¢ aase
actual impairment) or would be (in the case of a perceived impairment) botkoinaasid
minor. For purposes of thisection, transitory is defined as lasting or expected to last six
months or lesy).



stage such a defense may be considered “if the defense is apparent on the facmoflaént.”

Id. (citing Ball v. Famigliq 726 F.3d 448, 459 n.16 (3d C2013). Here, as discussed above, the
Amended Complairdllegeshat Plaintiff’'s impairments lasted four months at which timevehe
medically cleared to return to work without restrictions. Based on the time to resuV¢he
nature of her injury, this impairment was objectively transitory and miBeseid. (referringan
approximatelytwo monthlong recovery from a broken hand “objectively transitory and minor”).
The Amended Complaint, moreover, includes no plausbigations that Defendant treated
Plaintiff's wrist injury as anything more than a minor and transitory injury that would keep her
from work for afew months. §eeD.l. 9 T 13 (“Plaintiff Forestieri informed Germann that, per
her doctor’s orders, she would not be able to work for the next three (3) to four (4) months.
Germann instructed Plaintiff Forestieri to take the time off to allow her injursotmeply heal.”)).
Because Plaintiff has not sufficiently pleaded facts to show she is disatdedany formulation

of the definition in theADA, shehas failed to state a plausible claim for relief thereunder.

2. Accommodation

To the extent that Plaintifflleges that Defendant failed to accommodate her disability, she

hasagainfailed to state a cien. An employer commits unlawful discrimination under the ADA

if the employer does “not mak[e] reasonable accommodations to the known plbysicahtal
limitations of an otherwise qualified individual with a disability who is an apglioaemployee,

unless [the employer] can demonstrate that the accommodation would impose an undug hardshi
on the operation of the business of [the employed]2’ U.S.C. § 12112(b)(5)(A)A failure to
accommodate claim requires a plaintdfshow “(1) he is a disabled person within the meaning

of the ADA; (2) he is otherwise qualified to perform the essential functions of theviibor

without reasonable accommodations by the employer; and (3) he has suffered asetxbraise



employment desion as a result of discrimination’ . [which] in this context include[s] refusing
to make reasonable accommodations for a plaintiff's disabilittéstiider v. United Parcel Serv.,
Inc., 574 F.3d 169, 1887 (3d Cir. 2009fquotingWilliams v. PhilaHousing Auth. Police Dep
380 F.3d 751, 761 (3d Ci2004). Here,Plaintiff cannot state a failure to accommodate claims
because, as discussed above, Plaintiff has failed to make a plausiblegsthatvghe is a disatile
person within the meaning of the ADA. Even acceptarguendo however that Plaintiff is
disabled under one of the three categories expounded above, she has failed to nveikg ahstio
Defendant refused to make a reasonable accommodation.

First, Plaintiff has not plausibly alleged that Defendant refused to accommodate her wris
injury. The Third Circuit has made clear thatiadividual must put a covered employer on notice
of a request for an accommodation, stating “while the notice [of a desia@ accommodation]
does not have to be in writing, be made by the employee, or formally invoke the maggc wo
‘reasonable accommodation,” the notice nonetheless must make clear that thgeernm@ats
assistance for his or her disabilityJones v. United Parcel Ser214 F.3d 402, 408 (3d Cir. 2000)
(quaing Taylor, 184 F.3cat313). Plaintiff's sole allegation regarding accommodation states, in
its entirety, that “[f]lor the period of time that Plaintiff required additional ldseye@nd her FMLA
leave, she requested the same as a reasonable accommodation for her dis@hilit. I 17).
Plaintiff's conclusoryassertion is insufficient to state a plausible claim that she made clear to the
Defendant that sheequired asistance foanydisability or thatDefendant then refused to grant

that requestThus,Plaintiff cannot maintain a claim under the ADA for failure to accommaotiate.

Similarly, Plaintiff's allegations that Defendant failed to engage in an inteeggtocess
for a reasonable accommodation and retaliated against Plaintiff f@stetygia reasonable
accommodation both being premised on a request for reasonable accommodaism
fail.



Plaintiff also cannot claim failure taccommodat pursuant to dregarded as” definition
of disability. The2008 Amendment® the ADAadded a provision which provides tleatployers
“need not provide a reasonable accommodation . . . to an individual who meets the definition of
disability in[Section 12102(1C): “regarded as having an impairment”§2 U.S.C. § 12201}h
see alsoRobinson v. First State Cmtgction Agency--- F.3d---, 2019 WL 1431924, at *3
(3d Cir. Apr. 1, 2019)“an individual who demonstrates that sheegarded dgisabled, but who
fails to demonstrate that she is actually disablenbi®ntitled to a reasonable accommodatjon.
Thus, b the extent that Plaintiffllegesa failure to accommodateased on dregarded as”
definition of disability, her claim is prohibited andes nostate a claim upon which relief may
be granted

For the above reasons, Defendant’s motion to dismiss Count | of the Amended Complaint
will be granted.

B. Count 2: ADEA —Age Discrimination

“As applied to ADEA cases, the plaintiff establishes a prima facie case bynghihat
(1) he is over 40, (2) he is qualified for the position in question, (3) he suffered aneadvers
employment decision, and (4) he was replaced by a sufficiently younger persogate an
inference of age discrimination3empier v. Johnson & Higgiyd5 F.3d 724, 728 (3d Cir. 1995)
(citing Chipollini v. Spencer Gifts, Inc814 F.2d 893, 897 (3d Cir. 1987)Here, Plaintiff
sufficiently alleges that sheeets the first and second elemestéded aboveShe alleges that she
is 69 years oltlandthat sheheld the position ofGeneralManaget for more than sixteen years,

whereshe “maintained a satisfactory job performance rating.” (D.l. 919

4 Though it is not entirely clear whether Plaintiff was 69 years old at the tithe alleged

discrimination or when she filed this case tyears later, the issue is immaterial as both
are above the threshold requifed an ADEA claim.



Though a closer call, the Court also finds tR&intiff has sufficiently pleaded facts to
plausibly state an adverse employment degis The Third Circuit has defined an adverse
employment decision agafi action thatalters the employés compensation, terms, conditions, or
privileges of employment, deprives him or her of employment opportunities, or elgvaifects
his or her stats as an employé€. Budhun 765 F.3d at 25{quoting Robinson v. City of
Pittsburgh 120 F.3d 1286, 1300 (3d Cit997)) Here, theAmended Complainallegesthat
Plaintiff suffered adverse employment decisions wflgnshe wasremoved from hegeneral
manager jokand transferred to an assistant manager position at a separate landt@nupon
her“unlawful terminatior.®> (D.l. 9 11 9, 20).More sgecifically, Plaintiff alleges that she was
demotedo a lesser position and her salary was decdefasm $65,000 to $35,0001d( T 20).

Defendantargueghat Plaintiffcannot shovan adverse employment actions becdfifiee
FMLA does not require Wendover to protect Plaintiff's job beyond 12 weeks.” (D.l. 11 &t 8).
support of this contentioefendant cites a nonprecedenfiaird Circuit opinionwhich dates
“[i] f the employee is not able to return to work after twelve weeks, however, the empkyer
terminate the employe€e.SeeKatekovich v. Team Rent A Car of Pittsburgh,,I86. F. Appx
688, 690 (3d Cir. 2002)A number of district courts in this circuit, however, haat appied
Katekovichas a bar td-MLA retaliation suitswhen a Plaintiff could not immediately return to
work after FMLA leave See McDonald v. SEIU Healthcare Penngghia No. 13-2555,

2014WL 4672493, at *161.21(M.D. Pa. Sept. 18, 20143tating “a plaintiff's ability to state a

5 Plaintiff's allegation that she was “unlawfullyterminated is largely conclusory and
unsupported by any fact§.hough the Court must accept all of the Amended Complaint’s
well-pleaded facts as true, it must also disregard any legal conclusionsig @adliend of
her employment an “unlawful termination,” without any faist insufficient to state an
adverse employment decisiaith respect to any purpodaermination

10



retaliation claim does not depend on her ability to return to work’cétimdy numerous district
courtcasesfterKatekovich).

Moreover, inBudhun the plaintiff took approved FMLA leave followed by a period of
non+MLA leave,after which she waseplaced by another employeg6s F.3cdat 257. After the
district court granted a summary judgment in favor of defendauartly because of Plaintiff's
inability to return to work at the conclusion of the FMLA leave peridkeThird Circuitreversed,
holding thatthe paintiff could be found to have suffered an adverse employment adtiomt
25758. So too, herdlaintiff alleges that upon her return to work, she was informed that she had
been demoted and replaced by the former assistant manager. ApplyingptieeaatfBudhun
the Court finds thaPlaintiff has alleged an adverse employment action with respeleerto
demotion. At this stage in the proceedings, the allegatmidemotionfrom general manager to
assistant manager and a pay cut of $30z088ufficient to plead an adverse employment decision.

Finally, dthough theAmended Complaintneets thdirst three elementsf an ADEA
claim, it fails to plead thaPlaintiff was replaced by sufficiently younger persoio create an
inference of age discriminatidny Defendant The Amended Complaint contends tRédintiff
was informedhat“she would beaeplaced by Kemsky, a similarlituated significantly younger,
nondisabled individual.” (D.I. 9 T 20) (emphasis added). Whether a person is “sufficiently
younger” is a factual question based in the age difference between Plaintiff arglaeement.
SeeMaxfield v. Sinclair Int, 766 F.2d 788, 793 (3d Cir. 1988)olding ‘replacement by an
employee more than 20 years younger was sufficierg’stablisithe fourth element of the prima
facie test; Healy v. N.Y. Life Ins. Co860 F.2d 1209 (3d Cid.988) (holding a ningear age
difference was sufficient to establish the prima facie case of age discronih8a@rber v. CSX

Distrib. Servs 68 F.3d 694, 699 (3d Cit995) (holdingan eightyear difference between plaintiff

11



and person hireds replacemertould support a finding that the person hired for the job at issue
was sufficiently younger than the plain}jffout seelLloyd v. City of Bethlehemio. 02830,
2004WL 540452, at *6 (E.DPa. Mar.3, 2004) §tating"“[t]he caselaw in this Circuit consistently
holds that an age gap of less than five years is, as a matter of law, insutGoestablish fourth
element othe prima facie test.”) Whena plaintiff fails to allege the age of a replacement, courts
in this circuit have found that a complaint cannot raise an inferenagediscrimination.
SeeAndras v. Borough of Laceyville, RaNo. 142094, 2015 WL 4488359, at *5 (M.D. Pa.
July 23, 2015) Klikus v. Cornell Iron Works, IncNo. 13468, 2014 WL 496471, at *5 (M.D. Pa.
Feb. 6, 2014§"plaintiff's amended complaint fails to establish an inference of age discriminatio
because plaintiff has failed to allege the age of his replacement”).

Here. Plaintiff alleges nothingabout Kemskybeyond the bald allegation that he is
“significantly younger.” Simply reciting languagenimicking the fourth element cd prima facie
case for an ADEA clains insufficient to meet the pleading standards. Thus, the Court finds that
Plaintiff has failedo pleada plausible claim of age discriminatiagainst DefendanDefendant’s
motion to dismis€ount Il will be granted.

C. Count 3: FMLA

To state aclaim for retaliatiorunderFMLA, Plaintiff mustallege tha(1) she took FMLA
leave, (2)phe suffered an adverse employment decision, and (3) the adverse decision Wigs casua
related toherleave. SeeConoshenti v. Pub. Serv. Elec. & Gas. (364 F.3d 135, 146 (3d Cir.
2004). Plaintiff alleges thatafter her May 24, 2016 injury, she inquired with her supervisor about
disability leave and was told to take time off to “allow her injury to propery.’héD.I. 9 1 11,
13). Plaintiff remained on leave until September 26, 206 §{ 17, 19).These facts sufficiently

plead the first element of an FMLA retaliation claiAs discussed above, the Amended Complaint

12



has also sufficiently pleaded an adverse employment decision via her removéhdngeneral
manager position and reduction in gajjowing her FMLA leave

Thus, the remaining question is whether the Amended Complaint pleads causakgrbetw
her FMLA leave and the adverse employment decisions. The Court finds that.it Toes
AmendedComplaintallegesthat Beaver, on September 26, 2016, informed Plaintiff that her
demotion and salary decrease were due to the fact that she “had been out for a whhetoand
October 6, 2016Beaverreiterated his concern that Plaintiff “would not be able to do her job
because of her age and her time off related to her disability.” (D.l. 9 1#)20TRese allegations
link Plaintiff’'s adverse employment actions with the fact that she took prdatEsMéeA leave and
are sufficientat this stageto raise a plausible clairior relief.

Defendant’s motion to dismisSount Ill will be denied.

V. CONCLUSION

For the foregoing reasonBefendant’'smotion to dismiss (D.l. 10) iISRANTED-IN-

PART and DENIEBIN-PART. An appropriate order will follow.
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