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, U.S. District Judge:

Plaintiff Amit Sharma (Plaintiff’), who appearspro se filed this employment
discriminationcase in the Superior Court of the State of Delaware in and for New Castle County.
Defendantslennifer Biddle, Robert Coupe, Delaware Department of Correction, Janet Durkee,
Carole Evans, Christopher Klein, Geoffrey Klopp, Michael Merson, Julie Petesfly Phelps,

Marc RichmanandSteven Wesleyemoved tle caseto this Court on August 15, 2018. (D.I. 1).
They havdiled a motion to dismisopposed by Plaintiff (D.l. 4). The matter is fully briefed.

l. BACKGROUND

Plaintiff, who is of Indian descenbegan his employment witBefendant Delaware
Department of Correction (“DOC”) on Gatter 19, 206, and workedhs a correctional officeat
the Howard R. Young Correctional Institution (“HRYCI”). (D.I.First Amended Complaint
11 14 21). After working for seven years, Plaintiff made a hostile work enwient claim
against ceworker, Gregory Perella (“Perella”) followed by a second complainugn3] 2014.
(Id.115). OnJuly7,2014, severahworkers metexpressed outrage over Pk#i’'s complaints
about Perellagand vowed to “burn the shift down if Plaintiff [was] promoted to lieutenant.”
(Id. 116). Plaintiff alleges thatdrmer HRYCI WardenDefendant Steven Wesley (“Wesley”)
was made aware of the issue and did not investigald.). ( Plaintiff discussed the hostile work
environment incidents and group polarization during a July 30, 2014 conflict resaohitiah

interview with Diversity Coordinator Roy Lawler (“Lawler”) and Major D. Bamford (“Bamfdéjd

The Amended Complaint references numerous exhibits, but there are no exhitfiedatta
toit.

2 The Court takes judicial notice th&iefendant Correctional Officers Association of
Delaware (the Uniori) has not been served andst@ourt’'s docket and th&tate Court
docket do not indicatihat Plaintiffhas takenmy steps to effect service upon the Union.



and Plaintiff acceptedan offer for conflict resolution. 1d.). Plaintiff was told that a report
would be prepared for Human Resources and that Wesley would be in tolecth. (

On March 14, 2014, a job opened for lieutenarfaintiff applied on March 16, 2014,
received his test scores on April 8, 2014, and was interviewed on June 24, 2614t 1. On
July 13, 2014, two promotions were given to +iodian candidates who ranked first and second.
(Id. 1 19). There was another opening on August 9, 2014, and Wesley used the previous referral
list and selected the fourth ranked nodiana @andidate for promotion. Id. T 20).

Plaintiff was given approved leave and left for the States of India on Algu2014, due
to a family emergency. Id. § 21). While there, he learned about two additional openings and
that Wesley has used theferral list to select two neimdian candidates ranked third and fifth.
(Id.).  On August 22, 2014and while in India, Plaintiff requestethat interview Rnel
Chairperson Staff Lieutenaf®. Fahg (“Fahey”) provide theinterview scores. Id. { 22). As
instructed by Human Resources, Union Representative Bryant and Plaintiff eebiirestHuman
Resources provide the August 19, 2@t8rview score sheet. Id; 1 22). Defendant J. Biddle
(“Biddle”) Human Resource Assistant Directorasked the reasofor requesting a yeanld
sergeant interview score sheet and was hesitant to supply it without knowirggasba for the
request (Id.). Biddle provided the sergeant score sheet on September 5, 2QiL4] 23).

On September 7, 2014, Wesley was notified of a computation error in the June 24, 2014
interview score that had lowered Plaintiff's candidacy rank from fourtbixth. (d. § 24).
Plaintiff and Wesley discussed the issue after Plaintiff asked to resubminhtbecszdentials for
lieutenant interviewas sergants (Id. § 25). Plaintiff alleges that Wesley blamed Plaintiff for
not resubmitting the same documents to get the same points and advised Plaintifé that th

promotions were in effect, there were no open lieutenant vacancies, and theatertifist had



expired. [d.). Plaintiff submitted a grievance concerning the unlawful denial of a promotion
andalleges that on September 12, 2014, Wesley violated the terms and agreementlgdtieeCo
Bargaining Agreement, when he denied Plaintiff's timely grievance aselgt (d. T 29).

Plaintiff returned to work on September 10, 2014, and learned that a vacancy had existed
because a lieutenant was promoted to feaffenant using the September 3, 2014 intervievd. (
126). On September 16, 20P4aintiff contacted Weslesegarding the status of his complaint
including one asserting workplace safatyd on September 18, 2014, Plaintiff was infornisd
Lawler that his “concerns were valid overall” and that “appropriate action has been takieh.”

11 3031). Plaintiff alleges that on September 22, 2014, Defenldambr Relation Manageiulie
Petroff (“Petroff”) intervened to invalidat®laintiff’'s complaints that Lawler hadonfirmed
overall as valid. If. § 32). Petroff dismissed Plaintiffs complaints on September 24, 2014.
(Id. 77 3335).

On September 27, 2014, Wesley had the existing vacancy reposted] 27). Plaintiff
alleges thatf the six vacancies, Wesley promoted five 4hiodian candidates and denied the sixth
vacancy to the fourth, but incorrectly ranked as sixtifld.). On September 27, 2014, Plaintiff
reapplied for the lieutenant vacancy, but the vacancy was filled with dnd@m employee
through a lateral transfer without holding interviewsld. { 28).

On October 29, 2014, Plaintiff contacted former DOC Commissioner R. Coupe (“Coupe”)
to report retaliation and national origin discriminatiorDefendanBureau Chieflanet Durkee
(“Durkee”) was made aware of the complaints and Coupe indicated that he wouldecansi

private meeting with Plaintiff after he reviewed the complaint with Durkelel. 1 36). Plaintiff

3 This relates to Platiff's claim there was computation error that lowered his candidate rank
from fourth to sixth and, in turn, resulted in tthenial of apromotiondue to the incorrect
ranking of candidates.



alleges there was nollow-up. (d.). Plaintiff filed a complaint with Durkee and Petroff on
November 6, 2014, cited national origin discrimination and a violation of con#listsrequested
an investigation of Wesley's recommendation letters and the internal promoticesgr
(Id. at § 37. Durkee did not acknowledge the complaintld.)

Plaintiff alleges that on November 7, 2014, Wesley falsely accused Plafrtdirassing
Petroff and gave Plaintiff a direct order to cease and desist communicaitioter. (d. | 38).
Wesleytold Union Representativ@ay Lee(“Lee”) that he was “pissed off at Plaintiff.”(Id.).
Plaintiff attempted to submit an incident report about Wesley’'s hostile behalgeratxusations
and employment threats and was told by Captain K. Akinbayo (t&kia”) that he was “not
doing any reports” and Akinbayo notified Wesleyld. ( 39). Plaintiff alleges the denial to
complete an incident report violated DOC ruledd.)(

Plaintiff was scheduled to be off for two days and on the first scheduled day, November
10, 2014, he was directed to report to work immediatelyd. f( 40). He was served with
Wesley’'s memo for removal from the workplace, psychological fithess foredatyation, and
disciplinary action. I¢l. T 40). Plaintiff was direed to go to the administration building to
meet with Durkee on November 12, 2014ld.X On November 12, 2014, Plaintiff met with
Durkee,former DOC Commissioner Defendant Perry Phelps (“Phelps”), and Wesley{ 4().
At the meeting nothing was discussed except that Durkee gave informaticairtiffifbr his
required psychological fitness for duty evaluatiofld.). Captain Brian Berggrun (“Berggrun”)
conducted an investigative interview on November 13, 2014l. 7(42). Berggrun “did not
consider that Plaintiff had followed Wesley’s directive to @mail complaints to Petroff.” Id.).

The fitness for duty evaluation was conducted on November 20, 2014, and Plaintiff was

cleared for duty. I€. § 43). Plaintiff reprted to the administration building on November 26,



2014,and met with Phelps andfesley (Id. 1 43). Wesley told Plaintiff that since his issues
were not psychological, but behavioral, Plaintiff would be disciplinedd. f(44). Wesley
explainedthat he was disciplining Plaintiff for the officers Plaintiff had harasseu the years
and Phelps said, “so you do not say retaliation, it will be warden from a diffacdity in charge
of it.” (Id.). Plaintiff was advised that he could returnatork the next day (Id.). Plaintiff
asked Phelps to review the complaints and documents, but he dstditieg that the warden falls
under his supervision and is a frieadd Plaintiff does not think that Phelps is impartiald.)(
Phelps mentioed that Plaintiff could not stop filing complaints against Wesley and that Plaintiff
has a distrust itHuman Resources findings. Id.). Phelps first offered Plaintiff a voluntary
transfer to a different facility and then told Plaintiff that he could hirdtamay or seek assistance
from an outside agency to review his complaint without worrying about repercussidhg. (

Plaintiff report the violations to Delaware Governor J. Markell’s office on January 5, 2015.
(Id. 1 45). On February 9, 2015Constituent Relations A. Belttg*Betts”) informed Plaintiff
that Human Resources had been contacted and considered the mattet, daséhe required
dismissal of charges memorandum had not been issukedd g 46).

Plaintiff applied for a correctional lieutenant position and received eligibiityirmation
on January 15, 2015. Id( T 82)* Based upon his interpretation Befendant Bureau Chief
Christopher Kleits (“Klein”) involuntary transfer memo, Senato denied a request to schedule an
interview when he stated, “this agreement will preclude you from workingiioeeor transferring
to any position at Howard R. Young famperiod of 2 years.” Id.). Plaintiff contacted Wesley,
Biddle, and Richman about the interview denial, but they did not acknowledge “theoviaati

request.” [d. 1 85).

4 The First Amended Complaint does not contain a paragraph 83 or 84.



When a lieutenancy vacancy at the HRYCI was posted on February 13, 2015, Plaintiff
asked UniorRepresentative Corporal C. Addison (“Addison”) to inquire about Plaintiff's status
(Id. 1 47). Plaintiff was told that there was no paperwork, a wardem drdifferent institution
was handling it, and if Plaintiff wanted to pursue a promotional opportunity he coudd). (
Plaintiff applied for the lieutenant vacancy on February 21, 2018. 1@8). Plaintiff alleges
that Wesley learned about a pibss grievance on February 25, 2015, and again retaliated against
Plaintiff when, on February 26, 2015, he issued a disciplirepgrt that citeduspension from
duty and demotiomvere under consideration (Id. 1 4950). The two penalties automatiga
disqualify promotional opportunities for two yearsld. (] 50).

Plaintiff requested a préecision hearing on March 2, 2015.d.(T 51). Plaintiff was
sanctioned “six days’ paper suspension(ld. at  53). Wesley issued a final decision that
concurred with the suspensjoand he threatened Plaintiffemployment (Id. I 54). On
April 29, 2015 Klein conducted an appeal of Plaintiff's suspensiond.  55). Klein did not
find in Plaintiff's favorand Plaintiff appealed. 1d.).

Plantiff filed a second grievance against Wesley on March 10, 2015, for employment
discrimination and retaliatiomnd Wesley denied the grievanceld. @t 58). Plaintiff refiled
the grievance on March 15, 2015, alkgel that when Wesley held the hearimg focused on
justifying his reasons for denying promotsdn Plaintiff. (d.{59). The grievance was denied
on March 27, 2015. Iq. 11 6661). Plaintiffalso allegeshat Wesleyunlawfully deniedhim
promotions in April 2015 and July 2015.1d.(19 62, 63).

On May 27, 2015, PIaiiff reporteda coworker citing safety concerns, and Plaintiff was
reprimanded for filing complaints. Id; 11 6466). Plaintiff appeared for a prarbitration

hearing on July 21, 2015 (Id. 1 56). The hearing did not take place and it appears that the



grievance was not resolved.ld.). In the meantimeBerggrun investigated &complaint that
Plaintiff had harassed Petroff and found that Plaintiff “said a lot of things, nonleidi mclude
any threats or harm or danger” and in October 2015 Biddle confirmed that Petroff dekinot
harassed. Iq. 1 57).

Also on July 21, 2015, Plaintiff reported Wesley's, Durkee’s, and Coupe’s alleged
unlawful conduct to member of the Ste&enate Correctional Committee.Id.(f 70). On
July23, 2015, Governor Markell emailed executive agencies regarding harassment and
discriminatory policies by State employeesld. { 71). On July 28, 201P)Jaintiff attended an
NAACP/IMAC meeting and three ranking HRYCI officers shim. (Id. § 72). The next day,
Plaintiff met with Wesley who gave him a removal from the workplace pendingplitigry
investigation because “Plaintiff's presence in workplace jeopardizessofadety or security or
the public confidence.” 14. T 73). Plaintiff was also notified of an investigation to determine
if Plaintiff's complaint to Delaware Senators violatie code of discipline or policies. 1d().
Plaintiff's ID wastaken from him and he was escorted from the prisoh.). (

Plaintiff then contacted the Governor’s office to advise him of the retaliatichidsfey
(Id. T 74). Plaintiff met with Defendarvestigator Caption M. Merson (“Merson”) who
accused Platiff of providing false information to Senators about promotions at the HRY@. (
1 75). Plaintiff alleges that Merson violated employee disciplinary policigg. I 76).

Wesley’'s employment termination memorandum dated August 19, 2015 ceaseteby
Klein’s office on August 12, 2015. Id. 1 77). On September 2, 2015, Pldinmet with Klein
and Biddle and told Plaintiff that he must either acegpansfer or he would be terminated(Id.

71 78). Klein told Plaintiff the decision was based upon Wesley's complaint of & hestk

environment due to complaints filed against Wesley, aimte he could not relocate Wesley, he



was making thdransferoffer to Plaintiff. (d.). Plaintiff was advised there would be no
disciplinary actbn for his communication with the Senators Kiteln did not terminag Plaintiff's
employment. I¢.).

On September 11, 2015, Biddle forwarded Klein’s involuntary transfer letter to the
Plummer Community Correctional Center (“PCCC”)Id. { 79). Plaintiff alleges the decision
to transfer him violadthe Union’s collective bargaining agreement which prohibits involuntary
transfer. Id.). Plaintiff filed a grievance on September 22, 2015, regarding the tran@fér.
1 80). A hearing was held on October 12, 2015, before DefeNuatital Bureau ChielMarc
Richman (“Richman”) (Id.{81). Plaintiff alleges that Richman was unfamiliar with the issues
and did not investigate the matterld.. On January 5, 2016, Defendant UniemresidentG.
Klopp (“Klopp”) confirmed that Klein had “deceitfully stated” that the Union hagedmwith the
involuntary transfer decision. Id{ T 79).

On March 28, 2016, Plaintiff contacted Defendant PGAZ&den Carole Evans (“Evans”)
to explain how the inMantary transfer was retaliatory and that he had concerns over his safety.
(Id. 1 90). Plaintiff called off work on March 29, 2016 for the shift beginning midnight M&(h
2016 and alleges that he was required to submit medical documents in order to resumédlut
191). Plaintiff alleges that Evans directed Plaintiff to report to PCCC on March 30, 2016 for his
next scheduled shift. 1d. 1 9691). Plaintiff did not report for duty or communicate with the
shift commander for shifts on Thursday, March 31, 2016 or Friday, April 1, 2016, because his
scheduled days off were Thursday and Fridegurning to work was contingent on attaining and
submitting medical documenasd due to the weekenthe first day he could so was on Monday,

April 4, 2016  (id. 1993, 95.



A pre-termination letter advised Plaintiff that termination of his employment was being
considered. I€. T 86). Plaintiff alleges that he was wrongfully terminaiaad that the pre
termination letter, dated April 5, 2016, did not clarify whemias to return to work. Id. 1 94,

95). Plaintiff requested documentation for the dismissal decision anet@miaation hearing
was scheduled. Id. 1196, 97). On April 7, 2016, Plaintiff's physician advised him not to report
to work and on April 11, 2016, Plaintiff asked Biddle where to forward his medical docuraentati
(Id. 11 101103). Biddle told Plaintiff that Evans had denied Plaintiff's request foriaddlt
leave. [d.7103). On April 14, 2016, Plaintiff again asked where to submit his medical FMLA
documents. I¢. 1 104).

On April 20, 2016, Plaintiff requested information and documentation supporting dismissal
consideration. 1¢. § 87). On April 22, 2016, Petroff informed Plaintiff that there was no
disciplinary package. Iq. 1 88). Plaintiff alleges Defendants violated DOC policies, the
collective bargaining agreement, merit rules, and standard operatoogdpres because
Defendarg were required to conduct an investigation and provide a disciplinary package with
supporting documents. Id¢ 1 89). Raintiff asked to hold the hearing at the Administration
Building, and on April 27, 2016, Biddle told him it would be held at theO®V (d. 1Y 97, 98).
Plaintiff informed Biddle he would not go to the CVOP to “prevent additional suffexr
embarrassment from facing-emrkers,” and the Union had not confirmtu availability of a
representativéo accompany. I4. 1 97). PRaintiff alleges that representative Shula Reeves did
not acknowledge the request for representationd. §{ 101). Plaintiff alleges that the
termination letter did not state the reasons for Plaintiff's failure to attend the ghaatinthat
Defendantied to the EEOC that Plaintiff did not attend the-f@emination hearing. Iq. 11 97,

100).



The First Amended Complaint raises the following counts: Count 1, agairdéeyWe
Lawler, and Petroff for failure to prevent harassment, discrimination, or retaliafionnt 2,
national origin discrimination, against Wesley, in violation of Title VII of the CivilH&gAct of
1974, as amended, 42 U.S.C. § 2000e, 42 U.S.C. § 1981, and 42 U.S.C. § 1983; Count 3, against
Wesley, for retaliation motivated by Plaintiff's protective activity; Count Zauhgition against
Berggun; Count 5 against Coupe, Durkee, and Wesley for intentional infliction of emotional
distress® Second Count 5 against Defendant covered employer (presumably the DOC) and
Biddle, for violations of the Family and Medical Leave Act, 29 U.S.C. 88 2601seq
(“FMLA”) ;% and Count 6, breach of contract against the UnidMaintiff seeks reinstatement to
his position and compensatory and punitive damages.

Moving defendants seek dismissal on the grounds that: (1) Plaintiff has failed to
demonstrate he exhausted his administrative remedies as is required Titlealg claims; (2)
the defamation claim is raised against a-party, fails to state a claim, and is tibarred; (3) the
intentional infliction of emotional distress is tifdbarred and barred by the exclusive provisions of
Delaware’s Workers’ Compensation Aand(4) the First Amended Complaint fails to raise an
FMLA claim or retaliation under the FMLA.

. LEGAL STANDARD

Because Plaintiff proceeg@so se his pleading is liberally construed and his First Amended

Complaint, “however inartfully pleaded, must be held to less stringent standards thah form

5 Count 5 also refers to breach of duty, gross negligence, aiding and abetting, titmaAsne
with Disabilities Act(“ADA") , as amended, 42 U.S.C. 88 12101, et seq., and 5 C.F.R. Part
339 medical qualification determinan. (d. § 126).

6 The First Amended QGuoplaint has a numbering error and contains two Count Fives

the sake of clarity, the Court will refer to the first Count 5 as Count 5 and the second Count
5 as Second Count 5.

10



pleadings drafted by lawyers.”Erickson v. Parduys551 U.S.89, 94 (2007). When presented
with a motion to dismiss for failure to state a claim pursuant to R2(le)(6), district courts
conduct a twepart analysis. Fowler v. UPMC Shadysidé78 F.3d 203, 210 (3d Cir. 2009).
First, the Court separates the factual and legal elements of a claim, acceptifigpéatomplaint’s
well-pleaded facts as true, but [digarding] any legal conclusions.’ld. at 21611. Second, the
Court determines “whether the facts alleged in the complaint are sufficidmivta s. a ‘plausible
claim for relief.” Id. at 211 (quotingAshcroft v. Igbal556 U.S. 662, 679 (2009)).

“T o survive a motion to dismiss, a civil plaintiff must allege facts that ‘raise a righlted r
above the speculative level on the assumption that the allegations in the conelaunt éeven
if doubtful in fact).” Victaulic Co. v. Tiemamd99 F.3d 227, 234 (3d Cir. 2007) (quotiBgll
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)) Dismissal under Rule 12(b)(6) is appropriate
if a complaint does not contain “sufficient factual matter, accepted as truatéoestiaim to relief
that is plausiblen its face.” Igbal, 556 U.S. at 678 (quotinwombly 550 U.S. at 570kee
also Fowler 578 F.3d at 210. A claim is facially plausible “when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the deferiddte for the
misconduct alleged.” Igbal, 556 U.S. at 678. The Court is not obligated to accept as true “bald
assertions” or “unsupported conclusions and unwarranted inferenddserse v. Lower Merion
Sch. Dist. 132 F.3d 902, 906 (3d Cir. 199B¢huylkill Energy Res., Inc. v. Pennsylvania Power
& Light Co,, 113 F.3d 405, 417 (3d Cir. 1997)Instead, “[t]he complaint must state enough facts
to raise a reasonable expectation that discovery will reveal evidence of [eachhneelesaent”
of a plantiff's claim. Wilkerson v. New Media Tech. Charter Sch..,If22 F.3d 315, 321
(3dCir. 2008) (internal quotation marks omitted).In addition, acourt may consider the

pleadings, public record, orders, exhibits attached to the complaint, and documents irembrporat

11



into the complaint by referenceTellabs, Inc. v. Makor Issues & Rights, Lt651 U.S. 308, 322
(2007).

1. DISCUSSION

A. TitleVII - Counts 1, 2, and 3; ADA - Count 5

Defendants move to dismiss Counts 1,a8d 3for Plaintiff's failure to exhaust his
administrative remedies as is required for Title VIl claims. The Qds#rves that Count 1 does
not reference Title VIalthoughit appears to raise Title VIl employment discrimination claims.
Count 2 references Title VIl and 42 U.S.C. 88 1981 and 1983 claims. The 8§ 1981 and 1983
claims will be discussed below. Count 3 alleges retaliation @indlar to Count 1does not
reference a statute but appears to refer to retaliation motivated by tlesexar Plaintiff's
proteced activities. Count 5 references the ADA in connection with Plaintiff's iiotegit
infliction of emotional distress claim.

As Defendants correctly note, Plaintiff has not provided a notice of suit rigimstie
EEOC. Under Title VIl and the ADA, alpintiff must exhaust his administrative remedies before
filing a civil action in federal court. See42 U.S.C. § 20008(e)(1); 42 U.S.C. § 1211¥Mandel
v. M&Q Packaging Corp.706 F.3d 157, 163 (3d Cir. 2013) (Title VIZhurchill v. Star
Enterprises183 F.3d 184, 190 (3d Cit999) (ADA claim). The administrative prerequisites as
provided in 42 U.S.C. § 200& require a plaintiff to first lodge a complaint with either the EEOC
or the equivalent state agency responsible for investigating claimspddyment discrimination,
in Delaware the DDOL. See42 U.S.C. 8§ 2000&(e). If the EEOC or equivalent state agency
determines not to pursue a plaintiff's claims and issues atogue letter, only then may a
plaintiff file suit in court. See42 U.S.C. § 20008(f)(1). Title VIl provides that a complainant

has ninety days from the receipt of an EEOC right to sue letter to file am actcourt. See

12



42U.S.C. 8 20006(f)(1); Seitzinger v. Reading Hosp. & Med. Ctt65 F.3d 236, 239 (3d Cir.
1999). Failure to exhaust administrative remedies is an affirmatefenseand under Third
Circuit precedent is grounds for dismissal on a Rule 12(b)(6) motisee Slingland v. Donahpe
542 F. App’x 189, 191 (3d Cir. 2013).

Plaintiff has failed to provide a notice of suit rights or a right to sue letter aseedo
commence a Title VII or ADA action in federal courtAccordingly, the Court will grant
Defendants’ motion to dismiss the Title VII clainfer Plaintiff's failure to exhaust his
administrative remedies. It will also dismissia spontethe ADA claims on the same grounds
to the extent Plaintiff intended to raise an ADA claim.

B. 42 U.S.C. §1981 and 42 U.S.C. 81983 - Count 2

Plaintiff also invokes 42 U.S.C. § 1981 and 42 U.S.C. § 1983 in his employment
discrimination claims. Plaintiff may not regn either statute. First, 8981 does not provide
Plaintiff with a private right of action against DefendantsicGovern v. City oPhiladelphia,
554 F.3d 114, 116 (3d Cir. 2009) Secondemploymentrelated claims for raciabr national
origin discriminationmay not be brought under § 1983William v. Pennsylvania Human
Relations Comm’n870 F.3d294, 300 8d Cir. 2017 (allowing a Title VII claim to be brought
under 8§ 1983 “would thwart Congress’s [sic] carefully crafted administratibense.”)
Therefore, the Court will dismiss the claims raised under §8 1981 and 1983.

C. Individual Defendants, Title VIl and ADA

The employment discrimination clainmsCounts 1, 2, 3, and 5 are raised against individual
defendants and not Plaintiff's former emplgyée DOC Title VII and theADA do not provide
for individual liability. The law in this area is clear, and has bieersome time, that individual

employees are not liable under Title VIISee Emerson v. Thiel Col296 F.3d 184, 190 (3d Cir.

13



2002); Cardenas v. Masseyw69 F.3d 251, 268 (3d Cir. 2001). In addition, the law is-well
established in the Third Circuit thaairties cannot be held liable in their individual capacities under
the ADA. See Koslow v. Pennsylvan02 F.3d 161, 178 (3d Cir. 2002) (no individual liability
under the ADA). Accordingly, the Court wildismiss the Title VII and ADA claims as theyear
raised against individual defendants, and not Plaintiff's former employer.

D. Defamation - Count 4

Count 4raises a defamation claim against Bewyg The claim fails for at least two
reasons. First, Beggun is not a named defendant. Second, thg allegation raised against
Berggrun is that he conducted an investigative interview on November 13, 24. 1 { 42).

At that time he told Plaintiff that he “did not consider that Plaintiff had followed&yasdirective
to notemail complaints to Petroff.” 1d.).

Additionally, Plaintiff commenced this action in the Delaware Superior Court on
Januaryl0, 2018. Bergmin’s alleged defamatory conduct took place on November 13, 2014.
In Delaware, defamation claims are subjectatbwoyear statute of limitations period.See
10Del. C. 8 8119. The claim is clearly tifbarred. Accordingly, the Court will grant
Defendants’ motion to dismiss Count 4.

E. Intentional Infliction of Emotional Distress- Count 5

Count 5raises anntentional infliction of emabnal distress claim against Coupe, Durkee,
and Wesley for removing Plaintiff from the workplace from November 10, 2014 until
November24, 2015 pending a fitness for duty evaluatioDefendants seek dismissal on the
groundsthat the claim isnot only time-barred, but also barred by Delaware’s Workers’

Compensation Act.

14



Like the defamation claim, the statute of limitations for an intentional infliction of
emotional distress is subject to a tyear statute of limitations ped. SeelO Del. C. § 81109.
Here, the conduct complained of ended on November 24, 381 Plainiff did not commence
this action until January 10, 2018t is clear that the claim is tirdearred. In addition, it is wel
settled that an employee’s common law claim against an employer for intentional mfb€tio
emotional distress is barred by the exclusivitysionsof Delaware’s WorkersCompensation
Act. See Limehouse v. Steak & Ale R€sirp, 850 A.2d 301, 2004 WL 1280400 (Del. June 7,
2004)(table)

Accordingly, the Court will grant Defendants’ motion to dismiss Count 5.

F. FMLA - Second Count 5

Second Count 5 alleges violations of the FMLA for interference of Plaintififgés under
the FMLA and retaliation. Defendants move to dismiss Second Count 5 for failstaté a
claim upon which relief may be granted.

The FMLA prohibits employers from interfering with an empldgegghts under the
statute to take leave and return from leave and contains two distinct pngvisbtecting those
rights. See id § 2615(a). An “interference” claim arises from the provision that makes it
unlawful for an employer to “interfere withestrain, or deny the exercise of or the attempt to
exercise, any right” provided under the FMLAId. § 2615(a)(1)Hayduk v. City of Johnstown
386 F.App’'x 55, 59 (3d Cir2010). Also,theFMLA prohibits an employer from discriminating
or retaliating against an employee for exercising or attempting to exercis@ Flyhts. See
29U.S.C. § 2615(a)(2); 29 C.F.R. 8§ 825.200(cA claim under the latter provision is referred to

as a “retaliation” o“discrimination” claim. Hayduk 386 F.App’x at 59.
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An interference claim requirddaintiff to plead that: (1) he was entitled to benefits under
the FMLA and (2) s employer illegitimately preventedirh from obtaining those benefits.
Sarnowski v. Air Brooke Limousine, In610 F.3d 398, 401 (3d Ci2007). For aretaliation
claim under the FMLA Plaintiff must allege that (1) he invokedhis right to FMLA benefits,
(2) he suffered an adverse employment decision, and (3) the adverse decision alhsretated
to his invocation ofhis rights. See Erdman v. Nationwide Ins. .C&82 F.3d 500, 5089
(3d Cir. 2009).

As noted, Plaintiff allegeuinlawful interference’and “retaliatory interference.” It is not
clear, but it seems that Plaintiff ragsihe clains against his employer and against Biddle for
interference. Plaintiff alleges that he was eligible for FMLA, he exercisedidtit to take
qualifying FMLA leaw, he suffered an adverse employnthre toBiddle’s interference with the
FMLA, Biddle refused to acknowledge, accept, and process Plaintiff's mealchlFMLA
paperwork, and Biddle’s retaliatory interference was a substant#brfan his wrongful
termination. (D.l. 111 134139).

The Second Count 5 is not properly pleéVith regard to an interference clairibdrally
construing the First Amended Complaint, Plaintiff appears to alleges that shentided to
benefits undethe FMLA. The First Amended Complaint does not, however, adequately allege
that Biddle refused to authorize FMLA or discouraged Plaintiff from applyoand-MLA. At
most the First Amended Complaint alleges that Biddle responded to Plaitifdis andold him
that someone would be in touch with hinfinally, there are no allegations tiRaintiff actually
submitted documents to support an FMLA request.

With regard to a retaliation claim, Plaintiff seems to allege that he contacted 8idlie

submitting FMLA medical records after he received his-fgemination or termination letter.

16



Logic suggestthat Plaintiff could not have been terminated for requesting family medical leave
if he received a preermination or termination letter prior to requesting it.

Second Count 5 fails to adequately allege FMLA claims. Thereforen@eifies’ motion
to dismisst will be granted.

G. L eaveto Amend

Plaintiff proceedgro se Since it is possible that he may be able to allege Title VII claims
or an ADA claimupon a showing that he has exhausted his administrative reraediESLA
claims against a defendant or defendants, he will be given leave to file a Second Amended
Complaint. Should Plaintiff opt to amend the Title VII and ADA claims he wiltdapiired to
attachto the Second Amended Comipliaand submit to the Coyr right to sue letter or a notice
of suit rightsas well as any charges of discrimination relevant to this case.

V. SHOW CAUSE

Count 6 raises a claim against teion. It has come to the Court’s attention that the
Union has never been served. Nor does it appear that Plaintiff has taken any stefstte se
Union. Therefore, Plaintiff will be ordered to show cause why the Union should disnbissed
for failure to timely serve it under Delawadeiperior Court Rules or tHeederal Rules of Civil
Procedure.

V. CONCLUSION

For the above reasons, tk@ourt will grant Defendants’ motiomo dismiss theFirst
Amended Complaint. (D.I. 4). Plaintiff will be given leavdile a SecondAmended ©@mplaint
asdiscusse@bove.

An appropriate order will be entered.
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