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% Moreslso
NOREIKA, U.S. DISTRICT JUDGE:

Presently before the Coudre the objections of Plaintf(D.l. 65) (“Plaintiffs’
Objections”) and Defendant James M. Baker (“Bake(D.l. 61) (“Baker's Objections”)to
Magistrate Judge'hynge’s Report and Recommendation (CbF, “the Report”) relating to
Baker’s Motion to Dismiss (D.B4). The ReportecommendgrantingBaker’'s motion to dismiss
based on the statute of limitatiod€) Del. C. 8119, and dismissing the Complaint against him
with prejudice. The Court has reviewed the Repdttaintiffs objections andBaker’'sresponse
thereto(D.l. 74) (“Baker’s Response’Baker’s objections and Plaintiffs’ responses (D.L829
(“Plaintiffs’ Responses’f¥ andhas considerede novahe relevant portions @aker'smotion to
dismiss (D.l. 34), his opening brief (D.l. 35), and Plaintiffs’ corresponding answering brief
(D.l. 46), as well as papers submitted with eadfed. R. Civ. P. 72(b)(3) The Court haslso
afforded reasoned consideratitimany unobjected to portions of the RepofEEOC v. City of
Long Branch 866 F.3d 93, 9900 (3d Cir. 2017) For the reasons set foiith this opinion the
objections oPlaintiffs and Baker are eaQUSTAINED-in-PART andOVERRULED-in-PART,
the Report iSADOPTED as MODIFIED belowas to Bakerand Baker’'s motioio dismiss is

GRANTED, and the Complaint as to Baker is dismissed without prejudice.

! The Report mistakenly cites to 10 Del £8116 in its conclusion, but correctly cites to
10Del C.88119 (the statute setting the statute of limitations for personal injury claims) in
the balancef its pages.

Magistrate Judge Thynge imposed apege limit on “[a]ny response by plaintiffs to a
Defendant’s objections” (D.l. 60 at 5), and Plaintiffs neither requested neived
permission from the Court to exceed that limit. Nevertheless, they purport tqytnats]]
[many pages from other responses] by reference.” (D.l. 82 at 10 n.4). lo@ncefésolve
these issues expeditiously, the Court has reviewed all of Plaintiffs’ respoiswiill,
however, not countenance future failures to abide by Court orders.



BACKGROUND

The Reportses forth a detaileddescription of the factual and procedural background of
this matter (D.l. 57 at 212). The partiehrave nobbjectedto any ofthosesectionsf the Report
andthe Court’s reasoned consideration finds no clear error. The Court adopts thioss sect
incorporates them here.

As noted in th&eport, this matter concerns the death of three Wilmington Fire Department
(“WFD") firefighters and substantial injugf three other firefighters as a result of a house fire
that occurred on September 24, 2016 in Wilmington, DBaintiffs allegethat he injuries
sustained were proximately caused by the policies and actioistesfalia, Baker,regarding
“rolling bypass,”which Plaintiffs contend violatetheir substantive rights guaranteed by the
Fourteenth Amendment of the United States ConstitutBakerfiled a motion to dismiss for
failure to state a claim under anyRiaintiffs’ three counts(1) StateCreated Danger; (2) Shocks
the Conscience; a@n(3) Maintenance of Policies, Practices, and CustoBakeralso asserts that
heis entitled toqualified immunityandthat Plaintiffs’ action was untimely Plaintiffs filed an
answering brief in opposition and th&gistrate Judge issudite Report on August 28, 2013 he
Report makes a number of findings related to Baker, but the conclusimately recommends
dismissing the case in its entirety based only on statute of limitations gro{indss7 at 37).

On September 11, 2019, both Plaintiffs and Baker filed objections to thetRepbr61l,

65). On September 25, 2QXkhchresponded to the other’s objections. (D.I. 74, 79-82).

LEGAL STANDARDS

A. Motion to Dismiss for Failure to State a Claim

In ruling on a motion to dismiss under Rule 12(b)(6) of the Federal Rules of Civil

Procedure, the Court must accept all vpddladed factual allegations as true and view them in the



light most favorable to the plaintiffSee Mayer v. Belichi¢le05 F.3d 223, 229 (3d Cir. 2010);
seealso Phillips v. Cnty. of Allegheny15 F.3d 224, 2333 (3d Cir. 2008). “To survive a motion
to dismiss, [however,] a civil plaintiff must allege facts that ‘raise a rightliefrabove the
speculative level on the assumption that the allegations in the complaint ared¢mnué ¢oubtful

in fact).” Victaulic Co. v. Tiemam99 F.3d 227, 234 (3d Cir. 2007) (quotidell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007)). Dismissal under Rule 12(b)(6) is appropriatenidadat
does not contain “sufficient factual matter, accepted as true, to ‘stdé@mato relief that is
plausible on its face.””Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiigvombly 550 U.S.
at 570));see also Fowler v. UPMC Shadysid&8 F.3d 203, 210 (3d Cir. 2009). A claim is
facially plausible “when the plaintiff pleads factual content that allows thé touwraw the
reasonable inference that the defendant is liable for the misconduct allégedl,”556 U.S. at
678. The Court is naibligated to accept as true “bald assertions” or “unsupported conclusions
and unwarranted inferencedViorse v. Lower Merion Sch. Disl.32 F.3d 902, 906 (3dir. 1997)
Schuylkill Energy Res., Inc. v. Pennsylvania Power & Light Tk8 F.3d 405, 417 (3d Cir. 1997).
Instead, “[tlhe complaint must state enough facts to raise a reasonabl@gapebat discovery
will reveal evidence of [each] necessary element” of a plaintiff's claiikerson v. New Media
Tech. Charter Sch. Inc522 F.3d 315, 321 (3d Cir. 2008) (internal quotation marks omitted).

B. Review of Reports and Recommendationsn Dispositive Motions

The power invested ia federaimagistrate judge varies dependomgwhether the issue is
dispositive or nofdispositive. “Unlike a nondispositive motion (such as a discovery motion), a
motion is dispositive if a decision on the motion would effectively determinera diadefense
of a party.” City of Long Branch866 F.3d at 989 (citations omitted). Under this standard, a

motion to dismiss under Rule 12(b)(6) is clearly dispositive.



For reports and recommendations issued regardisigositive motionsRule 72(b)(3) of
the FederaRulesof Civil Procedure instructthat “a party may serve and figpecificwritten
objections to the proposed findings and recommendatigngithin 14 days” and[t]he district
judge must determine de novo any part of the magistrate judge’s disposition thairhpsoperly
objected to.” See als@8 U.S.C. § 636(b)(1Brown v. Astrug649 F.3d 193, 195 (3d Cir. 2011).
When no timely objection is filedthe court need only satisfy itself that there is no clear error on
the face of the record in order to accept the recommendatieed’. R. Civ. P. 72(badvisory
committee’s notes to 1983 amendmetiB]ecause a district court must take some action for a
repot and recommendation to become a final order and because ‘[tlhe authority and the
responsibility to make an informed, final determination . . . remains with the judgeévleow
district courts are still obligated to apply “reasoned consideration” instugtions.City of Long
Branch 866 F.3dat 99-100 (citingMathews v. WebeA23 U.S. 261, 271 (197@}tenderson v.
Carlson 812 F.2d 874, 878 (3d Cir. 1987)

DISCUSSION

As an initial matter, the Court must determine whetheptirées’objections were both
timely and “specific.” Fed. R Civ. P. 72(b)(2). Both sets of objections were tiaejrey were
filed within the requisite fourteerday period. So, too, were thgarties’ responses to their
respective objectiondBaker'sObjectionsand Responsarealso specific-each of the submissions
specificallyidentifies the bases othe dispute andeferencs relevant counts and language from
the Repar and Plaintiffs’ Objections Plaintiffs’ Objections and Responses, however, are not
Plaintiffs’ Objections containg morass of nespecific protestations intermixed with one mention
of onecount (Count I) andnespecific findingthey dispute.(D.l. 65 at 12, 9 n.9). Plaintiffs’

Responseto Baker's Objectionds more specific, at least untiit attemps to incorporate



unspecifiedargumentdrom Plaintiffs’ responsesegarding othedefendants.See supranote 2.
As a matter of judicial efficiency and so all matters related to Baker and this motismiss
may be addressed, however, the Court has considered all issues in Plaingffishs&=sand
Objectionsthat are specifically targeted to Baker as welPkntiffs’ objection infootnote 6 of
D.l. 64, which mentionBaker by name anidentifies thassuebeing raised

A. Count | — State-Created Danger

Plaintiffs’ Complaint fails to allege facts sufficientassert claim against Baker for Count
1.> Count | of the Complaint does not address individual defendamis, ratheraddresses
“Defendants” as a group. (D.l. 1 $81498). The Reporthus, similarly address¢he defendants
as a group, finding thalaintiffs Complaintfails to satisfy three othefour element®f a state
created dangeslaim — thoserequiring: (1) the harm be “foreseeable and fairly direct”; (2) the
existence of aspecial relationship”; and (3) use of “authority to create an opportunity for danger
— but satisfies the fourth: (4alleging conductthat “shocks the conscience” under a deliberate
indifference standard(D.l. 57 at 15-21). As noted above, in its conclusions, the Report does not
recommend dismissal of Counspecifically as to Baker becaugerecommends dismissal of all
counts against him based on #tatute of limitations(D.l. 57 at 37).

Baker objectsto the Report’s lack o$pecific recommendation as @ount I, notto its
analysis (D.l. 61 at 2).Although Plaintiffsdo not clearly referengearticular elementef Count
| in their Objections, theyargue that the Report misapprehends the proximate cause and

foreseeability issues in this caséich is the essence Glount I's“foreseeable and fairly direct”

3 No party objects to the stanrddor “statecreated danger” set forth in the Report. (D.l. 57
at 16). After reasoned consideration and finding no clear error, the Court adoptslit in ful
and incorporates it here.

4 In Count I, Plaintiffs’ specifically refer only to Defendant Godyename. (D.l. X 489).



inquiry. (D.l. 65 at 12, 7-8). Thus, the Court considers Plaintiffs to object to the Report’s finding
regarding the “foreseeable and fairly direct” element and Bakebj&xt solely to the Report’s
ultimate conclusion, or lack thereof, regarding whether Plaintiffs hdfieisatly stated a claim
against him for Count 1.

1. ForeseeablandFairly Direct

The Report finds that Plaintiffs do not satisfy the “foreseeable amty fdirect”
requirement of a statereated danger claim because, although the “foreseeability” aspect was
sufficiently pleadedthe Complaint “fafls] to allege sufficient facts to methe [fairly direct]
requirement.”(D.l. 57 at17-18). As explained below, the Coagrees

Neither party objects to the Report’s conclusion that'tbeeseeability requirements
met “because the Staéetors had actual knowledge and awareness of risk associated witl roll
bypass.”® (D.l. 57 at 17). Finding no clear erroafter reasoned consideratjahe Court adopts
this portion of the Report.

In regard to the “fairly dire€ requirement, the Repofinds that the facts alleged by
Plaintiffs are insufficient as to all defendants becausk]le rolling bypass policy and/or
inadequate staffing were not the direct catalyst for the harm. This disetive result of arson
committed by a third party.” (D.l. 57 at 1&)laintiffs object that this finding is legal error, arguing

the Report “ignored” Third Circuit and District of Delaware opinions indigaaistate official can

5 Plaintiffs argue that, because “it was reasonably foreseeable that an accdarganh fire
would occur in the city” the causal chain between Baker’s actions and the hfersd
was not broken. (D.l. 65 at 7(@odificaions omitted).



be held liable for the actions of third parties well as fundamental principles of proximate
causation, namely that there can be more than one proximate cause of ah {Bjung5).

“To fulfill the ‘fairly direct’ requirement of the statereated danger claim, the plaintiff
must plausibly allege that state officials’ actiopecipitated or were the catalyst for’ the harm
for which the plaintiff brings suit. Henry v. City of Erie 728 F.3d 275, 285 (3d Cir. 2013)
(quotingMorse 132 F.3d at 910). “Precipitate,’ in turn, means ‘to cause to happen or come to a
crisis suddenly, unexpectedly, or too soond. (quoting Webster’'s Third New International
Dictionary 1784 (1993) citing The Random House Dictionary of the English Langubs@l
(2ded. 1987) (defining “precipitate” as “taabten the occurrence of; bring about prematurely,
hastily, or suddenly”)id. at 325 (defining “catalyst” as “a person or thing that precipitates an event
or change”)). “Thus, it is insufficient to plead that state officialsoasttook place somewhere
along the causal chain that ultimately led topleentiff's harm.” City of Erig 728 F.3d at 285.

In other words, in order to sufficiently plead that Baker is liable, there canritddenany links
in the causal chain aft@Baker]acted and before tragedy struchd. at 285-86.

Baker left his position as mayor in January 2013, more than thremahdlf yeardefore
the September 24, 201fGe. (D.l. 57 at 2). During that ped, asPlaintiffs’ Complaint details,
various interveningvents occurredFor example:

. A new mayor, Dennis P. Williams (“Williams”), was elected and a new fire
chief, Anthony S. Goode (“Gootlewas appointed;

o Williams and Goodesnacted asimilar, but “new policy of ‘conditional
company closurés

The Court notes that although the Report does not specifically cite the casdifs|
address, it does address the concept of state liability for third party aetignB (. 57 at
16). The Report recommends that the causal ehasnsevered.

! Both Williams and Goode are also defendants in this ¢@seé. 1).



. Williams and Goodédurther understaffed the WFD by delaying the filling
of vacancis and transferring numerous firefighters from fire suppression to
administrative roles;

. The Wilmington City Council passddgislation to mandate the hiring of
more firefighters and address other issues of fire safety

o Williams and Goode refused to complyith the new legislative
requirements;

. “[T] he City[began] to experience rolling bypass more often than not.”

(D.I. 11126, 28,19799, 204, 22638). According to Plaintiffs,iese changésontinued to make,
and by themselvaadependently made, the WFD an unmanageably dangerous place, and an even
more dangerous place than it previously had been under defendant[] Békdr.1 § 18Q. In
addition to all of thesmtervening events related to WEDe firethat ultimately hemedPlaintiffs
was the result of arson by a third party. (D.l. 57 at 8).

Although the actions of a third party may in some circumstances be insufficienet@se
causal chairand itis certainly trughat an injury camave multiplecauss, such injury must still
be sufficiently linked to the alleged acts of the defenttard complaint to be sufficiently peed
See, e.gCity of Erig 728 F.3d at 283 (“State actors are not liable every time their actions set into
motion a chain of events that result in harm.” (cifitgrtinez v. State of Californja44 U.S. 277,
281 (1980)). Three andbnehalf years expiredrom the timethe Complant alleges Baker did
anythingto createor was in a position to do anything regardihg circumstances that resulted in
Plaintiffs’ harm and the fire that caused those harsiring that period, a litany of intervening
events occurred that altered htve WFD operates, the availability of personnel and equipment
to fight fires, and the persons in charge of decision making for firefighting lmivgton (.e. a
new mayor waglectedand a new fire chief appointed]he sheer number of links the causal

chainbetween the actions Baker is alleged to have taken and the harms suffered, asheell as



lack of immediacy between those actions and the harms suffered, competaitht® Conclude
that Plaintiffs have failedto allege that Bakeprecipitated or was a catalyst theseharms
Seege.qg, City of Erie 728 F.3d at 2886 (granting defendants’ motion to dismiss because their
actions “were separated from the ultimate harm by a lengthy period of-tileesthan four
months — ]Jand intervening forces and actions”)n short, theComplaint merelyallegesthat
Baker’s “actions took place somewhere along the causal chain that ultitedtedythe . . . harrh

Id. at 285. As the Third Circuithas instructedhis isinsufficient.

2. Special Relationship

The Report recommends that “Plaintiffs fail to allege sufficient facts dermatingta
special relationship to support Stateated dangerbecause “there was no confinement or
restraint on any personal liberty.” (D.l. 57 at 20). As no party objects to the Repod paitttj
and finding no clear errafter reasonedonsiderationthe Courtadopts the Report’s analysis and
conclusion regarding the “special relationship” requirement of Cauarfull.

3. Use of Authority to Create an Opportunity for Danger

In regard to the “use of authority to create an opportunity for danger” requirement, the
Report findsthat “Plaintiffs allegations of harm fail to meet this element under the doctrine of
Statecreated danger” because “rolling bypass was not the dires¢ caw the but for cause of the

harm to Plaintiffs.”(D.l. 57 at 2621). Neither sideobjectsto the Report on this point eitfeand

As noted, Plaintiffs object to the Report’s proximate causation analysis; hpWeveise

of authority to create an opportunity for darig&lementis satisfied . . only where the
state’s action was the but for cause of the danger faced by the plaintiff.” (DtI262a
(citing Kauchner v. County of Bugk455 F.3d 418, 432 (3d Cir. 2006) Since Plaintiffs’
objections make no arguments directed tefbutausation, the Court finds they made no
objections regarding this element of Count I.



the Court finds no clear error in the analysis after reasoned consideration. Ti@erthedopts
this portion of tle Report as well.

BecausePlaintiffs have failed to allegsufficient factsto satisfy the motion to dismiss
standardor three ofthe four element®f a statecreated danger, Plaintiffs have failed to state a
claim for relief against Baker for Count |.

B. Count Il —Shocks the Conscience

The Courtalsofinds thatPlaintiffs have failed to state a claim against Baker under Count
1.9 In addition to any other requirements for a claindgéendant in a civil rights action “must
have personal involvement in the allegeengdoing” Evancho v. Fisher423 F. 3d 347, 352
(3d Cir. 2005). This may be shown “through allegations of persineaitionor actual knowledge
and acquiescenceldl.; see also Rode v. Dellarcipre®@45 F.2d 1195, 1207 (3d Cir. 1988)The
Third Circuit has held that “aivil rights complaint is adequate where it states the conduct, time,
place, and persons responsibleBoykins v. Ambridge Area School Distrié21 F.2d 75, 80

(3dCir. 1980) In the instant matter, Plaintiffs allege that time and locationbe

o The Court finds no need to address the Report’s findings regarding the fourth element of

the statecreated danger doctrine (whether Baker's conduct shocks the conscience). Every

element of thelaim must be adequately @ded. See, e.g City of Erig 728 F.3d at 282
(stating the court “needn’t look further than the first element of the-ctesteddanger
claim” where that element was insufficiently pleaded

10 The Reporidoes not actually consider whether Baker’s conduct “shocks the conscience.
(D.I. 57 at 1819, 2123). It does, however, discuss the requirement that Badetohave
been personally involved in the consciesbecking activity to be held liable. (D.l. 57 at
26-27). Although Baker argues the Report implicitly finds that his conduct was not
conscienceshocking, (D.l. 61 at &), because the Court finds the “personal involvement”
facet dispositive, it does natonsider whether Baker's alleged conduct “shocks the
conscience.”

1 The Court adopts the Report’s articulation of the “personal involvement” standard and
repeats it here only for convenienddeither party objects to thiadet of the Report and
the Court finds no clear error after reasoned consideration.

10



SeptembeR4,2016 at 2:56 a.m. at 1927 Lakeview Road, Wilmington, Brif.allege that Baker,
amongst others, was responsible for the institution and continued use of rolling logsmsts
evidence to the contrary of its effectiveness, which caused the injuriesiiiained. (D.l. 57 at
26-27).

Based orthis, theReportrecommendghat “Plaintiffs[’] factual allegations are insufficient
to support personal involvement in relation to Mayor Baker” because “[a]t thetittmie incident,
Mayor Baker . . . had not served in [his] official capacit[y] in almost theaes”and[t]here is no
factual support alleged by Plaintiffs that MayorBaker . . . had any personal involvement in the
policies, decisions|,] or practices of the subsequent administration nor the thatrdaccurred in
2016.” (D.l. 57 at 27).Similar to hisobjections regarding Count |, Baker argues that this finding
is accurate and Count Il should be dismissed against him. (D.l. 64) aP&intiffs, on the other
hand,objectthat they have met the requisite standard by “factually allgpfivat [Baker] created,
implemented, and knowingly lied to the legislature and the public in order to hide the known
dangers of their rolling bypass policyD.l. 64at9 n.§. They further argue that the claim should
persist against Baker becauset[§ neither unrealistic nor fanciful, when one does not take an
unduly crabbed reading of the Complaint, to expect discovery to also demonstrate personal
involvement in continuing or modifying their policy of rolling bypass.” (D.l. 64 at 9. rilBey
also statat is their “understanding that . . . Baker [is] presently on the City defendant'slipay
either aga] current employd¢ or consultarjt.” (D.l. 64 at9 n.6).

Although Plaintiffs now speculate as to Baker’s involvemémt, Complaint does mo
allege that Baker had any personal involvement in the events of Septemi2é184 Nor, as
already detailed, does the Complaint suffidenallege that Baker was involved in the

circumstancesncluding policies, decisions, or practicgt precipitatediose eventsWhether

11



it is “unrealistic” or “fanciful” to expect discovery to demonstrate Bakegsspnal involvement

in continuing or modifying the rolling bypass policy during the Williams admiristras
immaterial becaus¢he Gomplaint does not allege that such involvement occurfettiitionally,
Plaintiffs’ new allegationthat Baker is on the City’s current payroll does not appear in the
Complaint and, even if it did, the Court does se¢,and the Complaint fails to artictiéa how
Baker’'sinvolvement in city government in 2018dicates he was personally involved in events
that occurred in 2016See, e.gLopez v. CorrMed. Servs., IncNo. 11:1591,2012 WL 4373462

at *2 (3d Cir. Sep. 26, 2012) (dismissing claims in § 1983 deprivation of constitutional rights
action based on lack of personal involvemestausalefendants had only come in contact with
plaintiff after alleged injury occurred)As a result, Plaintiffs have failed to sufficiently allege that
Baker was personally involved in the events leading to the harnallegge theysustainedunder
Countll.

C. Count lll —Maintenance of Policies, Practices, and Customs

Count lll is inapplicable to Baker because it iManell claim and he is not sued in his
official capacity. The Reporimplicitly reaches this conclusion, neither party objects, taed
Court finds no clear error after reasoned consideratibmder a 81983 claim, local governing
bodies and officials, acting in their official capacity, may be sued birect where, as alleged
here, the purported unconstitutional action implements or executes a policy, cedneguodation,
or decision officially adopted or promulgated by ther(D.l. 57 at 2324 (citingMonell v. Dep’t
of Soc Servs. Of the City of New Yok36 U.S. 658, 690 (1978)).Baker is sued only in his

individual capacity,(D.l. 1 1 27, and “is no longer in office, nor hold[s] any offic@ositior],”

12



(D.I. 57 at 24 n.156). Thus, the Court adopts the Report’s analysis and conclusions for Count Ill
the count is inapplicable ®aker, 2

D. Qualified Immunity

Qualified or good faith immunity operates as an affirmatieéensefor the benefit of
government officials.Harlow v. Fitzgerald 457 U.S800, 808 (1982). It is immunity from suit
rather than merely a defense to liabilipijtchell v. Forsyth 472 U.S. 511, 526 (1985), and
“shield[s] officials from harassment, distraction, and liability when they perform theiesdu
reasonably.”Pearson v. Callaharb55 U.S. 223, 231 (2009). Such performance is unreasonable,
and the immunity disappears, when tlaets alleged by a plaintiff show a violation of a
constitutional right and the right at issue was clearly established at the time dfetiex a
misconduct.Saucier v. Katz533 U.S. 194, 201 (20010nless aglaintiff's allegations sufficiently
asserta violation, a defendant pleading qualified immunity is entitled to dismissal before
discovery. Pearson 555 U.S. at 23@ehrens v. Pelletie516 U.S. 299, 308 (19945.

The Report does not consider whether Baker is entitled to qualified immunisy. A
explainedabove, however, Plaintiffs have radequatelyalleged a violation o& constitutional
right against Baker. As such, the Caugked not determine whether Plaintiffs can satisfy the other
qualified immunity prongunder the facts currently alleged, Bakemainsentitled to qualified

immunity. See Pearsqrb55 U.S. at 237.

12 Baker, similarly, “interprets Count Il of the Complaint aglanell claim asserted against

the City of Wilmington, and not against him as an individual defendant.”mblees
arguments regarding this count only in the alternaiieeif the Court determines this is
not aMonellclaim). (D.l. 61 at 1 n.3).

13 Neither party objects to the Report’s statement of the qualified immunity stafidla 57

at 2829) and the Court finds no clear error after reasoned consideration. The Court adopts
that standard in full, though limited portions are stated and clarified here for carseenie

13



E. Statute of Limitations

Finally, Plaintiffs object to the Report’s recommendation that all counts adgsker be
dismissed based axpiration of the statute of limitationgD.l. 65 at 9 n.9. Plaintiffs argue, in
essence, that the statute of limitations clock did not begin until the fire, and theitaBamas
timely because it was filed within two yearstbat fire (D.l. 65 at 9 n.9) Baker, on the other
hand, argues that the Report’'s conclusion emsect, and the statute of limitations clock began
running when he left office in 2013D.1. 61 at 6; D.I. 74 at-B). Finding that the cause of action
accruedand the statute of limitations began running only dPleintiffs were injured in the fire
the Courtholds that Plaintiffs’ Complaint was timely

Section 1983 suits are subject to the state statute of limitations period for pergoga
claims. Owens v. Okure488 U.S. 235, 2450 (1989). In Delaware, that period is two years.
10 Del. C.8 8119. Federal law, however, dictates when a § 1983 claim accrues; that is, when the
statute of limitations clock begins to runMontgomery v. DeSimonel59 F.3d 120, 126
(3dCir. 1998) The Third Circuit instructs that “the limitations period begins to run from the time
when the plaintiff knows or has reason to know of the injury which is the basis of the section 1983
action” Id. (internal citations omitted)In otherwords, the statute of limitations clock begins

when a plaintiff has a ‘complete and present cause of action,” thahes, ‘the

plaintiff can file suit and obtain relief Wallace v. Katp549 U.S. 384, 388 (2007)

(quotingBay Area Laundry and Dry Cleaning Pension Trust Fund v. Ferbar Corp.

of Cal, 522 U.S. 192, 201 (1997)). As theurt in Wallaceexplained, ‘the tort

cause of action accrues, and the statute of limitations commenceswihen the

wrongful act or omission results in damagdsl.’ at 391.

Dique v. N.J. State Polic603 F.3d 181, 1886 (3d Cir. 2010);see alsd.agano v. Bergen Cty.
Prosecutor’s Office769 F.3d 850, 8661 (3d Cir. 2014)quotingDique). Thus,for the statute

of limitations to baPlaintiffs’ § 1983 personal injurglaims, it must be apparent from the face of

the complaint thaBaker’salleged unlawful condu@ndthe harm suffered biylaintiffs occurred

14



more than two years before thistsuas filed. SeeBuchholz v. Midwestern Intermediate Unit IV
128 Fed. Apjx. 890, 89295 (3d Cir. 2005)holding district court did not abuse its discretion or
commit reversible error by instructing jury as mydaee also Fleckenstein@rawford No. 1:14
cv-1085, 2015 WL 5829758, *3-*4 (D. Pa. Oct. 1, 2015).

Here, the statute of limitations did not accrue until at least September 24, R2@igiffs
seek damages solely for injuries related to the érg, (death, burns, PTSD, burial costs, loss of
wages, etc.). (D.l. 11 46063). In Fleckensteina 8 1983 suit where a man who was accidentally
releasd from prison killed a woman several weelter his releasehe suit was subject to a two
year statute of limitations and plaintiffs filed suit within two years of the woman’slenidnut
more than two years after the man’s reled@l5 WL 5829758. Yet the court found the claims
were not timebarred because thémtiffs “had no reason to know of the injurghedeath of [the
woman] —before[she] was killed.” Id. at *4. Similarly, Plaintiffs had no reason to know of the
harm they suffered until the fire occurre8ince Plaintiffs filed suit within two yeadd that date

their suit is not timéoarred under the applicable statute of limitations.

14 In Buchholz the Third Circuit held the district Court did not abuse its discretion or commit
reversible error in instructing the jury regarding the defendant’s staititaitations
defense for plaintiff's statereated danger claim, to which a tyear statute of limitations
applied. Those instructions consisted, in relevant phatie following:

This case was brougiitwas filed in this Court on September 26, 2001.
Thus if you find that none of defendantsonduct occurred after
SeptembeR6, 1999andif you find that plaintiff was not injured after
September 26, 1999, then you must find that plaistdfaims are barred by
the statute of limitations.

128 Fed. App’x. at 893 (emphasis added). The Third Circuit further commented that the
district court’s“instructions operated to dedthe glaintiff's claim timely sdong as any
element of her state created danger claim fell within the requisite limitations.pédicat

894.
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V. CONCLUSION

For the foregoing reasonthe objections of Plaintiffs and Baker are each SUSTAINED
in-PART part and OVERRULEEN-PART, the Report is ADOPTED &ODIFIED herein as to
Baker. Baker’'s motion to dismiss is GRANTED, and the Complaint as to Baker issbsim

without prejudice. An appropriate order will follow.
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