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44 Moresideo
EIKA, U.S DISTRICT JUDGE:

Presently before the Court are the objections of Plaintiffs @266 (“Plaintiffs’
Objections”) and of Defendars Dennis P. Williams (“Williams”) (D.l. 67 (“Williams’
Objections”)) the City of Wilmington, Delaware (“City”) (D.l. 68‘City’s Objections)), and
Anthony S. Goode (“Goode”) (D.l. 70“Goode’s Objections’)) (collectively, ‘Present
Defendants’and “Present Defendants’ Objectighsespectively, to Chief Magistrate Judge
Thynge’s Report and Recommendation (B7, “the Report”) relating téresentDefendants’
Motions to Dismiss (D.l. 37, 39, 43 (“Williams’ Motion,” “Goode’s Motion,” and “Cgy’
Motion,” respectively collectively, ‘PresenDefendants’ Motions’)) The Report recommends
dismissal of at least some of Plaintiffs’ counts against eaéhesfentDefendants. (D.I. 57 at
37). The Court has reviewed the RepBraintiffs’ Objections an@resent Defendantesponses
thereto (D.l. 75, 76, 78Williams’ Response,” “Goode’s Response,” and “City’s Response,”
respectively; collectively, “Present Defendants’ ResponsesiyfPresent Defendant®bjections

and Plaintiffs’ responses thereto (D.1.-89 (“Plaintiffs’ Responses)) and has considerate

! Although the Report onlgppears to recommend dismissal of CouagainstWilliams,
(seeD.l. 57 at14-28),it also concludes that he is protected by the political question doctrine
— a finding that would dictate dismissal of all three counts of the Compalgainhst him
(seeid. at 3237). In light of the Court’s holding that the Complaint fails to allége
required constitutional injury for all counteeinfra, howeverand because Williamesks
the Court to dismiss all countseeD.l. 67 at 1 n.1, 4.0), the Report’'s seeming lack of
clarity on ths issue does not impact the Court’s analysis or conclusions. The Court does
note, however, that the political question doctrine is inapplicable to local offitials
Williams. E.g, Curley v. MonmoutiCty. Board of Chosen Freeholderilo. 3:17cv-
12300BRM-TJB, 2018 WL 3574880 (D.N.J. July 25, 2018ge also Baker v. Carr
369U.S. 186, 21411 (1962);Rodriguez v. 32d Legislature of thd., 859 F.3d 199, 206
(3d Cir. 2017); ¢ee alsd.l. 87 at 24-2h

2 Chief Magistrate Judge Thynge imposed raage limit on “[a]ny objections” filed by
Plaintiffs or Defendants, as well as “[a]ny response by Plaintiffs to anDaf¢'s
objections” and “[a]ny response by a Defendant to Plaintiffs’ objections. (D.l. 68)at 5
As already noted in related deoiss on this matteseeD.l. 84 at 1 n.2; D.I. 87 at 1 n.2),
the parties did not request or receive permission from the Court to exceed that limit.



novothe objecteeto portions of the Report. Fed. R. Civ. P. 72(b}{3Jhe Court has also afforded
reasoned consideration to any unobjedteportions of the ReporEEOC v. City of Long Brangh
866 F.3d 93, 9900 (3d Cir. 2017). For the reasons set forth in this opiniorQtjections of
Plaintiffs are OVERRULEEN-PART, the Objections of Present Defendants are SUSTAINED
in-PART, the Report is ADOPTERsMODIFIED below as to Present DefendgraadPresent
Defendants’Motions to Dismissare GRANTED. The Complaint as tBresent Defendanis
dismissed without prejudice.

l. BACKGROUND

The Report sets forth a detailed description of the factual and proceduralduexckgf
this matter. (D.l. 57 at-22). The parties have not objected to any of those sections of the Report
and the Court’s reasoned consideration finds no clear error. The Court thedsfpte those
sections and incorporates them here.

As noted in the Report, this matter concerns the death of three Wilmington Firenbeygart
(“WED?") firefighters andthe substantial injury of three other firefighters as a result ofusédire
that occurred on September 24, 2016 in Wilmington, DE. Plaintiffs allege that the injuries

sustained were proximately caused by the policies and actioimsenfalia, Present Defendants

Nevertheless, they incorporate arguments in filings written by or direzigttiér parties.
(See, e.g.D.I. 79 at 10 n.6). In an effort to resolve these issues expeditithus|Zourt
has read all relevant responses and objecti®hs. Court will, however, not countenance
future failures to abide by Court orders.

In doing so, the Court has considered the arguments raised in Present Defendants’ opening
briefs supporting their Motions, (D.l. 38, 40, 44 (“Williams’ Opening Brief,” “Goode’s
Opening Brief,” and “City’'s Opening Brief,” respectfully; collectively, “Prese
Defendants’ Opening Briefs”)), Plaintiffs’ corresponding answering brief]. (B6
(“Answering Brief”)), and Present Defendants’ replies, (D.I-:549(“Goode’s Reply,”
“Williams’ Reply,” and “City’s Reply,” respectfully; collectively, “Presebefendants’
Replies”)), as well as papers submitted with each.



regarding “rolling bypass,” which Plaintiffs contend violated their substantyesriguaranteed
by the Fourteenth Amendment of the United States Constitution.

Plaintiffs’ Complaint (D.I. 1) asserthreecountsunder 42 U.S.C. § 1983: a “stateeated
danger” count(Count I} a “shocks the conscience” statate count(Count Il), and a
“maintenance of policies, practices, and custoomint(Count Ill). Via their Motions,Present
Defendantsseparatelysought dismissal of each of the counts, asserting a variety of different
though frequently overlapping — grounds.

For Defendants Williams and Goode, the Refiodsthat Plaintiffs failed to sufficiently
allege facts necessary to meet the elements of Count | but suctmedednts lland I1l. (D.I. 57
at 1428). Forthe City, the Reporfinds that Plaintiffs have successfully ped Count I, but
not Counts | or Il.(Id.). The Report also recommends that neither WillimmsGoode is entitled
to qualified immunity at this stagéd. at 2830), but Williams (not Goode) is protected by the
political question doctring(id. at 3237). Finally, the Report recommends tRéaintiffs Brad
SpeakmanTerrance TateJohn Cawthray, and thestateof Jerry W. Fickes, Ardythe D. Hope,
and Christopher M. LeadhFirefighter Plaintiffs”) have standing to bring an action under § 1983
but all other Plaintiffs (“Family Member Plaintiffs”) do nofld. at 31:32).

On September 11, 201%oth sidesfiled their Objections. (D.l. 62-68, 70) On
SeptembeR5, 2019, they filed their Responses. (D.l. 75, 76, 78-82).

. LEGAL STANDARDS

A. Motion to Dismissfor Failureto State a Claim

In ruling on a motion to dismiss under Rule 12(b)(6) of the Federal Rules of Civil
Procedure, the Court must accept all vpddladed factual allegations as true and view them in the

light most favorable to the plaintiffSee Mayer v. Belichi¢le05 F.3d 223, 229 (3d Cir. 2010);



seealso Phillips v.Cty. of Allegheny515 F.3d 224, 232-33 (3d Cir. 2008). “To survive a motion
to dismiss, [however,] a civil plaintiff must allege facts that ‘raise a right to rahef/e the
speculative level on the assumption that the allegations in the complaint are trué dewbtful

in fact).” Victaulic Co. v. Tiemam99 F.3d 227, 234 (3d Cir. 2007) (quotidgll Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007)). Dismissal under Rule 12(b)(6) is appropriate ifodagmm
does not contain “sufficient factual matter, accepted as true, to ‘stdé@mato relief that is
plausible on its face.””Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiigvombly 550 U.S.

at 570);see also Fowler v. UPMC Shadysi8&8 F.3d 203, 210 (3d Cir. 2009). A claim is facially
plausible “when the plaintiff pleads factual content that allows the court to Heave@sonable
inference that the defendant is liable for the misconduct allegeghdl, 556 U.S. at 678. The
Court is not obligated to accept as true “bald assertions” or “unsupported conclastns
unwarranted inferences.Morse v. Lower Merion Sch. Distt32 F.3d 902, 906 (3dir. 1997)
Schuylkill Energy Res., Inc. v. Pennsylvania Power & Light Tk8 F.3d 405, 417 (3d Cir. 1997).
Instead, “[tlhe complaint must state enough facts to raise a reasonablagapebat discovery
will reveal evidence of [each] necessary element” of a plaintiff's claiilkerson v. New Media
Tech. Charter Sch. Inc522 F.3d 315, 321 (3d Cir. 2008) (internal quotation marks omitted).

B. Review of Reports and Recommendations on Dispositive M otions

The power invested in a federal magistrate judge varies depending on whetbsu¢his i
dispositive or nofdispositive. “Unlike a nondispositivaotion (such as a discovery motion), a
motion is dispositive if a decision on the motion would effectively determine a oladefense
of a party.” City of Long Branch866 F.3d at 989 (citations omitted). Under this standard, a

motion to dismiss under Rule 12(b)(6) is clearly dispositive.



For reports and recommendations isstmddispositive motions, Rule 72(b)(3) of the
Federal Rules of Civil Procedure instructs that “a party may serve andoéitéfis written
objections to the proposed findings and recommendations” “[w]ithin 14 days” and “[t]hetdistric
judge must determine de novo any part of the magistrate judge’s disposition that has bebn proper
objected to.” See als@8 U.S.C. § 636(b)(1Brown v. Astrug649 F.3d 193, 195 (3d Cir. 2011).
When no timely objection is filed, “the court need only satisfy itself that tkere clear error on
the face of the record in order to accept the recommendatieed. R. Civ. P. 72(b) advisory
committee notes to 1983 amendment. “[B]ecause a district court must takeomn for a report
and recommendation to become a final order and because ‘[tlhe authority angahsileldty to
make an informed, final determination . . . remains with the judge,” however, district eoeirt
still obligated to apply “reasoned consideration” in such situatiGity.of Long Branch866 F.3d
at 99-100 (citingMathews v. Weber23 U.S. 261, 271 (197&}enderson v. Carlsqr812 F.2d
874, 878 (3d Cir. 1987)).

1. DISCUSSION

As an initial matter, the Court must determine whether the pa@igigctionswere both
timely and “specific.” Fed. R. Civ. P. 72(b)(2All of the Objections andResponses were timely
as they were filed within the requisite fourtedmy period. Some of the Objections and Responses
were also fairly specific Others, however, were nothe Court will not belabor theoint it has
made in its two previous related decisions in this matee[.l. 84 at 45; D.l. 87 at 45), but the
same issues noted in those orders in regard to the specificity of objections and respsissies pe
the relevant filings hereAs in thosedecisions, however, the Couftas a matter of judicial

efficiency—has considered all issues in the parti@sjections and Respongésit are specifically



targetedo present opposing parties well asll other argumentsxplicitly brought to the Court’s
attention?

The following issues raised by the parties are addrdsskedv. (A) whether Plaintiffs
properlyallege deprivation of a constitutional riglaind (B) whether Family Member Plaintiffs
have standing.

A. Whether Plaintiffs Properly Alleged Deprivation of a Constitutional Right

“To state a § 1983 claim, a plaintiff must demonstrate the defendant, acting under color of
state law, deprived him or her of a right secured by the Constitution or the laws of teé Unit
States’ Kaucher v.Cty. of Bucks455 F.3d 418, 423 (3d Cir. 2006) (citiagn. Mfrs. Mut. Ins.

Co. v. Sullivan526 U.S. 40, 4%0 (1999);Mark v. Borough of Hatboro51 F.3d 1137, 1141
(3dCir. 1995));accord L.R. v. Sch. Dist. of Philé836 F.3d 235, 241 (3d Cir. 2018ge also
Kedra v. Schroeter876 F.3d 424, 436 n.6 (3d Cir. 2017) (acknowledging this requirefhent).
“Accordingly, ‘the first step in evaluatinfany] section 1983 claim is to “identify the exact
contours of the underlying right said to have been violated” and determine “whether th# plaint
has alleged a deprivation of a constitutional right at allKaucher 455 F.3d at 423 (quoting
Nicini v. Morra, 212 F.3d 798, 806 (3d Cir. 2000) (quotidty. of Sacramento v. Lewis23 U.S.

833, 841 n.5 (1998))accord L.R. 836 F.3d at 241.

4 For example, Williams’ Response notes and responds to several arguments in objections
Plaintiffs directed to other Defendants, but which Williams believes apply tasinwvell
(SeeD.I. 75 at 1, 5-10).

5 This applies to all § 1988laims, including municipal liability claims,/lda “Monell
claims,” such as Count llISee, e.gMattern v. City of Sea Isld31 F. Supp. 3d 305, 318
(D.N.J. 2015) (citingKitchen v. Dallas Cty.759 F.3d 468, 483 (5th Cir. 2014jrogated
on other grounds by Darden v. City of Fort Worth, T&80 F.3d 722 (5th Cir. 2018);
Monell v. Dep’'t of Soc. Sery136 U.S. 658, 691 (1978)8ee also Customers Bank v.
Municipality of Norristown563 F. App’x 201, 206 n.9 (3d Cir. 2014).



Present Defendants each object that all tloe@laintiffs’ counts must balismissed

because the Complaint fails pdeadany underlying constitutional injur§ (SeeD.l. 67 at 57;

D.I. 68 at 15; D.l. 70 at 56). The Report does not clearly address this issue; however, it discusses

aspects of it when analyzing the politicakgtion doctrine(D.l. 57 at 3237). Moreover, Present
Defendants eactriginally argued this point in their Opening Briefs, (D.l. 38 &; D.l. 40 at 6
8; D.l. 44 at 714),Goode and the Citjurtheraddressed it in theReplies, (D.I. 49 at-3; D.I. 51
at 24), andWilliams does soagainin his Responsdo Plaintiffs’ Objections(D.l. 75 at 5).
Plaintiffs, in turn, addressed it in thelinswering Brief, (D.l. 46 at 346), touckedon it in their
Objections (D.l. 64 at 3-8)and considedit again in theiResponses (D.I. 79 at 7-10; D.I. 80 at
8 n.8; D.I. 82 at 10 n.4) The Court considers this issde novo See28 U.S.C. &36(b)(1);
Brown, 649 F.3d at 195.

As noted, “[tlhe threshold question .is.whether [Plaintiffs havejufficiently alleged a

deprivation of a constitutional rightl’.R, 836 F.3d at 24laccord Kaucher 455 F.3d at 423

(internal citations omitted The Due Process Clausd the Fourteenth Amendment states that no

state “shall . . deprive any person of life, liberty, or propemyithout due process of law.” U.S.

Const. amend. XIV, 8 1. Despite this broad langudige Supreme Court has “always been

reluctant to expand the concept of substantive due process because guideposts fobleesponsi

decisionmaking in this uncharted area are scarce andemplmd’ Collins v. City of Harker

Although thisissue atoapplies to Defendants James M. Baker and William Patrick, Jr.,
neither Baker nor Patrickguarely raised it in Objection$eeD.I. 61, 71).

Although D.I. 64 purportedly contains Plaintiffs’ objections to the Report’s conclusions
regarding Defendanwilliam Patrick, Jr., and the cited section addresses multiple issues
that are not clearly delineatedgeg, e.g.D.l. 87 at 6, n.5), the cited section also notes that
it responds to objections raiskeyg“Patrick, andothers,”(D.l. 64 at 3)and at least Williams
interpreted this as referring to him and relating to this issee[D(Il. 75 at 1).



Heights, Tex.503 U.S. 115, 125 (1992ccordDistrict Attny’s Office for Third Judicial District

v. Osborne557 U.S. 52, 72 (2009). Moreover, “therposeof the [Fourteenth Amendment’s Due
Processlause is ‘to protect the peogdl®m the Statenot to ensure that the State protect[s the
people] from each other.L.R, 836 F.3d at 2442 (quotingDeshaney v. Winnebagdzty. Dep't

of Soc. Servs489 U.S. 189, 196 (1989 nodificatiorsin original). Thus,*[a]s a general matter

. . . a States failure to protect an individual against private violence simply does not constitute a
violation of the Due Process Clauseld. (quotingDeshaney489 U.S. at 197)accord Kedra
876F.3d at 436 (noting that the “general rule” is “the Due Process Clause does not ampose
affirmative obligation on the state to protect its citifEn&itations omitted)).

As with most ruleshowever this onehas at least one exceptieristatecreated dangér
claims like Count I, which require foreseeable dadly direct harm, a “special relationship”
between the government and the injured partyovernment officer’'s use authority to create an
opportunity for danger, and conduct that “shocks the conscier@eeKedra 876 F.3d at 436;
L.R, 836 F.3d aR42. Independent “shocks the conscience” claims like Count Il may be afother
See, e.g.Kaucher 455 F.3d at 4286 (discussing “shocks the conscience” and “statated

danger claims separat®ly/

8 Although Plaintiffs rely orKaucherto insist that they malgring both such types of claims
here, §eeD.l. 82 at 8 n.2)Kaucheris somewhat unclear on this point. The Court,
however, need not decide now whether municipal employees injured in the course of their
employment may bring independent “shocks the conscience”<laimtharenot “state
created danger” claisn for purposes of thislecision the Court assumes that such an
exception exists.

o Municipal liability claimsunder § 1983, like Count IIImust be based on thexecution
of a governmens policy or custormthat actually results in a constitutional violation.
CustomerdBBank 563 F. App’x at 206 n.9 (quotingonell, 436 U.S.at 694-95. Thus,
whereas here Count Ill is based on the same conduct that underlies Countsfadacell,
to adequately plead a constitutional violation@aunts land Il dooms Count lll.See id.



Yet where the injuries allegedesult from a person’smunicipal employmentsuch
exceptionsub up againsanotheywell-settled Supreme Court ediethat the Due Process Clause
is “not a guarantee against incorrect oradliised personnel decisions,” nor doesgitarantee
municipalemployees certain minimal levels of safety and security in the workplace” orempos
federal duties analogous to those imposed by state torJallins, 503 U.Sat126-130 (citations
omitted); accord Kaucher455 F.3d a#430-31 (concluding that & failure to devote sufficient
resources to establish a safe working environment does not violate the Due Pracessioling
other Courts of Appeals have found the sdoitng White v. Lemacksl83 F.3d 1253, 1258 11
Cir. 1999) Walker v. Rower91 F.2d 507, 52@1 (7th Cir. 1986) and using this as basis to reject
statecreated danger and shocks the conscience Qtaitnst 43536 (noting SupreméCourt’s
admonition that we refrain from importing traditional tort lawoithe Due Process Clause” was
“emphasized inCollins,” but “established well before’citations omitted) see alsoEddy;
256F.3d at 21213 (“[W]e understandCollinsto mean that . . . the Due Process Clause does not
reach a public employee’s ordinary breach of its duty of care relative to its eeml))yEstate
of Carrigan v. ParlCty. Sheriff's Office381 F. Supp. 3d 1316, 1324-25 (D. Colo. 2019).

As another District Court has noted,

Th[is] friction . . .is particularly acute where a plaintiff is injured in

the course of performing laenforcement, firefighting, and
similarly inherentlydangerous duties.These types of employees

are exposed to dtacreated dangers every daya police officer
assigned to arrest an armed and violent suspect or a firefighter
instructed to enter a burning building will always face an increased
exposure to danger than he or she had before that assignment, that
risk will always be known to the supervisors making the assignment,

and the decision to issue the directive will always be made in
contemplation (and arguably disregard) of that risk.

Yet it simply cannot be that such decisionmaking by supervisors,
even if tragcally flawed, bears constitutional implications; to hold

otherwise would dramatically expand the scope of judicial scrutiny
of first-responder operations and would effectively convert the



Constitution into the guarantee of workplace safety in violation of
Collins. See e.g.Waybright v. Frederick Cty528 F.3d 199, 208
(4th Cir. 2008).

Estate of Carrigan381 F. Supp. 3dt 132425 (considering similaglue process claims stemming
from dangers plaintiffSencountered . . as part of their jobs as laanforcement officials?)
seealsoWhitg 183 F.3dat 1258 (interpretingCollins as statinginter alia, that “when someone
not in custody is harmed because too few resources were devoted to their safety ationprotec
that harm will seldom, if ever, be cognizable under the Due Process Clause”).

In the Third Circuit agovernment employemay, despiteCollins, bring a substantive due
process claim againkis employer if the [municipality] compelled the employee to be exposed
to a risk of harm not inherent in the workpldc&ee Kedra876 F.3d at 436 n.@iting Kaucher
455 F.3d at 4331; Eddy v. V.I. Water & Power Auti256 F.3d 204, 2123 (3d Cir. 2001)}°
Suchbehavior is‘conscience shocking” anddaims based on such behavior are outside the scope
of those prohibited bZollins. See Kaucher55 F.3d at 427-31. Here, therefore, the question is

whetherthe alleged risks faced by Firefighter Plaintiffs upon which the Complaint éslpagre

10 See alsdaucher 455 F.3d at 4381 (“forcing . . . plaintiffs to confront unreasonable
dangers at the risk of losing their jobs” when those dangers “cannot be chardeterize
inherent in the[ir] workplace” constitutes “arbitrary and conscience shocking behavi
prohibited by substantive due process”; but exposing such plaintiffs to risks that are
“incident to [their] service as . . . employee[s],” “of which [they] w[ere] onacaegt and for
which they are not alleged to have been threatened with a penalty, dpeSstate of
Carrigan, 381 F. Supp. 3d at 1326 (comparingKedra 876 F.3d 424 withWitkowski v.
Milwaukee Cty,.480 F.3d 511 (7th Cir. 2007) and reaching the same conclusion).

10



inherent to the Firefighter Plaintiffs’ employmeahd whether they were compelled to face
themll,lZ

Inherent risks aréhose to which an employee can expect to be exposed during the course
of his employment.A risk is only not inherent if it is “qualitatively different from the types of
risks the employee agreed to face when he or she accepted employ@eshistate of Carrigan
381 F. Supp. 3d at 1325 (comparikgdra 876 F.3d 424 withwitkowskj 480 F.3d 511).Thus,
an increase in the likelihood of an inherent risk does not necessarily transfoomaihorinherent
risk unless the increase is so severe that supervisors knem@oyeewill almost certainly and
immediately be injuredf he performs hs work SeeKaucher 455 F.3d at 4331 (citing and
interpretingEddy, 256 F.3d at 211 n.5Eddy, 256 F.3d at 2007. For examplethe risks of
contracting an infection frorandbeing attacked by an inmate are inhemgsis for corrections
officers even ifthe risk of infection is heightened by an outbreak among inmates or the risk of
attack is heightened by an inmate’s professed intent to assault the die&taucher 455 F.3d
at 43031 (infection) Wallace v. Adkinsl15 F.3d 427, 430 (7th Cir. 1997) (attac&jmilarly,the
risk of being shot by @risoneris an inherent risk for a sheriff's depuagsigned to guard him
even if the inmate is improperly restrained, in violation of protocol, and uses the deputy’s own gun
to shoot him.See Witkowski480 F.3cat512-13 (notingalso that'someone who chooses to enter
a snake pit or a lion’s den for compensation cannot complain[,] . . . he is a volunteer rather than a

conscript”). On the other hand, the risk of being spoint-blank by a firearms instructor during

1 For purposes of addressing the Present Objectithres,Court applies a “deliberate
indifference” standardAs the Complaint is insufficient as currently alleged under such a
standard, the Court does not determine whether a higher standard is appropriate.

12 As discussethfra, Family Members Plaintiffstlaims arederivative claimghat arebased
on the risks faced and harms suffered by Firefighter Plaintiffs.

11



firearms training is noan inherent risk for a police officékedra, 876 F.3d at 436 n.%,norare
the risks of working on a high voltage electrical wire withaaytraining, protective clothing or
appropriate equipmeimherent risks for an electrical linemageKaucher 455 F.3d at 4331
(contrasting circumstanceshudy,256 F.3d 204, from those Kauche); Eddy, 256 F.3d at 206
07. In other wordsif thedanger or injury of which a government employee plaintiff complains
waswithin the full understanding and contemplatmfrthatemployee whe hetook the jobthat
employedacks the necessary badisr a substantive due process clai®eeEstate of Carrigan
381 F. Supp. 3d at 1325 (compariiegdra 876 F.3d 424 withWitkowskj 480 F.3d 511).
Plaintiffs argue that inherent risks do not include rigiet violate mandatory workplace

health, safety, and staffing laws duly enacted by the legislature. (D.l. 7A@t 8Viore
specifically, Plaintiffs argue that

having a “sufficient number” of eduty fire-fighters minimizes

risk. Or to use the factual terms from the Complaint, allows for a

‘manageably dangerous’ environmenan environment where the

risks are manageable because of the sufficient level of staff. Yet

defendants’ actions, policies and orders flipped this, drastically

reducing staffing to crisis levels, thus inversely elevating fire risk,

creating an “unmanageably dangerous” environmeisee e.qg.

[D.l. 1 1 180QD.I. 46 at 67]). That is the environment within which

[P]laintiffs had to fight thgSeptember 24, 2016fe — without the

staffing and equipment mandated by the City’s own legislative

body. Such risks are not inherent.

(D.I. 79 at9). In support, Plaintiffs cite a Pennsylvania Supreme Court decision for the

proposition that “a direct and significant relationship between shift staffingrafigtiter safety”

13 See alsdHawkins v. Holloway316 F.3d 777, 787 (8th Cir. 2003) (agreeing V@ithck v.
Stephens662 F.3d 181 (3d Cir. 1981) that sheriff pointing loaded weapon at employees
“for no legitimate reason” constitutes “threatening deadly force [to] oppress those
employe[es],” which “cannot be characterized as an unreasonable risk incidentsto one’
servie as an employee in a sheriff's department” (cited with approvdhuther 455
F.3d at 430-31)).

12



exists, which is “unambiguous and powerfulld.(at 9 n.5 (quotingCity of Allentown v. Int'l
Ass’n of Fire Fighters Local 30257 A.3d 899, 913-14 (Pa. 2017Age alsd.l. 46 at 52-53).

Yet the Court of Appeals for the District of Columbia Circuit (“D.C. Circuit”) coesed
a similar case to the one at handstate ofPhillips v. D.C, 455 F.3d 397 (D.C. Cir. 2006), and
disagreed with arguments similar to those put fortiPlayntiffs. In Estate of Phillipsthe D.C.
Circuit conducted @e novoreview of a district court’s denial of a motion to disnetEmsin a
§ 1983 action.Id. at 40203. The plaintiffs were firefighters employbg theWashington, D.C
fire departmentvho had been injured or killed while fighting a firlel. at 398400. They alleged
thatthe municipality thefire chief, and other fire department officials violated their substantive
due process rights by failing to comply with the department’s own standard operating prscedur
including by “fail[ing] to follow equipment backup and maintenance procedures . . . and fail[ing]
to supply sufficient personnel to the sceatthe fire. Id. at 399400. The fire chief filed a motion
to dismiss based on qualified immunity, the district court denied it, and the chieilegplel.
Although presented with a question of qualified immunityg D.C. Circuit firstaddressed the
issue facinghe Courthere—“determir{ing] whethertheplaintiff[s had] alleged the deprivation of
an actual constitutional right at allltl. at 402 (quotingVilson v. Layngs26 U.S. 603, 609 (1999)
(quotingConn v. Gabberts26 U.S. 286, 290 (1999)), and citibgwis 523 U.S. at 841 n.5)The
key issue in resolving that question was whether the D.C. firefighters’ clagmesobviated by
Collins. See id.

Similar to Plaintiffs, theéestate of Phillipdirefighters argued thatollins did not bar their
claimsbecause they “d[id] not claim constitutional protection from inherent hazards . . . but from
[the fire chief’s] deliberaténdifference to the known need to implement and enforce mandatory

safety procedures,” which, they argueds “not inherent to their profession, but rather constituted

13



‘avoidable statereatedadditional risks of injury’ unknown to [them] when they joined the
Department.” Id. at 407(emphasis in original) The D.C. Circuit, howevergjected this theory
on the basis thdincrease[ing] [a]plaintiff’s risk of harni does not‘constitutg the] conscience
shocking action” necessary to av@dllinsand establish a substantive due process violation under
§ 1983. Id. (citing Washington vD.C., 802 F.2d 1478, 1479, 148R.C. Cir. 1986)cited with
approval inkaucher 455 F.3d at 4386); Fraternal Order of Police v. Williams375 F.3d 1141
1146 (D.C. Cir. 2004);Collins, 503 U.S. at 128) It thenheld that the fire chief's “deliberate
indifference may have increased the firefighters’ exposure to risk, but theések-iinjury or
death suffered in a fire is inherent in their profession.ld. Thus, because “the District is not
constitutionally obligated by the Due Process Clause to protect public employees froentinhe
job-related risks,” the D.C. Circuit concluded that the firefighters i@tdallegedhe necessary
violation of a constitutional rightld. (citing Washington802 F.2d at 147%raternal Order of
Police 375 F.3d at 1146Zollins, 503 U.S. at 128).

Although not binding on this Court, tliestate of Phillipglecision addresses the question
the Court now faces, under the same postigar{otion to dismiss), analyzes a very similar factual
patternand arguments and employs standards and logic that @r@ted in Supreme Court
precedent andhat align closely with those articulated by the Third Circsiée, e.g.Kedra
876F.3d at 436 n.6Kaucher 455 F.3d at 43@1. Thus, the Court finddhe reasoning and
conclusionf Estate of Phillipgpersuasive.

Plaintiffs claims suffer from the same defects as thosdgtate of Phillips Kaucher
Wallace andWitkowski As Plaintiffs state, their claims are not based on allegations that Present
Defendantsor othes created or caused the creation of a msk to Firefighter Plaintiffs but,

rather, that the action and/or inaction of Defendants, including Present Defeimdanatised the
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risk of injury or death in a fire faced byré&fighter Plaintiffs In other wordslike the firefighters
in Estate ofPhillips, Plaintiffs allege that Present Defendar{tlong with others)exposed
FirefighterPlaintiffs to “additional risks of injury unknown tithem]when they joinetdthe WFD.
455 F.3dat 407 Yet, asexplained such increased risk is not enough to establish a substantive
due process violation whetieeunderlying risk is inherent in the injured partipsdfessiorand is
not so extremely elevated that employees will almost certamdyimmediatelye injured if they
carry out their work.

Here like the riskthat a law enforcement officer will be infected, shot, or otherwise injured
by a prisonerand like the risk th&state of Phillipdirefighters assertedherisk Plaintiffs’ allege
— “injury or death suffered in a fire- is inherentin [Firefighter Plantiffs’] profession”as
firefighters. Id. Moreover,unlike inEddy, the Complaint explains th#te complaineebf policies
were in place for years befoaay Wilmington firefightersvere allegedlynjuredas a result(see,
e.g, D.I. 1 1 111-337), belying any contention that the increased risks were so elevated that WFD
firefighters were almost certainly and immediat@bgured injury or death if thewarried out their
firefighting duties. Additionallyfor the entire time the policiesese in placekirefighter Plaintiffs
were awaref the purported increased risk they facedg(eg., id. 1 11618, 20716, 265, 295
98, 31215 (recountingvarious warnings issudaefore September 24, 2016 filgy WFD union
regarding dangers of rolling bypaskgtailing widespread media attention of challenged policies
for years before fire, and describing how, “by early 2016,” “[i]t had become widely kaodn
accepted that rolling bypass was inconsistent with and a direct threat to pidijic sa[and] an
operational and fiscal failutg, further dilutingPlaintiffs’ contention that those heightened risks

were not inherenb employment at the WED
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Whether thencreased risk resulted from violations of legislative mandatetandards of
practice does not alter this conclusi@ee e.g, Kaucher 455 F.3d at 4331 (holdingrisk of
contracting infection from inmate inhereatcorrections officer’'s employmerevenif contraction
resultedrom “unsanitary and dangerous conditions” at correctional facilitytkowskj 480 F.3d
at 51213 (holdingrisk of being shot by prisoner inherent to sheriff's deputy’s employregah
if shooting results from prisoner obtaining weapon of second deputy because prisoner was
improperly restrained, in violation of protogoEstate of Phillips 455 F.3dat 399400, 407
(deemingrisk of injury or deathin fire inherent tdirefighters’ employment, even if risk inased
by supervisors’ failure to follow departmental standard operating procecdMfakare 115 F.3d
at 430 holdingrisk of injury from inmate attack inherent torrections officer's employment
even if officer’s supervisors promised him protection).

Finally, even if the heightened risks Firefighter Plaintiffs faced and ultimately sdffer
from could be construed as not inherent to their employment, unlikddyor Kedra, Plaintiffs
have made no allegation or suggestion thetfighter Plaintiffswere compelled- either with
threats of job loss or otherwiseto be exposed to those risk€ompareKedra 876 F.3d at 436
n.6 (finding plaintiff’'s claims not precluded IGollins becaus he wasnjured during “mandatory
firearms training in which [he wa$ required to be physically present without protecfipand
Eddy,256 F.3dat 213(plaintiff threatened with terminationyith Kaucher 455 F.3d at 43@31
(dismissing plaintiffs’ claim in part because “there [was] no allegation thatWae]threatened
with discharge if he failed to confront a particular danger at the jail”).

As such all of Plaintiffs’ claims— as currently alleged are precluded bgollins. Like
the Third Circuit’'s decision irKaucher this conclusion is'informed and supported by the

[Supreme]Court’s admonition that we refrain from importing traditional tort law into the Due
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Process Clause.Kaucher 455 F.3d a#35-36(citing Deshaney489 U.S. at 202‘[T]he Due
Process Clause of the Fourteenth Amendment . . . does not transform evesyntoitted by a
state actor into a constitutional violation.Daniels v. Williams474 U.S. 327, 3321986)(“Our
Constitution. . .does not purport to supplant traditional tort law in laying down rules of conduct
to regulate liability for injuries that attend living together in societ3gker v. McCollan
443U.S. 137, 146 (1979) (“Section 1988poses liability for violations afights protectedby the
Constitution, not for violations of duties of care arising out of tort Igwsge also idat 436
(statingwith approval that the D.C. Circuit hasoted that under state tort law, an employer may
have a duty to provide, and an employee may have a right to demand, a workplace free from
unreasonable risks of harBut ‘[s]uch tortlaw rights and duties . . . are quite distinct from those
secured by the Constitution or federal law,’. and the Supreme Court has repeatedly whrne
‘that section 1983nust not be used to duplicate state tort law on the federal”leyglioting
Washington802 F.2d at 1480-82)).

This case, likdestate of Phillipsinvolves a tragedylieutenanChristopheteach,Senior
Firefighter Jerry Fickesand Senior Firefighter Ardythe Hopelied and Firefighter Brad
Speakman, Senior Firefighter Terrance Tate, and Lieutenant John Cawtiffened severe
injuries Butas theEstate ofPhillips court recognizedhe Constittion does not provide a basis
to address all injuriesSeeid. at 408. The Court has no doubt that, as Plaintiffs argaeD(I.

46 at 5253; D.I. 79 at 9 n.5), a relationship exists between shift staffing and firefighter $hfety.

For the reasons articulated, however, thalationship alone does notransform Present

14 The Court also notes, however, ti@aty of Allentown the Pennsylvania Supreme Court
decision upon which Plaintiffs rely for this proposition, is not a substantive due process
case, but an arbitration dispute caSeel57 A.3d 899. The language Plaintiffs quote was
made by the court when determining whetfieefighter staffingwas a managerial
prerogative or could be set by an arbitratiok.at 94.
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Defendants’ conduct into substantive due process violations. As currently plekudieiffs have
alleged whatappearto be properly characterized as tort law ckire base, they contend that
Present Defendants, amongst others, breached a duty of care by failing to picefidgater
Plaintiffs a safe work environment. As at least the Third and D.C. Gilaut noted, “dfendants
may have a duty under state law to provide a working environment free from unreasonable risks
of harm, but they have no duty to do so under the Constitutibaucher 455 F.3dat 436 (citing
Washington802 F.2dat 148); see alsdeddy, 256 F.3d at 21-A3 (“[W]e understandCollins to
mean that . . . the Due Process Clause does not reach a public employee’s ordinanyf lieac
duty of care relative to its employees Bstateof Phillips, 455 F.3d at 40& n.13 folding that
although “the Constitution does not provide a basis for holding [the fire chief] individually
responsible,” that “is not to sdlyat state law claims are not available to the Firefightevghite

183 F.3d at 1258[W]e have the reasoning drnolding inCollinsthat te city’s breach of its duty

to provide a safe work environment is not arbitrary or conscishaeking in a constitutional
sense, but instead‘i@nalogous to a fairly typical stak@w tort clainf]’” (citing Collins, 503 U.S.

at 128)). Thus,notwithstanding the tragedyndoubtedlysufferednone of Plaintiffs’ threeounts

are sufficienas currently alleged

B. Whether Family Member Plaintiffs Have Standing

The parties also disagree regarding whefenily Member Plaintiffshave standingn
this case The Reportholdsthat they do not, (D.l. 57 at 382), and Plaintiffs objeci{D.l. 63).
Thus, the Court exercisee novoreview of this issue See28 U.S.C. § 636(b)(1)Brown 649
F.3d at 195.

Williams and the Cityoriginally arguedhat Family Member Plaintiffs “appear to assert a

constitutional wrongful death action for violation of their own due process rights” andlsims
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are not permitted unless “the alleged violation was . . . deliberately directieel elationship
betwesn them,” which Plaintiffs fail to allege.D(l. 44 at 30 see alsdD.l. 38 at 2(. Plaintiffs
answered and now objdtiat Family Member Plaintiffdo not asseihdependeng 1983 claims
based on any persor@nstitutional injury but, ratheproperly assert “derivative” wrongful death
claims based on thaeatls of thedeceased Firefightétaintiffs. See, e.gD.l. 46 at 92D.I. 63
at 45). The City counters that such claims do not exist. (D.at7Z5).

A wrongful death action is an action for damages arising out of the death of an injured
party, butwhich action benefd certain relatives of the deceased (e.g., children, parents, spouse,
etc.) rather than the deceased’s estd&£10 Del. C. §8372125. Such claims permit the recovery
of damages suffered ltlgose relativeas a result of the deceased’s dedth8 372425. In other
words, wrongful death claims are “derivative” claims in that theypased orthe injury suffered
by the deceased rather thany injury suffered by the claim beneficiarie®.(the deceased’s
entitledrelatives). Family Member Plainti’ claimsare such “derivative” claimsthey are based
on the constitutional injuries allegedly suffered by the deceased Firefighiaife. (SeeD.l. 1
111, 18, 23 (stating Family Member Plaintiffs are bringing §1983 wrongful death action[s]”);

id. § 10, 17, 22, 460, 463 (describing traditional wrongful death damages as those being sought by
Family Member Plaintiffs)id. § 481515 (tying three counts to alleged violations of Firefighter
Plaintiffs’ rights).

The representatives afdeceased’s estate may bried. 983 wrongful death claimsSee
e.g, 10 Del. C. § 3724Balas v. Taylor567 F. Supp. 2d 654, 6&P (D. Del. 2008)seealso
Beckerv. CarbonCty., 177 F. Supp. 3d 84158-54 (M.D. Pa. 2016) (noting “[i]t is clear that
Pennsylvania law provides for certain damages under the . . . wrongful death extifjefnent

... iIs demonstrated and that Section 1983 does not provide for a specific remedy,” and remaining
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“[un]persuadetiat the motion to dismiss stage “that application of the wrongful death damages is
inconsistent with Sections 1983 and 1988Mipyer v. Berks Heim Nursing Hopigo. 13CV-
4497,2014 WL 1096043, at *3 (E.D. Pa. 20X45]ome courts have reasoned ttiet decedent’s
survivors are also victims of the civil rights infringement; therefore, a vimbdgath action must

be allowed to give the civil rights statute full eff¢tt(citations omitted)

Indeed despite its argument that such claims cannot,ekistCity appears to agre€sSee
D.l. 78 at 45 n.3(“The City did not argue that 8§ 198&ims cannot be brought by family members
who are representatives of the estates of the deceased firefighters, in th&y.capayi

The only question for the Court, therefoiewhether the asserted wrongful death claims
may be brought by Family Member Plaintiffs in their individual capacities or must be brought by
the representative(s) of theceased Firefighter Plaintiffestats.

The Court is cogizant of “the general rule that a litigant may only assert his own
constitutional rights or immunities” and the principle that one cannot typically suendor t
deprivation of another’s civil rightsO’Malley v. Brierley 477 F.2d 785, 789 (3d Cir. 1973)
(citing, inter alia, McGowan v. Maryland366 U.S. 420, 429 (196andUnited States v. Rainges
362 U.S. 17, 22 (1960)}ee alsdStukes v. Knowle229 F. App’x 151, 152 &.(3d Cir. 2007)
Moyer, 2014 WL 1096043, at *3The administrators of the deceased Firefighter Plaintiffs’ estates,
however, are also part of this suge€D.l. 1 Y 824), and their standing is not challengebthus,
whatever the Coudecidesthe wrongful death claimsouldlikely remain in the suit if Plaintiffs
choose to amend and fie.

Nevertheless, Plaintiffs have ndted a single case in which a wrongful death claim was
maintained by the beneficiary of such a claim rather than the representativearfdhsati’s estate

and the Court has similarly not found such a case. Thus, given the Third Circuit'sogyithee
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Court finds that Family Member Plaintiffs’ lack standing to bring983wrongful death claims
in this action. Such claims, however, may be brolmyhthe representatives of the deceased
Firefighter Plaintiffs’ estates, in that capacity

Accordingly, the Complaint will be dismissed because Plaintiévefailed allege the
necessarynderlying constitutional violatiofor any of the three count§® Additionally, Family
Member Plaintiffs lack standing to briggl983wrongful death claimsAn appropriate order will

follow.

15 Additionally, many of the issues and findings made in the Court’s other related decisions

in this matter (D.l. 84, 87), apply, to varying degrees, to Plaintiffs claims agaessr®
Defendants. For example, Plaintiffs’ Complaint also fails tcessatlaimfor Count |
against Present Defendants at least because it fails to allege the necessary special
relationship, $eeD.l. 87 at 1016), and does not state a claim for Couh&iflainst Williams
and Goode at least becauwdeunt Il is aMonell claim and both Williams and Goode are
sued in their individual capacities. (D.l. 1 § 26, 26 alsd.l. 57 at 24 n.156D.l. 84 at
12-13 D.I. 87 at 20). Indeed, as to this latter point, Plaintiffs appear to afeeD.l. 46
at 41 n.13 (Monell. . . , where the Supreme Court held that municipalities are subject to
liability under 8 1983.. . . is the basis of Count Il of this case against the City defejjdant.”
Additiondly, because “Plaintiffs have not adequately alleged a violation of a constitutional
right against [Williams or Goode],” as with Defendant Patrick, Williams and Goode
“remain[] entitled to qualified immunity.” SeeD.l. 87 at 20-2)
16 Having disposed of all counts in the Complaint, the Court does not address the parties’
remaining objections.
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