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Al

NQREIKA, U.S. DISTRICT JUDGE:

Plaintiff DiaMedica Therpeuics, Inc. (“DiaMedica”) has sued Defendants PRA Health
Sciences, Inc. (“PRA USA”) and Pharmaceutical Research Associates Group(*BRA
Netherlands”)(collectively “PRA”), alleging seven counis contract and torarising from a
clinical trial management servicagreement. After initiating this suit in the District of Delaware,
DiaMedicafiled a Motion to Transfer Venue, pursuant to 28 U.S.C. § 1404(a), seeking transfer to
the District of Mimesota. (D.l. 25). For the reasons set forth below, DiaMedica’s Motion to
Transfer Venue i®ENIED.

l. BACKGROUND

A. Factual Backaground

DiaMedicais a Canadian corporation with a principal place of business in Minnesota.
(D.I. 1 11). DiaMedica is developing DM199, a synthetic human protein to be used to treat chronic
kidney disease and acute ischemic stroke. 1(8). PRA USA is a Delaware rgmration with its
principal place of business in North Carolintl. {f 2). Itis a globalkontract research organization
for clients in the biotechnology and pharmaceutical indust(ldsy 12). PRA USA is the parent
of PRA Netherlandsjd. 1 17),a corporation organized under the laws of the Netherlands with its
principal place of business in the Netherlanas,{[ 3).

In November2011, PRA USAbegansoliciting DiaMedica to hire PRA USA to perform
clinical trials. (d. 118). On June 8, 201DiaMedica representatives met with Andre van Vliet,
PRA USA’s Vice President of Medical Affairs, at the American Diabetes Conference in
Philadelphia. I¢l.  22) During the meeting, van Vlietold DiaMedica’s representatives about
PRA's successful clinal trials in theNetherlands andepresentedhat PRA’s study design

“work[ed] like clockwork.” (d. 1 23).



DiaMedica and PRA USA negotiations continuedld. { 37~39). OnJanuary 18, 2013,
DiaMedica“signed a Letter of Intent fo€linical Trial and Laboratory Services. . , which
authorized PRA to begin work on the clinical trial” for DM199Id. (f 41). After further
negotiation, on March 18, 201BjiaMedicaand PRANetherlandsentered an Agreement for
Clinical Trials Management Servicéshi{e Agreement”), allowing PRANetherland¢o manage a
clinical trial for DM199. (d. 11 44-45).

TheDM199 research trials began in April 2013d. { 48) In February and March 2014,
van Vliet reported positivpreliminary resultsuponwhich DiaMedica based business decisions
(Id. 117 5Q 51, 5. On November 14, 2014, PRA sent DiaMedica preliminary resoittshe
DM199 study, whickcontradicted theositive results that van Vliet had reported to DiaMedica.
(Id. 91 5760). After DiaMedica issued a press release summarizingréieninary results
DiaMedica’sstock price fell precipitously.Ild.  61). In late 2016, PRA released a draft Clinical
Study Reporfor its trial of DM199. [d. 166). The Report revealed that PR&therlands$had
violated study protocols set forth in the Agreemeid. {[f 6775).

B. Procedural History

On November 14, 2017, DiaMedisaedPRA Netherlands in the Southerrsiict of New
York, alleging breach of the AgreemenDiaMedica Therapeutics Inc. v. Pharm. Research
Assocs., Grp. B.YCivil Action No. 17-cv-08875(WHP) (S.D.N.Y. filed Nov. 14, 2017)PRA
Netherlands moved to dismiss for lack of persgualsdiction, and thereafter, DiaMedica
voluntarily dismissed its claims.

On August 24, 2018 DiaMedica filed its Complaint again®8RA USA and PRA
Netherlandsn this Court allegingbreach of contragCount 1), breach of the implied covenant of
goodfaith and fair dealingCount 1), fraud(Count IIl), negligent misrepresentatig¢Gount V),

and equitable/promissory estoppel (Count V). (DfYB3-134. DiaMedica seeks to hoEIRA



USA liable for the actions of PRA Netherlantfsoughan action topierce the corporate veil
(Count VI) anda theory ofalter egaliability (Count VII). (d. 1 13552. PRA USA filed a
Motion to Dismissunder Rule 12(b)(6) of the Federal Rules of Civil Procedure, arguing that
DiaMedica faiedto state a claim for radf andthat its claims aréme-barred by Delaware’s three
year statute of limitations. (D.l. 15). PRA Netherlafidsl a Motion to Dismissarguingforum

non convenienandlack of personal jurisdiction over PRA Netherlands pursuant to Rule 12(b)(2)
of the Federal Rules of Civil Procedure. (D.l. 12).

DiaMedica filed its Motion to Transfer Venue, seeking transfer to the District of
Minnesota. (D.l. 25).The Courtstayed briefing on Defendants’ motions to dismiss. (D.l. 29).
After the parties fily briefed the Motion to Transfer Venue, the Court granted DiaMddmae
to conductlimited discovery onthe issue of whether the District of Minnesatauld exercise
personal jurisdiction over Defendants. (D.l. 50). Thereafter, they submitted seppépapers
on the issue gbersonajurisdiction over PRA Netherlands in Minnesota. (D.l. 72-76, 79, 82).

. LEGAL STANDARD

Under 28 U.S.C. § 1404(a), “for the convenience of parties and witnesses, in the interest

of justice, adistrict court may transfeany civil action to any other district or division where it
might have been brought or to any district or division to which all parties have consented.
28U.S.C. § 1404(a)Nothing in ths statute bara plaintiff from movingto transfevenue, despite
having initially chosen to litigate in theriginal forum. James v. Daley & Lewjigl06 F. Supp.
645, 648 (D. Del. 1976). Courts in this district, however, have found ghairiff who takes this
course of action must first show a change in circumstances sincestiiing the originalforum.
Id.

To decide a motion to transfer, the cauntlertakes a twetep analysiswith the moving

party bearing the burden at eastep Smart Audio Techs., LLC v. Apple, Ine@10 F. Supp. 2d



718, 724 (D. Del. 2012Mitek Sys., Inc. v. United Servs. Auto. As€ivil Action No. 12-462

GMS, 2012 WL 3777423, at *4 (D. Del. Aug. 30, 2012). First, the amiermine whether the
plaintiff could have brought the action originally in the transferee foruiffymetrix, Inc. v.
Synteni, InG.28 F. Supp. 3d 192, 196 (D. Del. 1998). “If the Court answers this question in the
negative, then its inquiry endsltdi. Second, the court deeswhether transfer would best serve
the interests of justice and conveniendemara v. State Farm Ins. C&5 F.3d 873, 879 (3d Cir.
1995).

1. DISCUSSION

A. DiaM edica Has Not Shown Changed Circumstances

As a threshold matter, DiaMedica haat claimed that its circumstances have changed
sinceit filed its Complaint in the District of Delaware. DiaMedica instead argues tblairaiff
moving to transfer should not be requirem show changed circumstances because such a
requirementould indermine the “remedial purpose” of the transfer statute. D.l. 46 at 8 (citing
United States v. Berkowjt328 F.2d 358, 361 (3d Cir. 1964)fhe Court recognizes that there is
a split in authority as to whether a plaintiff must show changed circumstaGoegpareJames
406 F. Suppat648 (“[B] efore a court will grant a plaintiff's motion for a change of venue, he must
first show a change in circumstances since the filing of his’)susind Rappoport v. Steven
Spielberg, Ing.16 F. Supp. 2d 481, 501 (D.N.J. 1998) (“A plaintiff seeking to transfer the venue
of an action pursuant to 8 1404 typically must demonstrate a change in circumstance that has
occurred since the filing of the action which warrants a change of venwdli)Cent. Hudson
Gas & Elec.Corp. v. Empresa Naviera Santa S://9 F. Supp. 208, 209 (E.D. La. 1991)lfis
court disagrees with the defendant that the plaintiff must show a change instanoes), and
Cordis Corp. v. SiemenRacesetter, In¢.682 F. Supp. 1200, 1203 (S.D. Fla. 198 PW\[e hold

that there is no requirement under 28 U.S.C4®4 that a plaintiff seeking transfer of venue must



show a change of circumstances since the firfjehe original actiori). Thus, n the interest of
thoroughness, the Court also undertakestwastep analysifor decidinga motion to transfer.

B. DiaM edica Has Not Satisfied the Two-Step Transfer Analysis

1. DiaM edica Has Not Established Personal Jurisdiction in District of
Minnesota

A federal court sitting in diversity “may assarjurisdiction over nonresident defendants
only to the extent permitted by the leagn statute of the forum state and the Due Process Clause”
of the U.S. ConstitutionMorris v. Barkbuster, In¢923 F.2d 1277, 1280 (8th Cir. 1991). Under
the Minnesota longem statutethe personal jurisdiction analysisllapses into a single step of
decidingwhether the exercise personal jurisdictiomver a defendant comports with due process.
See PSINet Consulting Sols. Knowledge Servs., Inc. v. Saudi Petro @as ND.
CIV.01320RHKJMM, 2001 WL 869616, at * 5 (D. Minn. Aug. 1, 2001); Minn. Stat. § 543.19.

For a court to exercise personal jurisdiction over arobgtate defendant, thaefendant
musthave sufficient “minimum contacts” such thatshould reasoably anticipate being haled
into court” in the forum stateBurger King Corp. v. Rudzewic471 U.S. 462, 474 (1985). Courts
of the Eighth Circuit consider five factors to assess the prudence ofsaxg@mersonal jurisdiction
over a norresident deferaht: “(1) the nature and quality of the contacts with the forum state;
(2) the quantity of contacts with the forum; (3) the relation of the cause of action tatmsets;

(4) the interest of the forum state in providing a forum for its residents; ariee(&)mvenience of
the parties.”Digi-Tel Holdings, Inc. v. Proteq Telecomms. (PTE),,l186.F.3d 519, 523 (8th Cir.

1996)!

The Court applies the Minnesota leagn statute, as interpreted unégghth Circuit law,

to decide whethebiaMedica could have originally brought its cause of action in the
District of Minnesota.See, e.gShutte v. Armco Steel Corg31 F.2d 22, 245 (3d Cir.
1970) (applyindVissouri’s longarm statuteinder Eighth Circuit lawo determine whether



Here, DiaMedica faik to show that it could haveroughtthis action in the District of
Minnesota becausthere remains “real question’whetherMinnesota courts could exercise
jurisdiction over both PRA USA and PRA Netherlan8$wttev. Armco Steel Corp431 F.2d22,
24(3d Cir. 1970)"“If there is a reatjuestion whether a plaintiff could have commenced the action
originally in the transferee forum, it is evident that he would not have an unqualifietbriging
his cause in the transferee forum.”) (internal citation and quotation markedminh its motion
to transfey DiaMedicadid not address personal jurisdiction and insteadestattthe second step
of the transfer analyst® show thatransferwould serve the interests of justice and convenience
(D.l. 26 at 1615). Inresponse to Defendanargument that DiaMedica failed to addrpsssonal
jurisdiction of the Minnesota courtsDiaMedicastates thatDefendantsigned contracts, initiated
telephonic and email communication, and sent representatives to meet with RaMsdidn
Minnesota and all with the goal of soliciting DiaMedica’s business. (D.l. 46 at 3Me0iaa
alsoclaimsthat PRAemploys and has hired several individuals in Minnesdth). (

These factual allegatiorignore thaDefendants are two separate entjtaslDefendants’
alleged contacts with Minnesota appear attributable only to one entigyEighth Circuit allows
a subsidiary’s contacts with the forum state to establish personal judadicter a parent entity
“if the parent so controlled and doraiaed the affairs of the subsidiary that the latter's corporate
existence was disregarded so as to cause the [subsidiary] to act as the [@drem€gb.” Epps
v. Stewart Info. Servs. Cor@27 F.3d 642, 649 (8th Cir. 2003)iaMedicg howeverhas fiown
no legal authority that this principle works in the reverse such that the contactsareina gan

establish personal jurisdiction over a subsidiaBRA USA is the parent entity with whom

plaintiff in Western District of Pennsylvania could have initisetion in Western District
of Missouri).



DiaMedica representatives negotiated the Agreement for Clinical Trials Mandg8ereites
(D.I. 1 1 39) Meanwhile,PRA Netherlands is a subsidian§ PRA USAand carried out the
clinical trial of DM199 in the Netherlands pursuant to the Agreem@nt. 28, Ex. H at 3) Even
if PRA USA'’s contacts with Minnesasufficed to establish personal jurisdiction over PRA USA,
DiaMedica has noshown thatMinnesota courtsnay exercisepersonal jurisdiction ovePRA
Netherlands See DigiTel Holdings, Inc.89 F.3d at 524 (affirming dismissal for lack of personal
jurisdiction over subsidiary defendant because plaintiff “fail[ed] to produce eviderfaaesifto
support the inference that [the parent entity]'s activities were directed pyiroarily for the
benefit of [the subsidiary]”).

Following jurisdictional disovery, DiaMedi@a supplemented its allegations to aithcht
PRA Netherlands employees communicated and met with DiaMedica represenmadduasasota
on a few occasions(D.l. 72 at 45). These contacthowever,are not of sufficient quantity,
quality, or relation to the cause of action to conclusively establish that the Do$tktthnesota
may exercisepecificpersonal jurisdiction over PRA NetherlandSeeDigi-Tel Holdings, Inc.
89 F.3dat523. DiaMedicds argument for personal jurisdictitill relies heavily on RA USA's
contacts with MinnesotdutDiaMedicafails to adducéegal authority formputing these contacts
to PRA Netherlands.Id. at 2-4).

Because genuine doubt remains whether DiaMechcéd have initiated this suit in the
District of Minnesotathe Court will @&nythemotion to transfer.

2. The Court Need Not Apply the Jumara Factors

Having determined that DiaMedica could not have brought this action against Defendants
in the District d Minnesota, the Court need not proceed to the second step of the analysis to decide

whether transfer would serve the interests of justice and convenience.



V. CONCLUSION

For the foregoing reasons, Plaintiff’'s Motion to Transfer Venueimsed. An appropriate

order will follow.
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