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Y At
NOREIKA, U.S. District Judge:

Plaintiff Marlon D. Washington(“Plaintiff’), an inmate at theJames T. Vaughn
CorrectionalCenter(“*VCC”) in Smyrna Delaware, filed this actigoursuant to 42 U.S.C. § 1983.
(D.I. 3). He appearpro seand has been granted leave to prodgeddrma pauperis(D.l. 6). He
also requests counsel. (D.l. 4)he Court proceeds to review and screemtlagerpursuant to
28 U.S.C. § 1915(e)(2)(b) and § 1915A(a).

l. BACKGROUND

Plaintiff was diagnosed with dppsy after he suffered serious head traurg@on his
incarceration, hevas processed and interviewed by the VCC medical staff on August 3, 2011
that time he informed them of his epilepsy diagnosis and that a physician had prescribed
medication for the condition. The medical staff determined Bhaintiff should continue to
receive the medication and immediately issued him a daily regimen of the prescsibheations.

On May 1, 2012, Defendant Jon3ones”) a contract medical provider, determined that
Plaintiff did not need the medication without examining Plaintiff or referningto a physician
before terminating the medication. Before he left medieddintiff complained to Defendant
Rodgers (“Rodgers”the head medical provider, who agreed with Jones that Plaintiff did not need
the medication. The next day, May 2, 2012, Plaintiff suffered a grand mal seizure.

Plaintiff continued to suffer grand mal seizures and other related symp@iod) on
Decenber 29, 2014, the necessary medication was reinstated. In April 2015, Plaintifriwés s

an outside neurologist for the seizures and symptoms he had been suffering. The seurologi

! When bringing & 1983 claim, a plaintiff must allege that some person has deprived him
of afederal right, and that the person who caused the deprivation acted under color of state
law. SeeWest v. Atkins487 U.S. 42, 48 (1988).



determined that IRintiff should take 30 mg of Keppra, an antiepileptic drug, twice daily.
Seehttps://www.rxlist.com/kepprarug.htm (last visited April 22, 2019).

When Plaintiff returned to the VCC, Defendant Lyneh Rd&¥ay’) prescribed him
1500mg of Keppra, twicedaily. WhenPlaintiff began taking the 1500 mg twicelgahe began
experiencing severe headaches, slurred speech, blurred vision, sluggishnesamaitess.
Plaintiff submitted sick call slips and grievances complaining of his symptomstebimeonths
later .e., November 2016), Plaintiff was again seen by the outside neurologist who found that
Plaintiff had been receiving an incorrect dose of Keppra. The neuraggisiprescribed50 mg
of Keppra twice daily. Plaintiff alleges th&ite continues to suffer repercussions from being over
medicated.

The claims raised are that: (1) Jones, Rodgers, and Ray were delibaedifédyeint to
Plaintiff's serious medical needs when they refused to provide him the prescebedhtion in
violation of the Eighth Amendment; (2) Defendant Connections Community Support Programs
(“Connections”) has a policy of restricting or denying folklaw up care by a physician and Jones,
Rodgers, and Ray followed Connections’ policy when they denied Plaintiff #owfop care;
and (3) Connections failed to take steps to ensure that Plaintiff received the neatheertt. The
Complaint also names as defendants Chief of the Bureau of Correctional HealtheGaces
Mark Richman (“Richman”), VCC Warden Dana Metzger (“Metzger”), and WardercePier
(“Pierce”), although there are no factual allegations raised against them.

For relief, Plaintiffseeksdeclaratory and injunctive relief as well e@smpensatory and

punitivedamages



. LEGAL STANDARDS

A federal court may properly dismiss an actsua sponteinder the screening provisions
of 28 U.S.C. § 1915(e)(2)(B) and 8§ 1915A(b) if “the action is frivolous or malicious, failstéo sta
a claim upon which relief may be granted, or seeks monetary fielief a defendant who is
immune from such relief.’Ball v. Famigliq 726 F.3d 448, 452 (3d Cir. 2018ge als@8 U.S.C.

§ 1915(e)(2) i forma pauperisactions); 28 U.S.C. 8§ 1915A (actions in which prisoner seeks
redress from a governmental defendant); 42 U.S.C. 8 1997e (prisoner actions brought veith respe
to prison conditions). The Court must accept all factual allegations in a compltirg asd take

them in the light most favorable to a plaintisee Phillips v. County of Allegherbi5 F.3d 24,

229 (3d Cir. 2008)Erickson v. Parduss51 U.S. 89, 93 (2007). Because Plaintiff proceeds

se his pleading is liberally construed and his Complaint, “however inartfully pleadest, ba

held to less stringent standards than formal pleadingsdrhft lawyers.”Erickson 551 U.S. at

94 (citations omitted).

An action is frivolous if it “lacks an arguable basis either in law or in fabi€itzke v.
Williams, 490 U.S. 319, 325 (1989). Under 28 U.S.C. § 1915(e)(2)(B)(i) and § 1915A(b)(1), a
court may dismiss a complaint as frivolous if it is “based on an indisputabiyasefegal theory”
or a “clearly baseless” or “fantastic or delusional” factual scendmitzke 490U.S. at 327-28;
see alsdVilson v. Rackmill878 F.2d 772, 774 (3d Cir. 198®eutsch v. United State87 F.3d
1080, 109192 (3d Cir. 1995) (holding frivolous a suit alleging that prison officials took an
inmate’s pen and refused to give it back).

The legal stagiard for dismissing a complaint for failute state a claim pursuant to
§1915(e)(2)(B)(ii) and 8 1915A(b)(1) is identical to the legal standard used when déaderg!

Rule of Civil Procedure 12(b)(6) motionsSee Tourscher v. McCullough84 F.3d 236, 240



(3d Cir. 1999) (applying Fed. R. Civ. P. 12(b)(6) standard to dismissal for failure to sfaiena
under 8§ 1915(e)(2)(B))Before dismissing a complaint or claims for failure to state a claim upon
which relief may be granted pursuant to the screening provisions of 28 U.S.C. 88 1915 and 1915A,
howeverthe Court must grant a plaintiff leave to amend his complaint unless amendment would
be inequitable or futileSee Grayson v. Mayview State Ho293 F.3d 103, 114 (3d Cir. 2002).

A complaint maybe dismissed only if, accepting the weléaded allegations in the
complaint as true and viewing them in the light most favorable to the plaintiff, a cogitides
that those allegations “could not raise a claim of entitlement to reB&fil’Atl. Corp. v. Twombly
550 U.S. 544, 558 (2007). Though “detailed factual allegations” are not required, a complaint
must do more than simply provide “labels and conclusions” or “a formulaic renitafi the
elements of a cause of actiorDavis v. AbingtotMem’l Hosp, 765 F.3d 236, 241 (3d Cir. 2014)
(internal quotation marks omitted). In addition, a complaint must contain suffiactnal matter,
accepted as true, to state a claim to relief that is plausible on its $s= Williams v. BASF
Catalystd LC, 765 F.3d 306, 315 (3d Cir. 2014) (citidghcroft v. Iqbal556 U.S. 662, 678 (2009)
andTwombly 550 U.S. at 570). Finally, a plaintiff must plead facts sufficient to show that a claim
has substantive plausibilitysee Johnson v. City of ShelbyU.S. , 135 SCt. 346, 347 (2014).
A complaint mayhot bedismissed for imperfect statements of the legal theory supporting the claim
asserted.See id at 346.

Under the pleading regime established Twombly and Igbal, a court reviewing the
sufficiency of a complaint must take three steps: (1) take note of the elementsititié ptaist
plead to state a claim; (2) identify allegations that, because they are ethaoiconclusions, are
not entitled to the assumption of truth; and (3) when therevallepleaded factual allegations,

assume their veracity and determine whether they plausibly give riseettidement to relief.



See Connelly v. Lane Const. Coi@09 F.3d 780, 787 (3d Cir. 2016ke alsdgbal, 556 U.S. at
679 (citing Fed. R. CivP. 8(a)(2)). Deciding whether a claim is plausible will be a “context
specific task that requires the reviewing court to draw on its judicial expersamt common
sense.”ld.

1. DISCUSSION

A. Respondeat Superior/Personal | nvolvement

Nameddefendantsnclude RichmanMetzger, andPierce all of whom are supervisory
officials. Pierce is named only in the caption of the Complaint. Richman and Metzger are
described in the “Parties” section of the Complaint. There are no allegattenteditowards
these supervisory officials.

Liability in a 42 U.S.C8 1983 action is personal in nature, and to be liable, a defendant
must have been personally involved in the wrongful conduct. That is tdefagdants are “liable
only for their own unconstitutional conductBarkes v. First Corr. Med., Inc766 F.3d 307, 316
(3d Cir. 2014)revd on other grounds sub nom. Taylor v. BarKE®5 SCt. 2042 (2015)Hence,
respondeat superiocannot form the basis of liabilityEvancho v. Fisher423 F.3d 347, 353
(3d Cir. 2005);see also Alexander v. FQi297 F.App’'x 102, 10405 (3d Cir. 2008) (constitutional
deprivation cannot be premised merely on the fact that the defendant was a prisoe@upben
the incidents set forth in the complaint occurretBecause vicarious liability is inapplicable to
... 8 1983 suits, a plaintiff must plead that each Govermwiictal defendant, through the
official’s own individual actions, has violated the ConstitutioAshcroft v. Igbal556 U.S. 662,

676 (2009).
“[T] here are two theories of supervisory liability, one under which supervisors canée liabl

if they established and maintained a policy, practice or custom which diilsed the



constitutional harm, and another under which they can be liable ifptrgigipated in violating
plaintiff’s rights, directed others to violate them, or, as the persons in charge, hadligeowile
and acquiesced in their subordinatemlations.” Parkell v. Danberg 833 F.3d 313, 331
(3d Cir. 2016) (quotingsantiago v. Waninster Twp 629 F.3d 121, 129 n.5 (3d Cir. 2010)).

Even when liberally construinglaintiffs Complaint,here,it fails to allege facts that, if
proven, would show personal involvement Byjchman, Pierce, or Metzger. Nor are there
allegations that théoregoing Defendants personally directed or knew of and acquiesced in any
alleged constitutional violatiorSee Evancho v. Fishet23 F.3d at 3534. Absent any allegation
of personal involvement, Plaintiéf§ 1983 claims againgkichman, Pierceand Metzgeicannot
stand. The claims against them are frivolous ang Wik be dismissed pursuant 28 U.S.C.

8 1915(e)(2)(B) and § 1915A(b)(1).

B. Statute of Limitations

The complaint speaks to actions or inactions taken by medical staff, includingahahes
Rodgersfrom August 3, 2011 through April 2015While not clearly stated, it also seems that
Plaintiff implicates Connections during the same tinaene. All claims raisel during this period
aretime-barred.

Plaintiff's claims are raised purant to 42 U.S.C. 8§ 1983. For purposes of the statute of
limitations, 42 U.S.C8§ 1983 claims are characterized as personal injury actions and are subject to
a two year limitation periodWilson v. Garcia471 U.S. 261, 275 (1983e€10 Del. C. § 8119;
Johnson v. Culler925 F. Supp. 244, 248 (D. Del. 1996). Section 1983 claims doghen the
plaintiff knew or should have known of the injury upon which its action is Basgaineric Corp.

v. City of Philadelphial42 F.3d 582, 599 (3d Cir. 1998).



The statute of limitations is an affirmative defense that generally must be raisked by
defendant, and it is waived if not properly raisesee Benak ex rel. Alliance Premier Growth
Fund v. Alliance Capital Mgmt. L.P435 F.3d 396, 400 n.14 (3d Cir.(R); Fassett v. Delta
Kappa Epsilon807 F.2d 1150, 1167 (3d Cir. 1986)W]here the statute of limitations defense
is obvious from the face of the complaint and no development of the factual record isdrémjuire
determine whether dismissal is approfjaua spontadismissal under 28 U.S.C. § 1915 is
permissible. Davis v. Gauby408 F. Appx 524, 526 (3d Cir. 2010) (quotiriepgle v. Pierson
435 F.3d 1252, 1258 (10th Cir. 2006)).

In his Complaint, Plaintiff complains ofctions or inactionghat acurred between
August3, 2011andApril 2015, yet Plaintiff did not file his Complaint until October 17, 2018.
is evident from the face of the Complaint that the claimas occurred prior to October 16, 2016
are barred by the twgear statute of lintations, having been filechore thana year after the
expiration of the tweyear limitation period. The are no allegations raised agaiRetgers and
Jonesother than those that are tirbarred. In addition, some of the claims against Ray occurred
prior to October 16, 2016Accordingly,the Court willdismissRodgers and Jones as Defendants
and will dismissall claimsagainst Ray and Connectiotieat occurregrior to October 16, 2016
as legaW frivolous pursuant to 28 U.S.C. § 1915(e)(2)(B)(i) and § 1915A(b)(1).

C. Medical Needs

Plaintiff alleges that in April 2015 an outsideurologisprescribed 750 mg of medication,
twice daily, but upon his return to the VCC, Ray prescribed him laehigose- 1500 mg of
medication, twice daily. When Plaintiff returned to see theurologist physician in

November 2016the neurologist found that Plaintiff had been given the wrong dose of the



medication. While not clear, it appears that Plaintiff meeeives the correct dosage. He alleges
however, that he “is still suffering repercussion from being over-medica{BdL’3 at 4).

Plaintiff brings this actiopursuant to § 1983The Eighth Amendment proscription against
cruel and unusual punishment requires that prison officials provide inmates with adeqdatal
care. Estelle v. Gamble429 U.S. 97, 16305 (1976).In order to set forth a cognizable claim, an
inmate must allege (i) a serious medical need and (ii) acts or omissigmsday officials that
indicate deliberate indifference to that neédtelle v. Gamble429 U.S. at 10&Rouse v. Plantier
182 F.3d 192, 197 (3d Cir. 1999).“serious’medical need exists if the failure to treat a prisoner’'s
condition could result iriurther significant injury or théunnecessary and wanton infliction of
pain.” Estelle v. Gamble429 U.Sat104. A prison official is deliberately indifferent if he knows
that a prisoner faces a substantial risk of serious harm and fails to takeatdasieps to avoid
the harm.Farmer v. Brennaypb11 U.S. 825, 83 B44(1994). Allegations of medical malpractice
however,are not sufficient to establish a Constitutional violatioSee White v. Napoleon
897 F.2d103, 10809 (3d Cir. 1990]citations omitted)see also Daniels v. Williamg74 U.S.
327, 332-34 (1986) (negligence is not compensable as a Constitutional deprivation).

The allegations against Ré#gil to sufficiently state a claim for deliberate indifference to a
serious medial need.They do notllegefacts from which an inference could be drawn regarding
a substantial risk of harm or thRay was awaré¢hat he wasproviding the wrong medication
dosage At most, Plaintiff's claimthat Raygave him improper dosagesnountsto negligence
which isinsufficient to constitute an Eighth Amendment violatidrherefore, the claim against
Ray will be dismissedor failure to state a claim upon which relief may be granted pursuant to

28 U.S.C. § 1915(e)(2)(B)(ii) and § 1915A(b)(1).



Because the Complaint does not allege that Ray violated Plaintiff's constituigirta
under the Eighth Amendment, Connectiaranot be liable based on the theory that it established
or maintained an unconstitutional policy or custom responsible for violRiggtiff's rights.
SeeGoodrich v. Clinton Cty. Prisqr214 F. Appx 105, 113 (3d Cir2007)(policy makers not
liable in prison medical staH alleged deliberate indifference to prisosexerious medical needs,
where, given that there wa® underlying violation of prisoner rights, policy makers did not
establish or maintain an unconstitutional policy or custom responsible for violatsuneirs
rights). As a result, the claim against Connections will be dismissed for failure tcastédam
upon which relief may be granted pursuari28dJ.S.C. § 1915(e)(2)(B)(ii) and § 1915A(b)(1).

It appears plausible, howevénat Plaintiff may be able to articulate a claim agaiesy
and/or Connectionsand thus he will be given an opparity to amend his pleadingnly as to the
claims that are not timearred— claims arising within two years of the filing of his complaint
SeeO’Dell v. United States Gov'256 F. Appx 444 (3d Cir. 2007) (leave to amend is proper
where the plaintiffs claims do not appeapatently meritless and beyond all hope of redempgion

V. REQUEST FOR COUNSEL

Plaintiff moves for counsel on the grounds that he is unable to afford counsel, he proceeds
in forma pauperishis imprisonmengreatlylimits his ability to litigate, the issues are complex
and will requires significant research and investigation, he has limited law libcagss and
limited knowledge of the law, a trial may involve conflicting testimony, counsel waetlerb
enable Plmtiff to present evidence and cressamine withesseand he has made repeagéidris

to obtain a lawyer. (D.I. 4).



A pro selitigant proceedingn forma pauperisas no constitutional or statutory right to
representation by counsel.See Brightwellv. Lehman 637 F.3d 187, 192 (3d Cir. 2011);
Tabronv. Grace 6 F.3d 147, 153 (3d Cir. 1993Representation by counsel may be appropriate
under certain circumstancdgwever after a finding that a plaintif§ claim has arguable merit in
fact and law.Tabron 6 F.3d at 155.

After passing this threshold inquiry, the Court should consider a number of fatiens w
assessing a request for counsel. Factors to be considered by a court in déwtheg to requés
a lawyer to represent an indigent plaintiff include: (1) the merits of the ptantiaim; (2) the
plaintiff’s ability to present his or her case considering his or her education, liteqaesieece,
and the restraints placed upon him or her byrzeration; (3) the complexity of the legal issues;
(4) the degree to which factual investigation is required and the plarabflity to pursue such
investigation; (5) the plaintiff’'s capacity to retain counsel on his or wer leehalf; and (6) the
degee to which the case turns on credibility determinations or expert testirBeryMontgomery
v. Pinchak 294 F.3d 492, 4989 (3d Cir. 2002)Tabron 6 F.3d at 15%6. The list is not
exhaustive, nor is any one factor determinatiVabron 6 F.3d at 157.

Assuming, solely for the purpose of deciding this motion, that Plagdfaims have merit
in fact and law, several of tiHebronfactors militate against granting his request for counsel. To
date, the filings demonstrate Plaintiff's ability to articulate his claims ands&mrbimself.And,

at present, there is no operative pleadifiperefore, the Court will deny Plainti#f request for

2 See Mallard v. United States Dist. Court for the S. Dist. of Jal88 U.S. 296 (1989)
(8 1915(d) (now § 1915(e)(1)) does not authorize a federal court to require an unwilling
attorney to represent an indigent civil litigant, the operative word in the statuig b
“request.”).

10



counsel without prejudice to renew. Should the need for counsel ariséPlatetiff may seek
oneat thattime.

V. CONCLUSION

For the above reasons, t@eurt will: (1) dismiss Defendants Richman, Pierce, Metzger,
Rodgers, and Jones and all claims against them as legally frivolous pursuant.€8 U.S
§1915(e)(2)(B)(i) and 1915A(b)(1)(2) dismissas time-barred claims that occurrefiom
August3, 2011 through October 16, 201&s legally frivolous pursuant 28 U.S.C.
§1915(e)(2)(B)(i) and 1915A(b)}1(3) dismiss the medical needs claims raised against Ray and
Connections for failure to state claimsoapwhich relief may be granteguursuant 28 U.S.C.
§1915(e)(2)(B)(@) and 1915A(b)(L (4) give Plaintiff leave to amend the medical needs claims
raised against Ray and Connections that are nothamed; (5) and deny without prejudice to
renewPlaintiff’'s request for counsel. (D.I. 4).

An appropriate @ler will be entered.
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