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EIKA, U.S. DISTRICT JUDGE:

Before the Couris DefendanOmron Healthcare, Inc.’s (“Defendant” or “OmroriRule
12(b)(6)Motion to Dismiss, or In the Alternative, Motion to Stay, or In the Alteueat28 U.S.C.
§ 1404(a) Motion for Transfer to the Northern District of IllinbigD.1. 9). Plaintiff LoganTree
LP (“Plaintiff” or “LoganTree”) opposes Omron’s motion. (D.l. 13). For the reaseh$orth
below, the Court grants-part and deniem-partOmron’smotion?

l. BACKGROUND

On October 18, 2019,0ganTreefiled the present actiorgccusingOmron’s wearable
accelerometebased activity trackersf infringing various claims of U.S. Patent No. 6,059,576
(“the’576 Patent”)? (D.l. 1 1 1, 17-26). The '576 Patent, entitled “Training and Safety Device,
Systen and Method to Aid in Proper Movement During Physical Activity,” issued on May 9, 2000
with three independent claims and twesiy dependent claimg(d. 17 11). In March of 2015,
the United States Patent and Trademark OffitESPTO’) issued a reexamination certificate for
the '576 Patent, bearing U.S. Patent No. 6,059,578 Qdl.  8). Throughreexaminationthe

three independent claimslaims1, 13 and 20, wereamendedand an additional 156 dependent

! The portion ofOmron’s motion directed to stay pendingter partesreview (“IPR”) is
denied as moot. On August 28, 2019, the Patent Trial and Appeal Boa/B("H3sued
two Final Written Decisions relating the asserted claims of the '576 patéiniling that
the petitioer had not met its burdem showingthat the claims were unpatentable.
SeeGarmin Int'l, Inc., et al. v. LoganTree |.No. PTABIPR2018-@0564, Paper 25 at 2
(P.T.A.B. Aug. 28, 2019)xee alsdsarmin Int’l, Inc., et al. v. LoganTree L.No. PTAB
IPR2018-00565, Paper 24 at 2 (P.T.A.B. Aug. 28, 2019).

2 Specifically,LoganTreeaccuses the following Omron products of infringementAthéa
Wireless Activity Tracker, the Alvita USB Pedometer with Four Activity Modes Alvita
Ultimate Pedometer, and the Alvita Optimized Pedometer with Four Activity Modes
(collectively,“the Accused Products”). (D.l. 1 § 18).

3 The reexamination was recied byLoganTree (D.l. 1 T 8).



claimswere issued, “for aotal of 185 patented claims.ld(  11). The '576 Patent expired on
November 21, 2017See’576 Patent.

Relevant tadOmron’smotion to transfer,.oganTredas a Nevada partnershidld. { 2). Its
sole general partner is Gulfstream Ventures, LLC, a Nevada limited liatmlitypany which is
owned and managdxy Theodoréand Anne Brann of Boerne, Texasd.). Omronis a Delaware
corporation witha principal place of businesslifinois. (Id. 1 3).

Il. LEGAL STANDARDS

A. Motion to Dismiss Under Rule 12(b)(6)

In ruling on a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), the Court
must accept all welpleaded factual allegations in the complaint as true and viewithira light
most favorable to the plaintifiSee Mayer v. Belichi¢k05 F.3d 223229 (3d Cir. 2010)see also
Phillips v. Cty. of Alleghenyp15 F.3d 224, 232-33 (3d Cir. 2008). “[A] court need not ‘accept as
true allegations that contradict matters properly subject to judicial noticg exhibit,” such as
the claims and the patent specificatioB&cured Mail Sols. LLC v. Universal Wi|diec., 873F.3d
905, 913 (Fed. Cir. 2017) (quotirgnderson v. KimberiZlark Corp, 570 F. Appx 927, 931
(Fed. Cir. 2014)). Nor is the Court required to accept as true bald assertions, unsupported
conclusions or unwarranted inferenceee TriPlay, In. v. WhatsApp IncNo. 131703 (LPS)
(CJB), 2018 WL 1479027, at *3 (D. Del. Mar. 27, 2018). Dismissal under Rule 12(b)(6) is only
appropriate if a complaint does not contain “sufficient factual matter, adcapteue, to ‘state a
claim to relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quoting
Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (20073ge alsoFowler v. UPMC Shadyside

578F.3d 203, 210 (3d Cir. 2009). This plausibility standard obligates a plamgifbvide “more

4 Theodore Brann is the sole named inventor of the '576 Patent. (D.l. 1 1 9).



than labels and conclusions, and a formulaic recitation of elements of a caugendf dgtombly

550 U.S. at 555. Instead, the pleadings must provide sufficient factual allegatidiosvtthea
Court to “draw the reasonable infererthat the defendant is liable for the misconduct alleged.”
Igbal, 506 U.S. at 678.

B. Motion to Transfer Pursuant to 35 U.S.C. 8§ 1404(a)

District courts have the authority to transfer venue “[flor the convenience aégpartd
witnesses, in the interests of justice, . . . to any other district or division wingight have been
brought.” 28 U.S.C. § 1404(a). However, “[a] plaintiffths injured party, generally ha[s] been
‘accorded [the] privilege of bringing an action where he choos¢djtos Biosciences Corp. v.
lllumina, Inc, 858 F. Supp. 2d 367, 371 (D. Del. 2012) (quodlmgwood v. Kirkpatrick349U.S.
29, 31(1955), and this choice “should not be lightly disturbedijimara v. State Farm Ins. Co.
55 F.3d 873, 87@3d Cir.1995).

The Third Circuit has recognized that:

[i]n ruling on 8§ 1404(a) motions, courts have not limited their consideration to the

three enumerated factors in 8 1404(a) (convenience of parties, convenience of

witnesses, or interests of justice), and, indeed, commentators have called on the
courts to“consider all relevant factors to determine whether on balance the
litigation would more conveniently proceed and the interests of justice be better
served by transfer to a different forum.”
Jumarg 55F.3d at 879(citation omitted). Thelumaracourt wenton to describe twelve (12)
“private and public interests protected by the language of 8 1404h).The private interests
include:

plaintiff's forum preference as manifested in the original choice; the defésdant

preference; whether the claim arose elsewhere; the convenience of the parties as

indicated by their relative physical and financial condition; the conveniertbe of
witnesses- but only to the extent that the withesses may actually be unavailable for

trial in one of the fora; and the locatiof books and records (similarly limited to
the extent that the files could not be produced in the alternative forum).



Id. at 879(citations omitted). The public interests include:

the enforceability of the judgment; practical considerations thatl coake the trial

easy, expeditious, or inexpensive; the relative administrative difficulty ibnhe

fora resulting from court congestion; the local interest in deciding local

controversies at home; the public policies of the fora; and the familiarity dfidth

judge with the applicable state law in diversity cases.

Id. at 879-80.

The party seeking transfer bears the burden “to establish that a balanmiogesfinterests
weigh[s] in favor of transfer.” Shutte v. Armco Steel Corpt31l F.2d 22, 25 (3d Cir. 1970).
Moreover, though courts have “broad discretion to determine, oxdavidualized, caséy-case
basis, whether convenience and fairness considerations weigh in favor oérifahsiarg
55 F.3d at 883, the Third Circuit has held that “unless the balance of convenience oi¢késpart
strongly in favor of [the] defendant, the plaintiff's choice of forum should preva&hutte

431 F.2d at 25.

II. DISCUSSION

Omronargues that the Court should dismisganTree’sComplaint becauseoganTree
fails to plausibly allege that the Accused Products infringe the '576 Pateht1@@t 2). In the
alternative Omronasks the Court to transfer this case to the Northern District of lllinads at(
2-3). As discussed below, the Court will grampart and denyn-partOmron’smotion to dismiss
and willdenyOmron’smotion to transfer.

A. Omron’s Motion to Dismiss

In its ComplaintLoganTreealleges that the Accused Products infringe at least claims 1,

13,and 20 of the '576 PatentD.l. 1 11 1726). Addressing theeallegationsOmroncontends



that LoganTreefails to plausibly allege direct infringemenit claims 1and 13 as well agirect
andindirectinfringementof claim 20. (D.l. 10 at 810). For the reasons below, the Court will
denyOmron’smotionasdirected to claim 1and 13butwill grant Omron’smotionas directed to
claim 20.

1. Claims 1 and 13

OmroncontendghatLoganTreehas notplausiblypleaded claims for direct infringement
of claims 1 and 13 because it has not alleged that the Accused Products meeingagionliof
those claims. SeeD.l. 10 at 89; see alsdD.l. 16 at 35). Specifically,Omroncontends that
LoganTreefails to plausibly allege that the Accused Products meet the limitation requiring a
“movement sensor that ‘measures the angle and velocity. aiovement.” (D.l. 10 at 8 (citing
D.I. 1, Ex. C at 22)).

Liability for direct infringement arises under 35 U.S.C. § 271(a) when a paittyout
authorization, “makes, uses, offers to sell, or sells any patented invention, tivébinited States
or imports into the United States any patented invention during the term patidwat.” The
activities set forth irg 271(a) do not result in direct infringement unless the accused product
embodies the complete patented inventi@ee Rotec Indus., Inc. v. Mitsubishi Cpgil5 F.3d
1246, 1252 & n.2 (Fed. Cir. 2000 herefore, to statecdaim of direct infringement sufficient to

withstand a motion to dismiss, a plaintiff must plead facts that plausibly suggest taetuksed

5 AlthoughOmron’sopening brief in support of its motion to dismiss does not address claim
13, its reply brief seems to suggest that the allegations regarding claimit8uffieient
for the same reasons as the allegations regarding claim 1. (D.l.-B§. atBus, the Court
will address claims 1 and 13 together.

6 Both claim 1 and 13 contain this limitatioBeeReexamined '576 Patent at claims 1, 13.



product meets each limitation of the asserted clain§sgTMI Sols. LLC v. Bath & Body Works
Direct, Inc, No. 17-965 [(PS) (CJB), 2018 WL 4660370, at *9 (D. Del. Sept. 28, 2018).

The Federal Circuibhasprovided guidance on pleading direct infringement ungleal /
Twombly See generallpisc Disease Sols. Inc. v. VGH Sols., |888 F.3d 1256 (Fed. Cir. 2018).
In Disc Diseasethe Federal Circuit reversed the district court’'s dismissal of plaintiff'stdire
infringement claims, finding that the plaintiff's allegations were sufficient utite plausibility
standard oflgbal and Twomblybecause the complaint specifically identified the three accused
products and alleged that the accused products met “each and every element of at least’one cl
of the asserted patents, either literally or equivalemigc Disease888 F.3d a1260. Following
Disc Diseasganother court in this District similarly found that a plaintiff plausibly pleaded an
infringement claim where the complaint specifically identified the infringimaglpct and alleged
“that it practices each limitation of Etast one claim in” the relevant patenBromos Tech., Inc.
v. Samsung Elec. GdNo. 18307 RGA), 2018 WL 5630585, at *4 (D. Del. Oct. 31, 20183
alsoAgroFresh Inc. v. Hazel Tech#nc., No. 181486 MN), 2019 WL 1859296, at *2 (D. Del.
Apr. 25, 2019) (applyin@isc Diseaseo find allegations of direct infringement sufficiently pled);
DoDots Licensing SelLLC v. Lenovo Holding CoNo. 1898 (MN), 2018 WL 6629709, at *2
(D. Del. Dec. 19, 2018same).

Here,the Court finds thatoganTreehas plausibly pleadedaims fordirect infringement
of claims 1 and 13In its ComplaintLoganTreddentifies several oDmron’sproducts by name,
andaccuseshose products of infringing claims 1 and 13. (D.I. 1 22) LoganTreeexplains
how the Accused Products allegedly infringe claims 1 anbdyl@escribinghow the Accused
Products meet the each and every claim limitation of those clalthssee also id.Ex. C €laim

chart demonstrating how the Alvita Wireless Activity Tracikegedlyinfringes claim 1)).For



example, dcusing orthe “angle and velocity'claim limitation thatOmronsingles out as being
inadequatelypleaded the Complaintallegesthat the Accused Products mdéis limitation
because they “[c]ontain[] a movement sensgpecifically, a ‘Triaxis 3D smart sensof capable
of measuring data associated with body movement . . . and which measures thedanglecity
of such moverants.” (D.I. 1 1 20(b). A claim chart attached to the Complaint also notes that this
limitation is satisfied because the Accused Products have the abilitscto “aerobic steps.”
(Seeid., Ex. Cat 2]). AlthoughOmroncontends that #seallegatiors areinadequatdecause the
Complaintdoes not explain how the Taixis 3D smart sensor measures “angle and vefooity
how “aerobic steps” equate to “angle and velocig€eD.l. 10 at 89; D.l. 16 at 35), these
contentionghallenge th&iability of LoganTree’snfringement claims, rathéhanthe plausibility
of thoseclaims. Thus, pursuant to the Federal Circuit’s decisioDisc Diseasgthe Court finds
that these factual allegations state plausible clémdirect infringement o€laims 1 and 13 and
are sufficient to puDdmronon notice olLoganTree’'slaims against itOmron’smotion to dismiss
as directed to claims 1 and 13 is denied.
2. Claim 20

Claim 200f the '576 Patent a method claim, which requires attachtagportable, self
contained measuring device”adodypart of an individuato measurand interpret, among other
things, the physical movement of that said body p&ee.l. 1 T 23;see alsdReexamined576
Patent at claim 20)Omronargues thatoganTree’saallegations regarding claim 20 anadequate
for several reasons. Firdhmron contends thatoganTreefails to adequately pleadirect
infringement becauskoganTreg‘does not . . . plead facts sufficient to support the interference
that Omronitself practiced the method of claim @fich [] requires attaching a dee to one’s

body, measur[ing] data with the device, storing data, etc.” (D.l. 10(amPhasis omitd).



Second, althoughoganTreeallegesin the Complaint “that claim 20 is infringed . ‘when the
[Accused Products arejsed as intended and instructed@myron” (id. (quoting D.I. 1 § 23)),
Omronasserts thdtoganTreedoes not actually assert inglt infringement, and even it if dithe
allegations remaimadequatdecauseghe “Complaint does not allege th@mronwas aware of
the '576 Patent before it expired or ti@&nhronpossessed the intent to cause direct infringement
by any third party.” Ig.).

After reviewingthe Complaint, the Couragrees wittOmronandfinds thatLoganTree’s
allegations regarding claim 20 of the '576 Patent are defichenan initial matter lte Court notes
thatit is unclearwhetherLoganTreeis asserting direct infringemeant indirect infringemenbor
both. In response t@mron’schallenge to the sufficiency of its allegatipheganTreecontends
that it has adequately pleaded indirect infringenadntlaim 20(seeD.l. 13 at9), butfails to
provide anyclarificationon what theories of infringement it is asserting, if it is asserting only
indirect infringement or if it is asserting indirect infringement in addition tactirdringement.
That being saidheCourt finds that.oganTreéhas failedo plausiblypleadclaims foreither direct
infringementor indirect infringement Regardingdirect infringementbecauseclaim 20 is a
method claimaclaim for direct infringement requiredlegations thathe defendarttas performed
every claimed stepf claim 20 SeeOrmco Corp. v. Align Tech., In&163 F.3d 1299, 1311 (Fed.
Cir. 2006) (“Method claims are only infringed when the claimed process is pedomnat by the
sale of an apparatus that is capable of infringing use.”). Heeatlegation thaDmron itself, has
performed all claimed steps absent from the Complaint. InsteadiganTreealleges that the
Accused Products infringe claim 20 when they are “used as intended andt@uSthycOmron

(seeD.Il. 1 1 23) implying that a third party is performirtge steps o€laim 20. Thus, kecause



the Complaindoes not contaianyallegation thaDmronhasperformed every step of claim 20
LoganTredails to plead a plausible claim for direct infringemehtlaim 20

Turning to indirect infringementhe Court agrees witbmronthatLoganTreehas failed
to plead a plausible claifor indirect infringement. $eeD.l. 10 at 910). As an initial matterthe
Court questions wheth&oganTreeactually assestindirect infringement in its Complaint, given
its failure to reference eithe35 U.S.C. § 271(b) a85 U.S.C.§ 271(c). SeeD.l. 1 117-26.
Nevertheless, becaudeganTreecontends in its answering brief that it is asserting indirect
infringement the Courtwill address it Indirect infringement, whether it be induced or
contributory, requires pleading titae defendant hasowledge of the patenSee VitaMix Corp.
v. BasicHolding, Inc,, 581 F.3d 1317, 1328 (Fed. Cir. 2009) (“Inducement requires a showing that
the alleged inducer knew of the pateatowingly induced the infringing acts, and possessed a
specific intent to encourage anotlseinfringement of the patett; see als€Commil USA, LLC v.
Cisco Sys., In¢135 S. Ct. 1920, 1926 (2015) (“[C]ontributory infringement requires knowledge
of the patent in suit and knowledge of patentimgfement.”). As LoganTreeconcedes in its
answering brief(D.l. 13 at 9) LoganTreefailed to pleadin its Complaintthat Omron had
knowledge of the '576 Pateptior to its expiration Moreover,LoganTree’sComplaintdoes not
contain any allegations regardi@mron’sintentto indirectly infringeas required foinduced
infringement,see VitaMix, 581 F.3d at 1328, or knowledge of infringement as required for
contributory infringementseeCommil 135 S. Ct. at 1926The Complaint also fails to identify
who is performing the underlyinact ofdirect infringement.See DSU Med. Corp. v. JMS Co.,
Ltd., 471 F.3d 1293, 1303 (Fed. Cir. 2006) (“[T]he patentee always has the burden to show direct

infringement for each instance of indirect infringementThus,LoganTreehas failed to state a



plausible claimfor indirect infringement of claim 20 of the '576 PatenOmron’s motion to
dismiss as direetito claim 20 is granted.

3. Leave to Amend the Complaint

Having found that LoganTree has failed to adequately plead infringemeairafad,the
Court now turns td.oganTree’srequest for an opportunity to amend its pleading to cure the
deficiencies. $%eeD.l. 13 at 9). In its answering briefiith respect to indirect infringement,
LoganTreeconcedes that it failed to plead knowledge of the '576 Patend)lbgesthat it set a
cease and desist letter @mnronprior to the expiration of the '576 Patent that providaaron
with the requisite knowledge of the patenid.;(see also id.Ex. A (Letter from A. Shokouri to
Omron Management Center of America, Inc. regarding the '576 Patent (Oct. 26, 201h7)))
response@mroncontends that evenlioganTreedid sendh letter tadOmronprior to the expiration
of the '576 Patenit would “strain credulity” forLoganTreeto plausibly plead “an inference of
intent” on Omron’s part because doing so would requiteganTreeto plead thatOmron
“receive[d] actual notice of the patent[]] develop[ed] the mental state necessary to indirectly
infringe it[,] [] sell an accusedrpduct with knowledge of the patent and the requisite mental
state[,] . . . which then induced or contributed to an act of direct infringement by a user in t
United States” within the span tfenty-six days’ (D.l. 16 at 5 n.3).

Although the Court acknowledges the short window in whichanTreemust allege the
required elements of indirect infringementhether it be induced or contributogecurred the

Court cannosay, at this timethat amendment would be futildhillips, 515 F.3d at 228 (“[l]n

! The alleged cease and desist letter was sédirimnon October 26, 2017.SgeD.I. 13,
Ex. A (Letter from A. Shokouri to Omron Management Center of America, Inc. regarding
the '576 Patent (Oct. 26, 2017))). As noted above, the '576 Patent expired on
November2l, 2017. See’576 Patent. Thus, there were twesty days between
LoganTree’'detter am the expiration of the '576 Patent.

10



the event a complaint fails to state a claim, unless amendment would be futile, thé Oaatric
must give a plaintiff the opportunity to amend [its] complaint.’Also, to the extent that
LoganTreeis asserhg that Omron has diredy infringed claim 20,the Courtcannot say that
amendment would be futile, givéimatLoganTreecould plausibly pleathatOmronhas performed
every step of claim 20 througheuseof the Accused ProductsSee D®otsLicensing Solutions
LLC v. Lenovo Holding Co.No. 1898 (MN), 2018 WL 6629709, at *3 (D. Del. Dec. 19, 2018)
(finding a plausible claim of direct infringement of method claims “based omBeafis’ use of
the Accused Devices”).Thus becauseRule 15(a)(2) of the Feder&ules of Civil Procedure
requires that leave to amend be freely granted “when justice so requires,” andebtigs is the
first time that tis Court has found.oganTree’sallegations deficienti.oganTreewill be given
leave to file an amended complaintiwrespect to its allegations regarding claim 20 of the '576
Patent.

B. Omron’s Motion to Transfer

As an initial matter, there is no dispute that this case could have been brought in the
Northern District of Illinois. Thus, the issue before the Couwhsther to exercise discretion
under 8§ 1404(a) to transfer this case to that district.

1. Plaintiff’ s forum peference

This factor weighs against transfer. “It is black letter law that a plaintffsice of a
proper forum is a paramount consideration in any determination of a transfer regoiestthat
“should not be lightly disturbed.Shutte 431 F.2d at 25 (internal quotations and citation omitted).
“Assuming jurisdiction and proper venue, weight is given to plaintiff's choice because it

plaintiff's choice and a strong showing under the statutory criteria in favanather forum is

11



then required as a prereqie to transfer.” Burroughs Wellcome Co. v. Giant Food, Inc.
392F. Supp. 761, 763 n.4 (D. Del. 1975).

Omron argues thatLoganTree’schoice of forum is not “[e]ntitled to [s]ignificant
[d]eference” becausef its lack of connection to Delaware, giverat LoganTreels a Nevada
partnership, whoseolegeneral partner is a Nevada limited liability company, whoaeaging
members are located in Texa®.I( 10 at 14). Moreover,Omroncontends thatoganTree'does
no business in Delawareid() and that “the only connection between this case and Delaware is
the fact thaDmronchose to incorporate here” (D.l. 16 at(&nphasis omittedl) This Court has
previously noted that it is “difficult to understand why the plaintiff's forum ckon and of itself
merits less weight when the plaintiff has no ties to the selected forum or whanttherfderlying
the controversy occurred elsewhere™ and that “[n]eitBleuttenor Jumarahold or even intimate
that a fpaintiff's motive in selecting its forum choice is relevant §£4404(a) purposes.”ANI
Pharm., Inc. v. Method Pharm., LL.Q®lo. 171097 (MN), 2019 WL 176339, at *8 (D. Del.
Jan.11, 2019) (quotiny/LSI Tech. LLC, v. Intel CorpNo. 18-966 (CFC), 2018 WL 5342654t
*2, 5-6 (D. Del. Oct. 29, 2018)). Likewise, here, wh&maronhas not challenged the validity of
venue or jurisdiction in Delaware, the Court is not convincedLibg@nTree’'dack of connection
to Delaware should dictate thig choice should receive less deference. TherelaganTree’s
choice is entitled to paramount consideration.

2. Defendants forum preference

This factor favors transfeOmron’sinterestn having this case transferred to therthern

District of lllinois is clear

12



3. Whether the claimarose elsewhere

This factor bears only slightly on the transfer analysis. Hameonasserts that “all of the
Omron conduct related to the accused devices occurred in lllinois.” (D.l. 10 at 15 [citidg.
88 67)). This connection favors transfeGee In re Hoffmanta Roche, Inc.587 F.3d 1333,
1338 (Fed. Cir. 2009). That being said, however, patent claims arise wherever thdlyallege
infringing products are sold, and Omron does not dispute that the accused9imthis case are
marketed and sold in Delawar¥L S|, 2018 WL 5342650, at *6 (citinfreehouse Avatar LLC v.
Valve Corp, 170 F. Supp. 3d 706, 710 (D. Del. 2016) (“A claim for patent infringement arises
wherever someone has committed acts of infringeente wit, ‘makes, uses, offers to sell, or sells
any patented invention’ without authority.”)). Thus, this factor weighs in favor o$feg but
does so only slightly.

4, Convenience of the parties as indicated by their relative physical and
financial condition

This factorweighs slightly against transfeDmronargues that “[l]itigating this case in the
Northern District of Illinois will reduce personal and professional costs fao®end LoganTree
employees/partners alike.” (D.l. 10 at 18dmron’ssize, financial resources, and status as a
Delaware corporation, however, negate any assertion that it is achealhwenienced by having
to litigate in DelawareAs a Delaware corporation with global operatiddsjroncan demonstrate
“inconvenience” pursuant to § 1404(a) only if it can “prove that litigating in Demwauld
impose a unique or unusual burden on [its] operatio@dphics Props. Holdings Inc. Asus
Comput. Int’l, Inc, 964 F. Supp. 2d 320, 325 (D. Del. 2013) (internal quotation marks and citation
omitted) (alteration in originalsee also Universal Secure Registry, LLC v. Apple, Ma. 17
585 (CFC) (SRF), 2018 WL 4502062, at *3 (D. Del. Sept. 19, 2018) (“When a party accept[s] the

benefits of incorporation under the laws of the State of Delaware, a comipauyg 10t be

13



successful in arguing that litigation in Delaware is inconvenient, absent somimg of a unique
or unexpected burden.nfiernal quotation marks and citation omitted) (alteration in original)).

Here, Omron has not identified any significant inconvenienedet alone a unique or
unusual burder that it would incur as a party to litigation in this Court. Altho@hronasserts
that if the case stays in Delaware, it “will cause logistical and operational costsyf Omron
employees that would need to travel to Delaware for trial” (D.l. 10 at 16), ¢t G not
convinced that this would amount to a unique or unusualebyurgivenOmron’s size and the
ability of its party witnesses to work remotely if need be.

As for LoganTreeOmroncontends that the Northern District of Illinois is more convenient
because “[flor LoganTree witnesses coming from Nevada or Texas, flyi@ditago, lllinois
is alsomore convenient than Delaware.ld.j. The Court disagreed.oganTree€'has chosen to
litigate this matter in Delaware and that choice signals its belief that litigation here is most
convenient for it, for whatever its reasong.gssera, Inc. v. Sony Elecs. |ndo. 16838 (RMB)
(KW), 2012 WL 1107706, at *4 (D. Del. Mar. 30, 2012). Moreotee,Court isable to discern
from the record thdtoganTredas much smaller in stature th&@mron (D.l.1 Y 2). Therefore, in
balancing the convenience of litigating in the Northern District of lllifois Omron with
(1) Omron’sstatusasa Delaware corporation with a global presence,(@hthe convenience of
litigating in the District of Delaware fdroganTreeand its status as a small company, this factor
weighs against transfer. But, given the fact timaganTreewill have to trael regardless of where
this case is litigated, this factaill be given only slight weight.

5. Convenience of the withesses

This factor is neutralThisfactor carries weight “only to the extent that the witnesses may

actually be unavailable for trial in one of the foradmarg 55 F.3d at 87%eealso VLS) 2018

14



WL 5342650,at *7 (citing Smart AudioTechs., LLC v. Apple, Inc910 F. Supp. 20418, 732
(D. Del. 2012)(noting that this factor applies only insofar as “a witness actually will reafuse
testify absent a subpoenp”Moreover,'witnesses who are employed by a party carry no weight,”
because “each party is able, indeed, obligated to procure the attendance ofdtepoyees for
trial.” Affymetrix, Inc. v. Synteni, In@8 F. Supp. 2d 192, 203 (D. Del. 1998

Here,neither party identifies the existence of any tipedty witnesses, let alone any third
party witnesses that would not bellimg to testify at trial Omroncontends that the Northern
District of lllinois would be more convenieas “any Omron witnesses will likely be in Illindis
(D.I. 10 at 16 (citing D.I. 14134, 67)). But there is no information in the record thia¢se
witnesses are thirdarties and not Omron employeg3mron’ssubmitted declaratioanly notes
that it does not have any offices or employees in Delaware and that anysestméth knowledge
of Omron’sactivities wouldbein lllinois, which is where it is headquartere®eé€D.I. 11 112,
3-4, 6). There is no suggestion that these “Omron witnesses” are-phitd withesses
LoganTreefor its part, also does not identify the existence of any-ffarty witnessesTherefore,
because neither party has identified the existence ofplaity withesses and employee witnesses
carry no weight under this factdhis factor is neutral.

6. Location of books and records

This factor is neutralJumarainstructs the Court to give weight to the location of books
and records necessary to the case only “to the extent that the files [and othsredwddald not
be produced in the alternative forundtimarg 55F.3d at 879.Here, althougi®mronargues that
“the location of any relevant Omron documents will . . . be in lllinois, where th@amynis
headquartered” (D.l. 10 at 17), it has not identified any evidence that coldd paiduced in this

District. Nor hasOmron offered any showing that any “documentary evidence relevant to this
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action is found exclusively” in the Northern District of IllinoiSee VLSI2018 WL 5342650, at
*7. Therefore, this factor is neutral.

7. Enforceability of the judgment

This factor isneutral, as judgments from thdistrict and theNorthernDistrict of Illinois
would be equally enforceable.

8. Practical considerations

This factor is neutral. The Court must consider “practical considerationsothidtrnake
the trial easy, expeditious, imexpensive.”Jumarg 55 F.3d at 879. Here, Omron argtlestthis
factor suppod transfer becausat will be easier for Omron and Omron witnesses to attend
hearings and trial in Chicago as that is where they are lotdted. 10 at 17). Moreover, Omron
notes that “Chicago hasvo major airports with plentiful flights” for LoganTree.ld(). In
response, LoganTremntends that this factor is neutrdgb]Jut to the extent that transferring this
case would be more conveniefor Omron, it would not be any more convenient for
LoganTree ...” (D.l. 13 at 15).

The parties’ arguments regarding the convenience of the Northern Disiiscis tee
convenience othis District“have been raised, in [some] way, as to othenarafactors,and so
the Court will notdouble-countthem here.”EIm Innovations LLC v. SK Hynix Ind&No. 141432
(LPS) (CJB), 2015 WL 4967139, at *11 (D. Del. Aug. 20, 2015\kethat there is napparent
broader public benefit to this case proceeding in this Court versus the Noristeict Bf lllinois,
this factor is neutralW.R. Berkley Corp. v. Niemeldo. 1732 (GMS), 2017 WL 4081871, at *4
(D. Del. Sept. 15, 2017) (finding factor to be neutral when “neither party addresse[d] the broade

public costs of proceeding in one district or the other”).
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9. Reldive administrative difficulty due to court congestion

This factor weighsagainsttransfer. The Court takes judicial notice of the most recent
Judicial Caseload Profile$as of March 312019, which indicate that the median length of time
between filing and trial for civil cases32.3months in the District of Delaware aB@.8 months
in the Northern District of lllinois TheMarch 31 2019profile also indicates that District of
Delaware has bbwer amount of pending cases per judgesbip2(cases) and percentage of civil
cases over three (3) years old2f@) than theNorthern District of lllinois(755cases an@5.6%,
respectively). These statistics advise the Court that the Northern Disthias more court
congestiorthan this District.See, e.gW.R. Berkley Corp2017 WL 4081871, at *B[I[ ncreased
time[] from filing to . . . trial [is an] important factor[] that do[es] influence ¢bert’s calculus.).
Therefore, this factor weiglegyainstransfer.

10. Local interest in deciding local controversies at home

This factor is neutral First, “[p]atent issues do not give rise to a local controversy or
implicate local interests.TriStata Tech., Inc. v. Emulgen Labs., Ji&37 F. Supp. 2d 635, 643
(D. Del. 2008). Second, Omron’s dispute with LoganTree, which does not reside in lllinots, is no
a “local controversy” in the Northern DistrictSee Rosebud LMS, Inc. v. Salesforce.com, Inc.
No. 17-1712 (CFC), 2018 WL 6061343, at *7 (D. Del. Nov. 20, 2018) (finding a local controversy
did not exist in the proposed transferee district when both parties did not resigle Therg, this
factor is neutral.

11. Public policies of théora

The parties agree that this factor is neutr&eeD.l. 10 at 17; D.I. 13 at 14-15).

8 The March 2019 statistics for the District Courts of the United States can be found at
https://www.uscourts.gov/sites/default/files/data_tables/fcms_rtarafige0331.2019.pd
f.
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12. Familiarity of the trial judge with the applicable state law
in diversity cases

This factor is neutralLogan Tree’s claims arise under federal patent laws. Therefore, the
familiarity of the respective districts with state law is applicable

13. Balancing the private and public factors

A balancing of the twelvdumarafactors advises the Court that this case should not be
transferred to thé&lorthernDistrict of lllinois. Seven factors are neutr#three factors weigh
against transfe andtwo factors weigh in favor of transfer. Looking at the factors as a whole and
treatingLoganTree’schoice of this forum as a paramount consideratinronhas failed to meet
its heavy burden of showing that themarafactors weigh strongly in favor of transfer.

V. CONCLUSION

For the foregoing reasons, the Court gsantpart and denies-part Omron’s motion. An

appropriate order will issue.
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