vMedex, Inc. et al v. TDS Operating, Inc. et al Doc. 54

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

VMEDEX, INC., NEURON DYNAMICS,
LLC, BRENT PATTON, LORRAINE
GROSSO, JOSEPH GROSSO, ROBERT
NIXON, ERIC WESTBROOK, GARTH
SCHNEIDER, MARK MCCURRY, CURT
VAN CALSTER, JEFFREY WICKMAN,

Plaintiffs,
V. C.A. No. 18-1662 (MN)
TDS OPERATING, INC., TRANSACTION
DATA SYSTEMS, INC., RX30

HOLDINGS, LLC, GTCR, LLC, JUDE

)
)
)
)
)
)
)
)
)
)
)
)
;
DIETERMAN, STEVE WUBKER, )
)
)

Defendants.

MEMORANDUM OPINION

Ann M. Kashishian KAsSHISHIAN LAw LLC, Wilmington, Delaware. Marlo J. HittmahAw
OFFICE OFMARLO J.HITTMAN, Livingston, NJ.Counsel for Plaintiffs.

Marc S. Casarind)VHITE & WiLLIAMS LLP, Wilmington, Delaware. David M. FriebUBAKER &
HosTETLERLLP, Chicago, lllinois. Counsel for Defendants.

August 21, 2020
Wilmington, Delaware

Dockets.Justia.com


https://dockets.justia.com/docket/delaware/dedce/1:2018cv01662/66718/
https://docs.justia.com/cases/federal/district-courts/delaware/dedce/1:2018cv01662/66718/54/
https://dockets.justia.com/

EIKA, U.S. DI RICT JUDGE

Plaintiffs vMedex, Inc. (“vMedexX andNeuron Dynamics, LLC (“Neuron”andBrent
Patton, Lorraine Grosso, Joseph Grosso, Robert Nixon, Eric Westbrook, Garth Schneikler, Mar
McCurry, Curt Van Calster, and Jeffrey Wickm@nllectively, “Individual Plaintiffs”)have sued
Defendants TDS Operating, Inc. (“TDS Operating”), Transaction Data Systémas
(“Transaction Data”), Rx30 Holdings, LLC (“Rx30"), GTCR, LLC (“GTCR{(ollectively,
“Entity Defendants”) andJude Dieterman and Steve Wubker, allegegen counts ofontract
and tortliabilities related to asset purchase and employment agreerapdt®ne count for
violation of theAge Discrimination in Employment Act RADEA”).! Defendants filed &otion
to Dismiss Plaintiffs’ Second Amended Complaint for failure to state a clagerRule 12(bj6)
of the Federal Ruls of Civil Procedure. This Court has subject matter jurisdiction pursuant to
28U.S.C. § 1331 for the claims arising under the ADRAdpursuant to 28 U.S.C. § 138% the
remaining claims For the following reasons, Defendantbtion to Dismiss iSGRANTED-IN-
PART and DENIEDBIN-PART.

l. BACKGROUND

The facts alleged are as follows:

A. The Parties

Plaintiff vMedex is a Nevada corporation thmbvidedmedication therapy management
softwareto pharmacies (D.l. 44 1 25, 114). Plaintiff Neuron is a Nevada limited liability
company and the majority shareholder of vMeddd. {[{ 26, 27).All Individual Plaintiffsother
than Brent Patton were affiliated with vMedend served in technical or operational roles for

vMedex, Neuron, or both.Id. 11 37 117. All Individual Plaintifs other than Brent Patton and

! The Counts are labeledX but Count IV was “intentionally omitted.”



Lorraine Grosso were equity holders of vMedex, Neuron, or btthf £19). Individual Plaintiffs
were hired by Defendants in or around 201@. {f 182-84).

DefendanfTDS Operating is a Delaware corporatiofid. I 40). Defendaniransaction
Data is a Florida corporatiaand the controlling shareholder of TDS Operatinigl. {1 41, 66).
DefendanRx30is a Delaware limited liability corporatn and, through a series of intermediaries,
the controlling shareholder of Transaction Dat@d. 11 42, 6365). DefendanGTCR s a
Delaware limited liability companand the sole owner tioth Transaction Data and Rx3(ld.
1143 44). Defendant Jude Dieterman is the current President and CEO of TransacticioData
business as Rx3@d. 1 166),holding positions formerly held bpefendant Steve Wubkefid.
19166, 388).

At the direction of TDS Operating, Transaction Data, and Rx30, celtdimidual
Plaintiffs authored a computer program called StarGuard, to be used by subdorifhe Rx30
pharmaceutical software platformld({ 115). StarGuard providgzharmacies wittpractice
management servicesdtools to assureompliancewith performance obligations imposed by
government reimbursement prograrusd insurance providers. Id. § 117). StarGuard was
integrated intdhe Rx30 software and deployed throdhgé Rx30 interface.Id.). Thisbusiness
arrangement was memorialized in a Joint Venture Agreement between vMedex asat{ioan
Data on August 15, 20141d( 1 120).

B. The Asset Purchase Agreement

In 2016, aftera dispute over the Joint Venture Agreement arose between parties, Steve
Wubker proposed a new agreementl. { 135). Wubker proposed that vMedex sell its assets to
TDS Operating, which, through its affiliates, could expand the reach of vMedex prodidkcts. (

11 13942). TDS Operating, vMedex, and Neuron entered into an Asset Purchase Agreement
(“APA”) on April 1, 2016, under which vMedex and Neuron sold to TDS Operassgts
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including StarGuard The APA forgave all amounts due under the Joint Venture Agreement and
rendered the Joint Venture Agreement null and void. (D.l. 47, Ex. B § 2.2).

Under the APA, TDS Operating was to pay vMedex and Ne$itomillion at closing in
consideration for the asset purchadd. §2.1). vMedex and Neuron were also eligible to receive
earnrout payments based on the numbesustomers-defined as uniqugharmacy storeis good
standing -icensing their software products or services at the end of 2017 and 2018.23).

If TDS Operating elected to bundhee purchasedoftware with other products or services offered
by TDS Operating, a customer of the bundled software would count toward the customer base for
purposes of calculating the earn-out payments to vMedex and Neldlo8.2(3.3).

The earrout paymentsvere calculaté as $6,000for every customer that exceeded a
certain threshold by the last day of the year, up to a certain cap. For 2017, the threshold was 1,250
stores, with the payment capped at $1.5 million (&80es above the threshold) (2017 Earn
Out”). (Id. 8 2.3.1(a)—(b)). For 2018, the threshold was 2,000 stores, with the payment capped at
$1.5 million. (d. § 2.3.2(aHb)). But if vMedex and Neuron had earned the maxinranmount
under the2017EarnOut and had at least 2,500 customers by the end of 2018, vMedex and Neuron
would be entitled to a payment of $1.9 million (“2018 E@ut"). (Id.). TDS Operating was to
provide statemestof the yearendearrrout paymentcalculationsno later than March 3daf the
following year, with payment to follow within five business daysl. §§ 2.3.1, 2.3.2, 2.5).

Upon receipt of this statement, vMedex and Newvonld have30 days to inspec¢any
books and records related to @17 Customer Base or the 2018 Customer Base, as applicable,
upon reasonable notice to [TDS Operating]d. § 2.4). Within this 30-day period, vMedex and
Neuron could object to &earnoutcalculation via a written notice, which would initiate a e

of negotiations and arbitration or litigatidoretween parties (Id.). In any such arbitration or



litigation, the norprevailing party would be liable to pay the collection costs of the prevailing
party. (d.).

The APA alsamposes on TDS Operating a duty to consult with vMedex and Neuron on
the marketing and distribution of their products, but otherwise gives TDS Operatngiin over
business decisions pertaining to the acquired assets

The Buyer [TDS Operating] will consult witlepresentatives of the
Seller [vMedex and Neuron], in good faith, regarding the
appropriate marketing and distribution strategies for maximizing the
2017 Customer Base and the 2018 Customer Base, as applicable.
However, notwithstanding the foregoing, tRarties acknowledge

and agree that following the Closing, the Buyer shall have absolute
discretion with regard to all matters relating to the operation of the
Business.

(Id. § 2.6).
The APA designates Delaware law to resolve disputes over the contca@.9(11).

C. Employment of | ndividual Plaintiffs

Upon acquiring StarGuard pursuantthe APA, Defendants set out to hire vMedex and
Neuron personnel, to gain their specialized skill in healthcare technologgs@amsiblyto ensure
continuity of servicdor StarGuard users(D.l. 44 1] 1690, 172). This conduct constituted a
so-called “acquihire” scheme.(ld. § 176). At or around April 1, 201@ll Individual Plaintiffs
except Brent Patton and Garth Schneider accepted written offers of emplosoneiitdnsaction
Data on Rx30 letterhead(ld. 1Y 182, 187). The individuathen executedonfidentiality/non-
compete agreements with Transaction Dath,f(190), and employment agreements with Rx30
(id. 1192). The employment agreement and-nomete agreement both designate Delaware law
to resolve contract disputes. (D.l. 47, Ex. C 8 2(f); Ex. D § 4).

Thenew hires from vMedex and Neurarere assigned to the Clinical Services Division

of Transaction Data, with Joseph Grosso serving as the president of the division and Lorraine



Grosso as its director. (D.l. 44319). These seven new hires receivkédir paychecks from TDS
Operating. Id. 1 198).

Shortly after executing the APARefendants hired Brent Pattém the Clinical Services
Division. (Id. 1 184,323). In or around November 2016, Defendants hired Garth Schneider, a
Neuron equity holder, to join the Clinical Services Division. Neither Patton nor Sehrsggned
confidentiality/noneompete agreements or employment agreesnanith Defendants. Id.
11323-24). They received their paychecks from TDS Operatidg. (

In early 2017, Joseph Grosso suggested that Defendants establish a call centeddo provi
customer service support for StarGuard and other Rx30 prodidt§ 341). Wubker assigned
Grosso to this task and promisknin a salary increase and Rx30 equity if the call center was
successful. I¢l. 11 343, 345)Defendants thereallocategersonnel, infrastructure, and resources
from StarGuardo the call center(ld. § 351). By mid-2017, Rx30 was reportedly looking to hire
as many as 100 people taf§ the call center, performing duties of the kind performed by Clinical
Services Division employeesld( ] 356).

Eric Westbrook was the sole person emploggdefendants to maintain uninterrupted
service of the StarGuard productd.(] 331). In late 2017, Westbrook advised Defendants that
the StarGuard servers needed to be updated to ensure continuous seriide359-60). When
Defendants declined tict Westbrook upgraded the servers, willsluronassuming the costld(

1 360). To ensure continuous service of StarGuard, vMedex and Neuron also assumeofhe cost
maintaining and renewing StarGuard’s security certificaik. 7(361).

D. The 2017 Earn-Out

In March 2018, TDS Operating issued a statement that vMedex and Neuron had not earned
the2017 EarrOut paymen. (Id. § 270). vMedex and Neuron challenge€iticalculatian based
on spreadsheets produced at the directi@edéndants and updated monthly to facilitate customer
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billing. (See idfff 26768). The calculation of the 2017 Egdut failed to account for about two
thirds of StarGuard customesa these spreadsheet$d. § 279). These customers were omitted
from the calculation because they received StarGuard foalivag witha Rx30license a practice
which Defendants began in 201Td.{] 263. The parties disputed whether giving away StarGuard
for free constituted bundling, under which Plaintiffs would be entitled to count these cisstome
toward their year-end totalsld( 1 276-77; D.I. 47 at 5).

After TDS Operatingefused to pay the 2017 Ea@ut, vMedex and Neuron asserted their
right under the APA to inspect the books and res@fdTDS Operating. (D.l. 44 285). This
demand was at honored, and vMedex and Neuron threatened suit to enforce thee&Raut
provision. (d. 11 28687). In July 2018, Defendants paid vMedex and Ne@toh million, the
maximum allowedunder the 2017 Eat®ut, four months aftethe 2017 Earout would have
bewme due (Id. 11 288-8). Defendantshoweverdid not grant vMedex and Neuraccess to
TDS Operating records.ld( 1 377).

E. L ayoff of I ndividual Plaintiffs

Around the time the parties disputed the 2017 Hauh Defendants began laying off
employes assigned to work on StarGuard, allegedly to avoid having to pay the 2018Harn
(Id. § 395). On March 23, 2018effreyWickman, Garth SchneiderMark McCurly, Curt Van
Calster, and several otherst party to this suit, all over the age of d&re terminated from the
Clinical Services Division of Transaction Datdd.{{ 39698). Though Defendants claimed the
terminationswvere due to a lack of work,aheduction in forcecoincidedwith the reported surge
in hiring for the call center. Id. 1 399). Wickman, Schneider, McCurry, and Van Calster had
skills and experience that would have suited them teeitedl center positions.Id. 1 407).

On or around June 12, 2018, Rx30 terminated the remaining Individual Plailagéph
and Lorraine Grossdrobert Nixon,Eric Westbrook, andrent Patton, allegedly because these
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individuals had refused to provide Defendants with source code for Star@ndsked (Id.
11 418-19).Defendantshoweverhadacquired the StarGuard source coaelerthe APA (id.
1 231),and otherwise had the right to request replacesmnice codérom vMedex or Neuron
(id. 1 391). Although hese five IndividuaPlaintiffs were required to admit in writing that they
were fired for cause, they were also offered severance packfde$ 430). These employees
were also over the age of 40d.(T 429).

Individual Plaintiffs received “Right to Sue” Letters frorhet Equal Employment
Opportunity Commission, having asserted claims for age discriminatirf]{(459-61

F. Shut Down of Star Guard

By mid-2018, spreadsheets produced at the direction of Defendantedi3800
StarGuard customenshich exceedethe endof-year threshold for vMedex and Neuron to qualify
for the 2018 Ean®ut. (d. 1 300). On or around August 15, 2018, allegedly to avoid paying the
2018 EarrOut, Rx30 disabled access to StarGuanthe Rx30 platform. 1. 71 447—8). TDS
Opemtingthen moved the StarGuard servers, including servers purchased by Neuron, from their
location in New Mexico to a facility in Floridald( 11 45651). Shutting down website access to
Rx30 did not, howevershut down the existing StarGuard licenses or unbundle them from the
Rx30 program. I¢l.  454). Defendants have not pailde 2018 EarrOut, (d.  378), and have
not allowed vMedex and Neuron to inspect the books and records of TDS Opelctfi@, /(7).

G. Procedural History

On October 25, 2018, Plaintiffs filed a Complaint against Defendants, includiregned
individuals John Does-10 and entities ABC Companies10. (D.l. 1). They alleged nine
counts: breach of contract (Count 1), breach of the implied covenant of good faithratehfaig
as to the APA (Count Il), tortious interference with contract (Count Ill),aiostinterference with

prospective economic advantage (Count 1V), alter ego liability (Count V), violatibie &fniform
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Fraudulent Transfer Act (Count VI), breach of the implied covenant of good faith adediiing

as to the employment agreeme@siintVll), violation of the ADEA (Count VIII), and fraudulent
inducement (Count 1X).On December 12, 2018, Defendants moved to dismiss the Complaint
underRules12(b)(1), 12(b)(2), and 12(b)(®f the Federal Ruls of Civil Procedure, for lack of
subject matter jurisdiction, lack of personal jurisdiction, and failure to stdéena o(Dl. 9).

On January 22, 2019, Plaintiffs filed their First Amended Complaint, naming the same
Defendants and alleging the same nine counts. (D.l. 20). On February 11, 2019, Defendants
moved to dismiss the First Amended Complaint for lack of subject matter junsditzck of
personal jurisdiction, and failure to state a claim. (D.l. 24). Afterparties fully briefed the
motion to dismissthis Court issued an Order to Show Cause why the First Amended Complaint
should notbe dismissed for lack of subject matter jurisdiction. (D.l. 41). On August 30, 2019,
after a teleconference between the parties, this Court dismissed Gadhend IX of the First
Amended Complaint for lack of subject matter jurisdiction because the placetefdadants
destoyed diversity.

On September 20, 2019, Plaintiffs filed their Second Amended Complaint, naming the
same Defendants excedpt John Does-410 and ABC Companies-10. (D.l. 44). The Second
Amended Complaint pleaded the same counts as did the firstdmplaints, only omitting
tortious interference with prospective economic advantage, formerly Count I@n
October25,2019, Defendants moved to dismiss the Second Amended Complaint for failure to
state a claim. (D.l. 46).

. LEGAL STANDARDS

A. Motion to Dismiss under Fed. R. Civ. P. 12(b)(6)

When deciding a motion to dismiss under Rule 12(b)(6), the Court must accept all well

pleaded factual allegations as true and view these in the light most favorablpl#irttit. Mayer
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v. Belichick 605 F.3d 223, 229 (3d Cir. 2010)o survive a motion to dismiss, a complaint must
plead sufficient factual matter to support “the reasonable inference that theat¢fisrcble for

the misconduct alleged.”’Ashcroft v. Igbal 556 U.S. 662, 678 (2009)In other words, e
complaint must “raise a right to relief above the speculative lex&ll Atl. Corp. v. Twombly
550 U.S. 544, 555 (2007)The complaintdoes not need detailed factual allegations, but must
contain “more than labels and conclusions” and a “formulaic recitation of a caustoafsac
elements.” Id. The Court, however;need not credit a complaint’'s bald assertions or legal
conclusions whemleciding a motion to dismiss.Morse v. Lower Merion Sch. Dist1l32 F.3d
902, 906 (3d Cir. 1997) (quotirig re Burlington Coat Factory Sec. Litigl14 F.3d 1410, 1429—
30 (3d Cir. 1997)) (internal quotation marks omitted).

B. Choice of L aw

A federal district court “sitting in diversity must apply the choiotlaw rules of the state
in which it sits to determine which state’s substantive law governs the controviensyibé N.Z.
Kiwifruit Mktg. Bd. v. City of Wilmingtqr825 F. Supp. 1180, 1185 (D. Del. 1993).

Delaware courts generally honor cheafelaw contractual provisions “if the designated
jurisdiction bears some material relationship to the transactidh.’R. Berkley Corp. v. Dunai
Civil Action No. 19¢cv-01223RGA, 2020 WL 3871087, at *2 (D. Del. Jul. 9, 2020) (quoting
Annan v. Wilmington Tr. Co559 A.2d 1289, 1293 (Del. 1989)) (internal quotation marks
omitted). But Delaware courts will not uphold a chex¢daw provision that is contrary to the
public policy of the state whose law®uld otherwise governCoface Collections N. Am. Inc. v.

Newton 430 F. App’x 162, 166—67 (3d Cir. 2011).



1. DISCUSSION

A. The Asset Pur chase Agr eement

The APA includes a choieaf-law provision designating Delaware lawDS Operating
is incorporated in Delaware, and Rx30 and GTCR are Delaware limited liabifityanies. Thus,
Delaware bears a material relationship to the agreement with vMedex and NEBuwedDourt does
not find this designation offensive to public policy, and thus will apply Delaware law when

assessing Plaintiffs’ claims related to the APA.

1. Breach of Contract (Count )

Theelements of a breach of contract claim are (1) a contractual oblig@&janbreach of
that obligation by the defendant, and (3) resulting damage to the plakhf. Wexford LLC v.
Encorp, Inc, 832 A.2d 129, 140 (DeCh. 2003).When interpreting a contrac,court will give
clear and unambiguous terms their plain and ordinary mearAfigegd Cap. Corp. v. GESun
Holdings, L.P.,, 910 A.2d 1020, 1030 (Del. Ch. 2006). To otherwisad ambiguities into a
contractwould create rights, liabilities, and duties not contemplated by the paitmdlard
Tobacco Co. v. Am. Legacy Foun@03 A.2d 728, 739 (Del. 2006).

Plaintiffs contend that Defendants committed several breaches of the APA. tHayst,
allege thaDefendants failed to consult with Plaintiffs, in good faith, to strategize maxintizéng
StarGuard customer base. (D.l. 44 146D, 473). Secondhey allegehatDefendants failed
to pay the 2017 Ear®uttimely, and subsequently failed atlow inspection of books and records.
(Id. 111 475, 477). Thirdthey allege thaDefendantdreached their obligation to pay tR618
EarnOutand honor inspection rights related to this paymddt.fi{l 48182). Fourththey allege
thatDefendants are liable for the cogtlaintiffs incurred to collect the eapnt payments, as well

as the cosdf computer servers and certificates needed to operate StarGlaafi446).
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a. Duty to Consult

Plaintiffs have stated a plausible claim that Defendants breached their duystdtc
regarding the marketing and distribution strategies for StarGuard. The A& #tat TDS
Operating “will consult wth representatives of [vMedex and Neuron], in good faith, regarding the
appropriate marketing and distribution strategies for maximizing the 2017 Custaseeaiid the
2018 Customer Base.” (D.l. 47, B& § 2.6). Plaintiffs contend that Defendants did not consult
in good faith regarding the marketing and distribution of StarGuard. For exdngyallege that
Defendants decided to include StarGuard for free with other Rx30 products, appardrdiy wit
consulting with Plaintiffs.(D.l. 44 § 263). Beasse Plaintiffs’ earrout payments were contingent
on the size of their customer base, it is plausible that Defendants’ failunsaltccaused
Plaintiffs’ alleged damage.Thus, Plaintiffs haveplausibly statedan obligation in the plain
language of the APA, a breach of this obligation, aresulting injury.

Defendants deny any breach as a result of shutting down StarGuard because TDS Operating
had “absolute discretiordver this decision. (D.l. 47 at 9).0The extent Defendants arguaitth
absolutediscretion overrides #ir dutyto consulithis argumenignoresthe plain language of the
APA:

The Buyer will consult with Representatives of the Seller, in good
faith, regarding the appropriate marketing and distribution strategies
for maximizing the 17 Customer Base and the 2018 Customer
Base, as applicable. Howeventwithstanding the foregoinghe
Parties acknowledge and agree that following the Closing, the Buyer
shall have absolute discretion with regard to all matters relating to
theoperation of the Business.
(D.l. 47, Ex B 8§ 2.6)(emphasis added). The plain meaning of the term “notwithstanding” is

“despite; in spite of.” Black’s Law Dictionary (11th ed. 2019). Thus, the parties intéredeght

to exercise absolute discretitmcoexistwith the duty to consult, ndd supersede it. Defendants’
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interpretation wouldender theduty to consult mere surplusageSee Intercept Pharms., Inc. v.
Fiorucci, 277 F. Supp. 3d 678 (D. Del. 2017)Qfontractual language should be interpreted in a
way that gives effect to all terms, so as not to render any part of the contragumusage.
Additionally, the contract must be read as a whole, and contractual provisions rmist freted
in a way that gives effect to every tewhthe instrument and reconciles all provisions of the
instrument.” (internal quotation marks, citations, and alterations omitted)).
Accordingly,Plaintiffs’ claim that TDS Operating breached its duty to conatlltnot be
dismissed.

b. The 2017 Earn-Out

Plaintiffs have not plausibly stated a claim for breach of contract under the 201@&arn
provision. Though the parties disputed the size of StarGuard’s customer base due to Béfendant
bundling of Rx30 products and services, Defendants eventually paid Plaintiffs $1.5 miltien
the 2017 Ean®Dut provision. Whether Defendants’ delay in paying vMedex and Neuron
constituteda breachs an issu¢he Court need not decide because Plamhifivenot alleged any
resulting injury. Plaintiffs also argue that Defendants breached the APA by failing to honor
Plaintiffs’ right to inspect books and records related to the calculation of the 201D #&arBut
the inspection right is not absolute. The APA entitles vMedex and Neuron to inspect TDS
Operating records for 30 days after receiving Defendants:aarnalculation statement, and in

order to resolve disputes over the StarGuard customer counts. (D.l. 47, Ex. B § 2.4). The

2 The Court disagrees witRlaintiffs’ argument, advanced itheir Answering Brief in
Opposition to Defendants’ Motion to Dismj#isat goodfaith consultatio was a condition
precedent tabsolute discretion. (D.l. 48 at 7). The most straightforward interpretation of
the phrase “notwithstanding” in this context is that the APA both imposed the duty to
consult and granted the privilege of absolute discretion.
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inspection right does not extend indefinitend does not entitle Plaintiffs to review all of
Defendants’ records.

Plaintiffs alsodid not address Defendants’ arguments related to the 201-Ciaintheir
Answering Brief in Opposition to Defendants’ Motion to Dismiss this argument is deemed
waived. See Blakeman v. Freedom Rides,,I@y. Action No. 12416-+PS-CJB, 2013 WL
3503165, at *13 (D. Del. Jul. 10, 2013). Thus, breach of contract claims related to the 2017 Earn
Out are dismissed.

C. The 2018 Earn-Out

Plaintiffs plausibly allege that Defendants breached the APA with regard to the 2018 Earn
Out. Plaintiffs claimthat Defendants began giving StarGuard licenses away free of charge along
with Rx30 licenses in 2017, and a spreadsheet fror201@ showed more than 3,800 customers
of Rx30. Then, Defendants shut down internet access to StarGuard, which did nothaffect
existing licenses. Consideringpat the lower threshold for the 2018 E&dut was 2,000
customers, it is plausible that the number of StarGuarhmess exceeded that numbeand
perhaps even the 2,5@0stomer threshold to qualify for the $1.9 million eatrt payment by
December 31, 2018. Yet, TDS Operating has not {h&@@018 EarnrOut, nor does it appe to
have sentvMedex and Neuroa staementof its payment calculation, expressly required by the
APA.

Defendants argue thtltis claim fails becaudsundling and shutting down StarGuardre
within TDS Operating’s absolute discretion under the APA. (D.l. 47 akt93.not Defendants’
allegedconductthatplausibly establishes breachtbéirduties under the APA. Indeed, the Court
does mwt credit Plaintiffs’ conclusory allegation that féedantsengaged in this conduct
specifically to avoid liability for the 2018 Eaf@ut. But the Court finds plausible that, despite
these actions, Plaintiffs still reached the eawh benchmarks based tdme APASs definition of
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customers and formula fahe earrout payments. Thug?laintiffs have raised “a reasonable
expectation that discovery will reveal evidenti®itTDS Operating breached its obligations under
the 2018 Ean®ut, and this claim will not be dismissedseeWilkerson v. New Media Tech.
Charter Sch. In¢.522 F.3d 315, 321 (3d Cir. 2008).

d. Reimbur sement of Costs

Plaintiffs fail to state a claim that Defendants are liable to reimburse various costs.
Plaintiffs first daim thatDefendants are liable for costs incurred to collect theutesl 2017 Eamn
Out. This liability was not contemplated by the parties. The APA provides only thabthe
prevailing party to “any arbitration or litigation related to the EHawut Payments” will be
responsible for the legal fees and expenses of theajing party. (D.l. 47 § 2.4).Because
Plaintiffs did not prevai-or even engagein arbitration or litigation over the eaout payments,
no obligation accrued to Defendan®laintiffs also claim thaDefendantsre liableto reimburse
Neuron forthe cost of new servers and security certificates for the continuous opeoéti
StarGuard Plaintiffs do not allege, and the APA does potvide, that Defendants had any
contractual obligation to reimburse these coftiintiffs’ claims that Defendants are liable for

the costs of earnut collection and StarGuard operational expenses are thus dismissed.

2. Breach of | mplied Covenant of Good Faith and Fair Dealing (Count | 1)

Under the implied covenant of good faith and fair dealing, parties to a contract must
“refrain from arbitrary or unreasonable conduct which has the effect of preventiothéngarty
to the contract from receiving the fruits of the bargainluster v. PuraCap LabsLLC,
C.A. No. 18-00503 (MN), 2018 WL 6492583, at *2 (D. Del. 2018p state a claim of breach of
the implied covenant of good faith and fair dealiagplaintiff must allege (1) a specific implied
contractual obligation, (2) a breach of that obligation by the defendant, and (3) resuttexgeda
to the plaintiff. Kuroda v. SPJC Holdings, L.L.371 A.2d 872, 888 (Del. Ch. 2009). To survive
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a motion to dismissacomplaint claiming breach of the implied covenant of good faith and fair
dealingmust allege facts different from thosederlying a related breach of contract cla@WO
Litig. Tr. v. Spring Sols., Inc.C.A. No. N17CG06-356 PRW, 2018 WL 5309477, at *6 (Del.
Oct. 25, 2018).

The mplied covenantonly applies whee a contract lacks specific language governing an
issué ard where the implied terrdoes not overridéhe express terms of a contradtaney v.
Blackhawk Netark Holdings, Inc.C.A. No. 10851VCN, 2016 WL 769595, at *8 (Del. Ch. Feb.
26, 2016). When thecourt finds a gap in the contract, it nonetheless will only read in an implied
covenant if the term were so fundamental that the parties would not have needed to r@gotiate
memorialize it. Allied Cap. Corp. 910 A.2d at 103233. Accordingly, tie impliedcovenant of
good faith and fair dealinig rarely successflyl invoked. Kuroda 971 A.2d at 888.

“As seems all too common in disputes over earhpayments,” Plaintiffs pair tiredbreach
of contract clains with a claim that Defendants breached thelietbcovenant of good faith and
fair dealing. SeeFortis Advisors LLC v. Dialog Semiconductor BLCA. No. 9522CB, 2015
WL 401371, at *1 (Del. Ch. Jan. 30, 2015). In suppbiheir claim of breach otheimplied
covenant Plaintiffs point tabehaviorindicating thaDefendants intended to frustrate the purpose
of the contract. For example, TDS Operating undercounted customers to avoid the 20QdtEarn
and shut down StarGuard operations to avoid the 2018 @attn And TDS Operating never
consulted with vMedex or Neuron about the marketing and distribution of StarGuard. r,Furthe
that Defendants hired onlWestbrook to maintain continuous StarGuard functionahpws
Defendants had no intention to perform the contract.

These allegations fail to plaibly show a breach of ti@plied covenant of good faith and

fair dealing. As a threshold mattethe Second Amended Complaint does identify a gap in the
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APA that the Court shouldill with an implied contractual obligation.In their answer to
Defendants’ Motion to Dismiss, Plaintift(eguethat the contract is silent as to giving one party
the unilateral right to destroy the fruits of the APA, and the parties would have cedsider
prohibition against this conduct to be so fundamental as to go without saying. (D.l. 48 at 13).
This laterpleaded argument is not persuasivéhe APAgaveTDS Operatindgabsolute
discretiori in business decisions over assets acquired under the APA, which is clearly a robust
privilege (D.l. 47, Ex. B 8§ 2.6).The duty to consult over marketing and distribution decisions
would have checked this exercise of powelaintiffs essentially ask the Court to infer additional
protectiondor vMedex and uron arguing thatheywould not have entered into an agreement
that did not protect their interest§he Court, howevewyill not addtermswhen it is apparent that
the parties already considered and bargained for.tHeee Nemec v. Shrad&91 A.2d1120,
1126 (Del. 2010) (“[W]e must . .. not rewrite [a] contract to appease a party who ldtes was
rewrite a contract he now believes to have been a bad deal. Parties have a rightrioeytedi
and bad contracts, the law enforces bothBgcause Plaintiffslo not plausibly state a gap in the

APA that the implied covenant of good faith and fair dealing wouldtfik, claimis dismissed

3. Tortious | nterference with Contract (Count 111)

A claim for tortious interference with contract requités) a contracgt(2) about which
defendant knew and (3) an intentional act that is a significant factor in causingdbb bf such
contract (4) without justification (5) which causes injiryAnderson v. Wachovia Mtg. Corp.
497F. Supp. 2d 572, 583 (Del. 2007For a claim of tortious interference with contractual
relations o survive a motion to dismiss, tleemplaint must first plausibly allege an underlying

breach of contractAllied Cap. Corp.910 A.2d at 1036.
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Only nonparties to a contract may be liable for tortious interferencethatitontract.
Kuroda 971 A.2d at 884. By extensiomgmparties with an economic interest in the contract may
enjoy an “interference privilege” or “affiliate privilege” againbts liability. AJZN, Inc. v. Yu
Civil Action No. 13149 GMS, 2015 WL 331937, at *12 (D. Del. Jan. 26, 201Similarly,
officers and directors of a corporation may be personally liable for tortious metecéewith a
contract ivolving the corporation if and only if their interference exceeded the scope of their
agency. Goldman v. Pogo.com, IndNo. CIV.A. 18532NC, 2002 WL 1358760, at *8 (Del. Ch.
June 14, 2002).A plaintiff alleging tortious interference with contractualatedns bears the
burden of pleading and proving that an affiliated nonparty has acted outside the scope of thei
affiliation with the contracting party, and thus should be liable for tortiouslyfénteg with the
contract. Shearin v. E.F. Hutton Grp.nt., 652 A.2d 578, 590-91 (Del. Ch. 1994).

Plaintiffs allege thadll Defendantsxcept TDS Operatintprtiously interfered with both
the APA between TDS Operating and vMedex/Newodthe employment contracts of the nine
Individual Plaintiffs, “[t]o the extent the Court ultimately consider[s]” tharml. (D.l. 4411 512,

519). A claim oftortious intefererce with a contract requires an underlying breach of contract
Here,all claims based on the breach of the implied covenant of good faith and fair deabng as t
the APA (seesupraSection Ill.A.2), and as to the employment agreeméseeinfra Sedion
l11.B.1.), are dismissed becaugsbose underlying breaebf-contract claims are dismissed
SeeAllied Cap. Corp.910 A.2d at 1036The claim of tortious interferencesgnilarly dismissed

as to the claim that TDS Operating breached ARA relatig to the 2017 Ear@ut and
reimbursement of costs, which has been dismiss&ges{upra Sections I1l.A.1.b, 1llLA.1.d.).

Thus, the claim of tortiousnterferences considerednly as to the surviving claisthat TDS
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Operatingbreachedhe APA by failing to consult anith connection withts obligatiors relating
tothe2018 EarnOut (SeesupraSections Ill.A.1.a., lll.A.1.c.).

As to tlhose claims, Plaintiffs fail to plead that nonparty Defendantsentities GTCR,
Transaction Data, and Rx30, and individuals Wubker and Dietert@miously interfered with
the APA. Plaintiffs state, without factual support, that these nonparty DefendantsHadcto
legal or equitable interest in the actions undertakeD.l. 44  520. The Court need not credit
this conclusory statememhich merely reciteshe legal standartb overcome the presumption
that economically interested nonparties cannot tortiously interfere in a coigesct.womb|yb50
U.S. at 555 Similarly, Plaintiffs state in their answer that Wubker and Dieterman are sued in their
individual capacities, rather than as CEO and President of Entity Defendants48(at 16).
Merely saying tht theofficers are sued for personal rather than corporate atindioes not
overcome the interference privilege for economically interested nonparti@sthermore,
Wubker’s alleged tortiousonduct -including making false statements to induce Plaintiffs to enter
into the APA, underreporting the number of StarGuard customers, and scheming to thwart the
APA — which Plaintiffs claim continued under Dieterman, took place within the scope of Wubker
and Dieterman’s leadership of the Entity Defendarfibus, Wubker and Dietermanannot be
individually liable for tortiousnterference with the APAand this claim failsSeeGoldman 2002
WL 1358760, at *8.

Moreover, the cursorglaim of the nonparties’ disinterefliesin the face ofPlaintiffs’
repeated contention that all Entity Defendants wae¥connected Indeed, the Second Amended
Complaintalleges thaGTCR controlsand owns Rx30 and Transaction Data, which in turn control
TDS Operating. To support the contention that Entity DefenaaTes “working jointly with each

other without any clear indication as to the respective boundaries of the entitieSgdbwed
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Amended Complairallegesthat Individual Plaintiffs received employment offers from Rx30 and
Transaction Data jointly execute confidentiality agreements with Transaction Data and
employment agreements with Rx3@ere assigned to work for Transaction Datad received
paychecks from TDS Operating. (D.l. 44 T 195} Entity Defendants were indeed so
interdependent, it is imausible that their unspecified tortious interference with the APA was not
done out btheir economic interest in TDS Operating.

Thus,Plaintiffs have not plausibly established that the nonparty Defendants interfdred wit
the APA outside the scope of thaifiliation and economic interest iIRDS Operating and thus

the claim of tortious interference is dismissed.

4, Alter Eqo Liability (Count V)

In rare circumstances, Delaware courts will disregard the corporate form ahdrieol
corporate entity liable fahe obligations of another entity that is its alter e§ee Marnavi S.p.A.
v. Keehan 900 F. Supp. 2d 377, 392, 398. Del. 2012) (discussing the alter ego theory of
personal jurisdiction and extending analysis to alter ego theory of liabiftylaintiff claiming
alter ego liability must allege facts supporting the inference thatdéfendant’s corporate
boundaries are a sham to defraud investors and credidrglu Pont de Nemours & Co. v. Agfa
Gavaert NV 335 F. Supp. 3d 657, 675 (D. Del. 201&ourtsdeciding whether to disregard
corporate boundaries and pierce the corporate amilsider several factors including the
capitalization and solvency of the corporations, whether corporate formaigresobservednd
whether the company waserely a facade for the dominant shareholder to siphon company funds
Id. Courts will also pierce the corporate veil in the interesfustice and public policyld.
Plaintiffsarguethat all Entity Defendants, as alter egos of each other, should share liability

to Plaintiffs. To supportthis claim for corporate veibiercing Plaintiffs allege that Entity
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Defendants operate interchangeably. For example, Defendants hBixBOuas the business alias

of Transaction Data, when in fact Rx30 appears to own and control TransactiorPlzatiffs

also offer that Individual Plaintiffs are engaged with differefintity Defendantsfor their
employment offers, employment agreements,-canpete agreements, and pay arrangements.
Furthermore, the entities shared officers and directors, operated out of théosatioms, and
commingled funds, as evidencedibglividuals being employed by one entity and paid by another
And several similarljnamed Rx30 corporate entities were created on the same day, then quickly
merged in a process that was “little more than a shell game.” (D.l. 44 { 546).

These allegations do naupport a reasonable inference that Defendants midhsed
corporate form.The parentsubsidiary relationships, similar corporate names, and shared officers
may have confused Plaintiffs, but nothing indicates that these factors resulteanfiomproper
attempt to silo liability, siphon funds, or perpetrate fraud. Thus, Rigirdlaim of alter ego

liability across Defendants is dismissed.

5. Fraudulent Conveyance (Count V1)

Under the Delaware Uniform Fraudulent Transfers Act (“UFTA”), a debtor ctsriraud
by making a transfer or incurring an obligation with the actual intent to hinder, delay, addefra
creditor. 6 Del. C. 8 1304(a)(1). A finding of actual intent can be premised on factadsrigc
whether the transfer or obligation was to an insidlee, debtor retained possession of the
transferred property, artle debtor removed or concealed assets. 6 Del. C. § 1304(b)(1), (b)(2),
(b)(7). A plaintiff alleging violation of th®elawareUFTA must meet the heightenetbading
standard undeRule9(b) of the Federal Rules of Civil Procedurmg showing a defendaist“intent
to defraud with specific supporting facts describing the circumstances ddniséet.” AJZN, Inc,

2015 WL 331937, at *13 (quotinguadrant Structured Prods. Ca.Vertin, C.A. No. 6990, 2014
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WL 5099428, at *31 (Del. Ch. Oct. 1, 2014)‘Malice, intent, knowledge, and other conditions
of a person’s mind may be alleged generallyeb.lR. Civ. P. 9(b).

Plaintiffs fail to state a claim of fraudulent conveyance under tblawareUFTA. First,
the adduced facts do not show an intent to defraud Plaintiffs. The Second Amended Complaint
alleges that Defendants owe Plaintiffs a $hiflion liability. (SeeD.l. 44 § 560, stating a total
purchase price of $4.4 million, with $2.5 million already tendered through cash and the 2617 Earn
Out). Plainiffs then allege: “It appears that TDS Operating transferred said asJetmsaction
Data, Rx30 and/or GTCR for less than fair market value in an effort to depleteséis af TDS
Operating to cause it to be unable to pay its obligation to vMedex/Neuraoh{ §62). Prior to
this statement, nowhere does the Second Amended Complaint allege that TDS\@garated
inability to pay theb1.9 million. Plaintiffs maintain thaDefendants schemed to avoid incurring
the 2018 Earn-Out liability by underreporting customers and terminating StarGuard persbnnel
TDS Operating had moved assets intending to defraud Plaintiffs with a fabricabéity to pay,
however, presumably TDS Operating would hafferedthat excuse to Plaintiffsit did not.

Second, Plaintiffallegeno supporting facts describing the circumstances of the transfer
offering only that “[i]jt appears that TDS Operating transferred said assetarieattion Data,
Rx30 and/or GTCR.”(Id. 1 562). Plaintiffstatthat TDS Operating’s books and records would
reveal these transfeigpnly Defendanthiadhonored Plaintiffs’ inspection rights under the APA.
Not only does this argument rely on an improper scopdantiffs’ inspection rights(seesupra
Section 1ll.A.1.b.), the ungportedallegations do not convindde Court that discovery will
reveal evidence of fraudulent transfers

Because Plaintiffaave failed to plead fraudulent transfer with particularity, as to both the

intent to defraud and the transfer itself, this claim is dismissed
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6. Fraudulent | nducement (Count | X)

A claim of fraudulent inducement requires that (1) the defendant falsely nejee e
omitted facts that the defendant had a duty to disclose, (2) theddatemade the false
representation with knowledge or belief of its falsity, or reckless indiffetenteveracity, (3}he
defendant intended to induce the plaintiff to enter a contract, (4) the plainiiibjigtrelied on
the representation, and)(&he plaintiff was injured as a result of its relianddkt. Am, Inc. v.
Google, Inc. C.A. No. 09-494-GMS, 2010 WL 3156044, at * 4 (D. Del. Aug. 9, 2010).

A plaintiff cannot make out a fraudulent inducement claim simply by showing that the
defendants breached a promise to perform and alleging that the defendant resckrdind
perform at the time of its promiseAJZN, Inc, 2015 WL 331937, at *9. Rule 9(b) imposes
heightened pleading standafdsfraudulent inducement, requiring that the plaintiff allege (1) the
time, place, and contents of the false representation, (2) the person who made tbetatipres
and (3) what the person intended to gain fakimg the false representatiollkt. Am., Inc.2010
WL 3156044, at *4(citing Winner Acceptance Corp. v. Return on Cap. CdpA. No. 3088
VCP, 2008 WL 5352063, at *7 (Del. Ch. Dec. 23, 2008)). These speaificparticularly
important when the allegl falsestatementis a promise of future performance because the
defendant mudtave notice of the accused statenmemirder to defend against the claim that it did
not intend to perform at the tintlee statement was madeortis Advisors LLC2015 WL £1371,
at *7. State of mind can be averred generally, but boilerplate conclusory allegations adgewl
belief, or reckless indifference will not be creditéddkt. Am., Inc.2010 WL 3156044, at *4.

Here, Plaintiffs attempt tthootstrap a breach abontract claim into a fraud claim simply
by alleging [Defendants] never intended to perform its obligatio®e&AJZN, Inc, 2015 WL

331937, at *9. Plaintiffs allege that TDS Operating and Wubker induced the APA by
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misrepresentingluring negotiationstheir intent to advance [StarGuard] and maximize its value
in the marketplace.” (D.l. 44 { 611Besides stating that the fraudulent statements were made
during APA negotiationsPlaintiffs provide nospecific time, placeor contents of communication
that would put Defendants on notice of the alleged misrepresentation.

Even if TDS Operating and Wubker htadsely told Plaintiffs they intended to advance
StarGuard, Plaintiffs have not plausibly alleged that this misrepresentatiomtsaded to
fraudulently induce vMedex and Neuron to enter into the agreenkaintiffs allege thain APA
negotiationsTDS Operating and Wubker candidhatal thatthey wanted to keep StarGuard from
going to a competitor,id. § 613) that they likewise hired Individual Plaintiffs to prevent
competitors from acquiring their talents].(f 618), and that they intended to enigo the APA
in part to settle the partiedispute over the Joint Venture Agreemeitt, { 612). The fact that
TDS Operating and Wubker “cdilly” admitted these other motivemdermines the inferences
that they intendedto mislead Plaintiffs, and that Plaintiffs justifiably relied orhe
misrepresentation thddefendantsintended to advance StarGuardhus, Plaintiffs’ claim of
fraudulent imlucement is dismissed

B. Employment Disputes

1. Breach of Implied Covenant of Good Faith and Fair Dealing (Count
VI

a. Individual Plaintiffs subject to Written Employment
Agreements

Seven Individual Plaintiffs-all butPatton and Schneiderexecuted written employment
agreements with Rx3@hich designagd Delawardaw to resolve any contractual disput&x30
and its parent GTCR are Delaware entitidhus,Delaware law bears a material relationship to

the employment agreement with Indiva Plaintiffs. The Court does not find thehoiceof-law
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provision offensive to public policy, and thus will apply Delaware law when assessing Baintif
claims related to the written employment agreement.

Delaware courts recognize a narrow causactibn under the implied covenant of good
faith and fair dealing for individuals terminated fromwall employment. Lord v. Souder
748A.2d 393, 400 (Del. 2000)Permissibleclaims fall into fourexclusivecategories: (1) the
termination violates puldi policy, (2) the employer misrepresented an important fact and the
employee relied on it when deciding to accept or remain in a position, (3) the employds used i
superior bargaining power to deprive an employee of clearly identifiable compensatied tela
past service, and (4) the employee falsified or manipulated employment recordsat® ar
fictitious grounds for terminationld. (citing E.I. Du Pont de Nemours & Co. v. Pressman9
A.2d 436, 44244 (Del. 1996)). Recognizingthat the employmeratwill doctrine is “already
riddled with exceptions,” Delaware courts have limiteoinationbased claims of breach of the
implied covenant of good faith and fair dealing to these famrowcategories.ld. at 401.

1) Violation of Public Policy

A claim that termination violatgsublic policymust satisfy a twqpart test: (1) the asserted
public interest must be recognized by some legislative, administrative, or judittiatity and
(2) the employee must occupy a position responsible for advancing or sustaining that particular
interest. Lord, 748 A.2d at 401.

Plaintiffs fail to state a claim that their termination violated public policy. Plaintiffgealle
two grounds on which Defendants violated public policy when terminating Individuatiff$ain
that the layoffs constituted age discrimination, and that the layoffs wereat@talbecause
Individual Plaintiffs were formerly affiliated with vMedex and Neurohhough Congress has
recognized protection against age discriminatgra legitimate public interest, as in the Age
Discrimination in Employment Actsee infraSection 111.B.2.),Plaintiffs have not alleged that
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Individual Plaintiffs were hired for that purposePlaintiffs maintain thatDefendantshired
Individual Plaintiffs from vMedx and Neurorfto ensure continuity in th&tarGuardoroduct,
maximize its integration into thBx30 platform, and provide the prospect of the earn out the
highest likelihood of success(D.l. 44 1 169-+0). Individual Plaintiffs did not plead thahey
were hiredto advance the public policy against discriminatory layoffs baseaen Plaintiffs
also fail toplausibly allegehat retaliatory terminatiobased ororporate Hiliation is a violation

of public policyard they cite ndegislative, administrative, or judicial authority for protecting this

interest

2) Misrepresentation of Fact by Employer

Although Plaintiffs allege that “all four grounds” for breach of the implied covenant of
good faith and faidealing “are present in this cas€D.l. 44 { 579)the Court can find no
allegations supporting a claim that Defendants misrepresented facts thateonpatvidual
Plaintiffs’ decisions regarding their employment. Even if Defendaatsousmisrepresntations
were intended teupporthis claim,Individual Plaintiffsfail to show howthey detrimentallyelied
on Defendantsmisrepresentationshen deciding to accept or remain in a positi&ee Mitchell
v. Coopey C.A. No. 1414211 PS, 2015 WL 5725766, at *4 (D. Del. Sept. 29, 20@Byuiring
plaintiffs bringing a claim of breach of implied covenant of good faith and fair detiafiege
they relied on defendant’s misrepresentations when remaining in position of employment).

3) Deprivation of Compensation using Superior Bargaining
Power

Plaintiffs allege Joseph Grosso and Robert Nixon were deprived of identifiable
compensation for past service. Grosso was promised a raise, a cash bonus, andatedopt

successfully estaishing the call center to handle Rx30 customer service. Plaintiffs do not allege
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that this denial was due to the superior bargaining power of TDS Operating, and so d&d #o st
claim of breach of the implied covenant of good faith and fair dealing.

4) Falsification or Manipulation of Employment Records

Plaintiffs allege that Defendants engaged in deceit, fraud, and misrepresemtaén
laying off Individual Plaintiffs. For its firghhase of laying off StarGuard employees, Defendants
claimed it was redting its workforce, whilestill hiring aggressivelyor its call centers. The
secondphase of StarGuard layofigas allegedly for causeretextuallyattributed toemployees’
refusalto provide Defendants with StarGuard source code. Eweepting thesas pretexts
Plaintiffs fail to state a clainfor breach of the implied covenant of good faith and fair dealing
because they do not allege that Defendants falsified or manipulated employmeid recoeate
an explanation for the layoffs. Strictly construing the fourth categpty.the employer did not
actually falsify or manipulate employment records, then it does not matter if theyempéve a
false rationale for terminatioh.Equal Emp. Opportunity @nm’nv. Avecia, InG.151 F. App’x
162, 165—66 (3d Cir. 2005).

b. I ndividual Plaintiffs without Written Employment Agreements

Patton and Schneider were employed by Defendants without written employment
agreements containing choio&law provisions. Plaintiffs contend that Pattoand Schneider’s
employment disputesonethelesare governed by Delaware law because they received paychecks
from TDS Operating, a Delaware corporation. Meanwhile, Defendants argue timatitvan
employment contract, Delaware courts would apply the “most significaatior$hip” test to
determine choice of law in @ntractcase. (D.l. 47 at 20 (citingravelers Indem. Co. v. Lake
594 A.2d 38, 47 (Del. 1991)). Defendants assert that, under the “most significant reldtionship
test, treseemployment disputewould be governedly the laws of either the state where Patton

and Schneider workedTexas and Wisconsin, respectivelpr of the state wher@eiremployer
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Transaction Data is incorporatece., Florida. h their answer, Plainté$fagain state that all
Individual Plaintiffs are paid by a Delaware corporation, without adducing authority to stipport
application of Delaware law(D.l. 48 at 20).

The Court need not decide which body of law govéhissdispute because Plaintifiave
not stated a clainunder any state’s lawlf Delaware law controlsas Plaintiffs asserBlaintiffs
have not alleged any facts specific to Patton and Schneider that sappeach ofthe implied
covenant of good faith and fair dealing fowatl employment.Under Delaware law, Pattsand
Schneides claims of breach of the implied covendatl just as they do for the other seven
Individual Plaintiffs. (See supr&ection 1ll.B.1.a.). If Delaware law does not contRigintiffs
claim fails beause theyave not attempted to stateithclaim under any other statdaw.

Because Plaintiffs fail to state a claim of breach of the implied covenant dffgitto and

fair dealing for the termination of atHl employeeghe claim is dismissed.

2. Violation of the ADEA (Count VIII)

The ADEA in relevant partprohibits an employer from failing or refusing to hire,
discharging, or discriminating against any individual with respect to compensation, terms,
conditions, or privileges of employment because of such individual’'s age. 29 U.S.C. § 623(a)(1)
The Supreme Court has held thadisparate treatment claim undiee ADEA requires age to be
the butfor cause of the adverse treatmef@ross v. FBL Fin. Servs., Incd57 U.S. 167, 16
(2009). Accordingly, the ADEA does not allow mixedotive age discrimination claimdd. at
175.

Plaintiffs have noalleged sufficient facts to create a reasonable inference that age was the
butfor cause for their termination. In support o thge discrimination claipPlaintiffs adduce

that only individuals over 40 were fired during the two wavesStdrGuard layoffs Plaintiffs
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argue that if age had not been the-tmutcause of the layoffs, Defendants would have laid off
some individuals under 40. Further, Plaintiffs claimititeviduals laid offwereable to perform

the call centeffunctionstoward which Defendants were transitioning their workfordénese
circumstantial allegations do not plausibly establish afdoutclaim of age dis@mination,
especiallygiven thatthey contradictPlaintiffs other allegations about Defendants’ improper
business motives. Plaintiffeaintain that Defendants fired Individual Plaintiffisorder to shut
down StarGuard and avoid paying the 2018 Eambto vMedex andNeuron “The firing of the

nine individual Plaintiffs as set forth above left no one at Rx30 or Transaction patialecaf
operating the StarGuard System. Without active maintenance, the system would breakdlown a
eventually become unusable by its customers. This was obviously part of the goal.” (D.l. 44 1
441).

Plaintiffs acknowledgéhat“the Court could credibly view this as a ‘mixed motive’ gase
and theyhave provideather explanations of the terminations merely to put Defendants on notice.
(Id. § 601). In theianswey Plaintiffs contend thatlaiming both bufor and mixedmotive claims
of age discrimination ipermissible argumenh the alternative. (D.l. 48 di9). Indeed, Rule
8(d)(3) allows a party to plead separate claims, even if inconsisientR. Civ. P.8(d)(3). The
flaw in Plaintiffs’ pleading is not tha mixed-motivesclaim contradicts or undermines theit-
for claim required by the ADEAEvenignoring a possible mixerhotive claim and viewing the
facts most favorably to Plaintiffs, the allegatiatiiscussed aboveo notpersuadehe Courtthat
age was the btfbor cause of the layoffs.

Plaintiffs also shoehorn into their Second Amended Camtda age discrimination claim
under state law, stating only that Plaintiffs and Defendants are located @anqusnstates, which

“may and do provide additional protections under their respective state laws.” (D.1598-1
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99). Plaintiffs do not ideifyy any specific state antliscrimination causes of action or show how
their allegationsvould support a claim under these state laws. In @n@sweing brief, Plaintiffs
imply that some states may allow mixeobtive claims of age discrimination in erapient, and
that “pleading in the alternative is not precluded at this.tim@.l. 48 at 19). As discussé,
pleading in the alternative is not precluded. But Plaintiffs have natiggdl@ mixedmotive age
discrimination claim because they do not idigrithe state law on which their claims rely.

Thus, Plaintiffs’ claim that Defendants violated the ADEA and various unggbcifate
antidiscrimination laws is dismissed.

C. L eaveto Amend

Defendants have asked this Court to disniksntiffs’ claims with prejudice because
Plaintiffs have now amended their Complaint twice, and further amendment would be futil
(D.I. 47 at 7). Rule 15(a)(2) requires that leave to amend be freely granted “when justice so
requires.” FED. R. Civ. P. 15(a)(2). A courtmay, however, deny leave to amend due to undue
delay, bad faith, dilatory motive, prejudice, and futility.re Burlington Coat Factory Sec. Litig.
114 F.3dat 1434. A finding of futility would mean that Plaintiffs woultbt be able to state a
claim under Ruld.2(b)(6) even upon further amendmeld.

Though Plaintiffs have had three opportunities to state the claims advanced indnig Sec
Amended Complaint, and each complaint has been subjeantiion to dismisdor failure to
state a claimthis Court has only now addressed the allegations substantiiRelie 15(a)(2)
counsels that Plaintiffs be given one last opportunity to amenddieiissed claims.

V. CONCLUSION

For the foregoing reasons, Defendants’ motion to dismids 4B) is GRANTED as to
Counts II, IlI, V, VI, VII, VIII, and IX. Defendants’ motion to dismiss is GRAED as toCount

| for the claims of breach of contract regarding the 2017 -Bautrand reimbursement of costs
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The motion to dismiss is DENIED as@wunt | forthe claims of breach of contract regarding the

2018 Earn-Out and the duty to consult. An appropriate order will follow.
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