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/s/ Richard G. Andrews
ANDREWS, UNITED STATES DISTRICT JUDGE:

Before the Court is the issue of claim construction of various terms in U.S. Patent Nos
6,787,514 (“the ‘514 patent”) and 6,486,116 (“the ‘116 patent”). | have considered the parties’
Joint Claim Construction Brief and two letters from the parti@l). 51; D.I. 57; D.l. 58! |
heard oral argument on June 23, 2020.

l. BACKGROUND

The ‘514 and ‘116 patents are directed to a product used in detergdm@snvention
claimed inthe ‘514 patent“stabilize[s] percarbonate in watsoluble film packaging,” and the
‘116 patent describes phosphatéreeformulationof the product.(D.I. 51 at 1 D.I. 442 ex. A;

D.l. 44-3 ex. B.

Il. LEGAL STANDARDS

“It is a bedrock principle of patent law that the claims of a patent define theiorveént
which the patentee is entitled the right to excludetiillips v. AWH Corp.415 F.3d 1303, 1312
(Fed. Cir. 2005) (en banc) (internal quotation marks omittégij.Jhere is no magic formula or
catechism for conducting claim construction.’ Instead, the court is freéatd ahe appropriate
weight to appropriate sources ‘in light of the statutes and policies that inform peatetit |
SoftView LLC v. Apple Inc2013 WL 4758195, at *1 (D. Del. Sept. 4, 2013) (quotdnglips,

415 F.3d at 1324) (alteration in originalVhen construing patent claims, a court considers the
literal language of the claim, the patent specification, and the prosecution histarigman v.
Westview Instruments, In&2 F.3d 967, 9780 (Fed. Cir. 1995) (en ban@jif'd, 517 U.S. 370

(1996). Of these sources, “the specification is always highly relevant to the claimustiostr

1 The Court will refer to docket items for Civil Action No. 18-188GA without the
corresponding docket item numbers for Civil Action No. 18-1B%%A.
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analysis. Usually, it is dispositive; it is the singlestoguide to the meaning of a disputed term.
Phillips, 415 F.3d at 1315 (internal quotation marks omitted).

“[T]he words of a claim are generally given their ordinary and customary meaning. . . .
[Which is] the meaning that the term would have to a pesordinary skill in the art in question
at the time of the invention, i.e., as of the effective filing date of the patent amplitakd. at
131213 (citations and internal quotation marks omittef).Jhe ordinary meaning of a claim
term is its meang to [an] ordinary artisan after reading the entire patelt."at 1321 (internal
guotation marks omitted).In some cases, the ordinary meaning of claim language as understood
by a person of skill in the art may be readily apparent even jodggsandclaim construction in
such cases involves little more than the application of the widely acceptadng of commonly
understood words.'ld. at 1314.

When a court relies solely upon the intrinsic evidenttee patent claims, the specification,
and the prosecution history—the court’s construction is a determination oSksveva Pharm.
USA, Inc. v. Sandoz, Ind.35 S. Ct. 831, 841 (2015Y.he court may also make factual findings
based upon consideration of extrinsic evidence, which “consists of all evidenoeakitethe
patent and prosecution history, including expert and inventor testimony, dictionaries, and learned
treatises.” Phillips, 415 F.3d at 13119 (internal quotation marks omittedextrinsic evidence
may assist the court in understanding the underlying technology, the meaning of terms to one
skilled in the art, and how the invention worKd.). Extrinsic evidence, howevgs less reliable
and less useful in claim construction than the patent and its prosecution hiktgry. (

“A claim construction is persuasive, not because it follows a certain rule, butsketa
defines terms in the context of the whole pateRénishaw PLC v. Marposs Societa’ per Azjoni

158 F.3d 1243, 1250 (Fed. Cir. 1998} follows that “a claim intgoretation that would exclude



the inventor’s device is rarely the correct interpretatio@Sram GnbH v. Int'l Trade Comm’n
505 F.3d 1351, 1358 (Fed. Cir. 2007) (citation and internal quotation marks omitted).

II. CONSTRUCTION OF UNDISPUTED TERMS

In their Joint Claim Construction Brief the parties agreed to construe “cesgarénto a
tablet format” in claim 13 of the '116 patent as “compressed into solid briquefi2$.51 at78-
79). The parties affirmed this view during oral argument and the Court adopted this ¢immstruc
(D.l. 59 at 107:18-25, 108:1-2).

V. CONSTRUCTION OF DISPUTED TERMS

During oral argument | adopted the following constructions

Claim Term Construction

“granulated percarbonate compound” (5 Plain meaning.
patent claims 1, 8ygranulated percarbonate”
(116 patent claim 1)
“for use in detergat products storable in PV/ Preamble is limiting; lain meaning.
film packaging” ('514 patent claim 1)
“is capable of being stored in a wataluble| Plain meaning.
PVA film packaging for at least nine months”

(116 patent claim 1)
“does not include &eolite, a perborate or | "does not include any zeolite, perborate,
phosphate” ('116 patent claim 1) phosphate”

| reserved judgment on the following terms: “a blend encapsulating the percarlitsiate”
patent claims 1, 8); “a blend which encapsulétespercarbonate” (116 patent claim 1); and “a
phosphate” ('116 patent claim 1).

A. “a blend encapsulating the percarbonate” ('514 patent claims 1, 8)a blend
which encapsulates the percarbonate” ('116 patent claim 1)

During oral argument Plaintiff and Defendants agreedcaostrue encapsulate as
“enclosingand surroundinghe percarbonate.(D.l. 59at34:14418, 35:2124, 362-4). The Court

will adopt that construction. For the term & blend” the Court will adopt the following
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construction“one or more physically intermingled componént¥he reasoning for thCourt’s

constructionis detailed below.The Court adopts the following full construction for the claim

terms:
Claim Term Construction
“a blend encapsulating the percarbonate” ('} “physically intermingled componen
paent claims 1, 8) enclosing and surrounding the percarbonat
“a blend which encapsulates the percarbon{ “physically intermingled components whig
(116 patent claim 1) enclose and surround the percarbonate”

1. Background of the ‘514 and ‘116 patents.

Sodium percarbonate is a bleaching agent used in detergent pro(idts44-2 ex. A
1:2930; D.I. 443 ex. B1:12-13, 1:2223). Sodium percarbonatis unstablevhen “combined
with components of a high moisture contenD.l. 44-2 ex. A 1:3032; D.l. 443 ex. B 1:2225).
The invention ensures tlpercarbonatés stablein awatersolublefilm that can be stored fat
least nine months. (D.l. 42ex. A 4:4548; D.l. 443 ex. B, 1:5457). This*fully built detergerit
system can then bhesed in commercial laundries, domestic dishwaslaa® domestic washing
machines.(D.l. 44-2 ex. A1:26-27, 1:45-48D.I. 44-3 ex. B1:20; 1.44-4%. Thepercarbonates
stabilizedwhen surrounded bylalend of chemical component¢D.l. 44-2 ex. A 1:5052, 2:17
19; D.l. 44-3 ex. B 1:47-50, 1:55-p6

In the specificationof the ‘514 patenthe inventor indicates thaeferredembodiment of
the chemical blendurrounding the percarbonai® sulphate carboxymethyl ellulose and a
nonionic surfactant (D.l. 442 ex. A 1:53-54). The ‘116 patentdescribesthe blend as a
combination ofsulphate carboxymethyl celluloseand a nonionic surfactant with the ideal
embodiment consisting of sodium sulphate, carboxymethyl cellidosea nonionic surfactant.

(D.l. 44-3 ex. B 1:4951, 1:5859). Both the ‘514 and ‘116 patentlescribe a “powder/liquid



blend” that encapsulates the percarbonate to form a “dust free granule of adawhétss that
150 microns.” (D.l. 44-2 ex. A 4:35-37, 4:62-68;1. 44-3 ex. B 4:26-28, 4: 54-56

2. The parties’ proposed constructions.

Plaintiff's proposed construction is “a mixture of substaricg®.l. 51 at 6). Plaintiff
argueghat the specifications indicate thaventor used&dblend” in a way that is consistent with
the “broadest understanding of ‘mixture.” (D.l. 51 at 7). Plairdifects the Court t@ 19%
publication ofthe “Cambridgenternational Dictionary of Englishwhich ddines“blend” asthe
verb “tomix or combine togethgrandto the1997 edition of aextbookon powder mixing where
mixture is decribedas asynonym for blend. (D.l. 51 at 7 n.5, 27; D.l. 52-3 ex. 4tB34 D.I.

54-1 ex. 130 at 2. Thetextbookdefines mixture as “the product of the physical intermingling
of more than one finely divided component wilemsecomponents retain their physical identity.”
(D.I. 54-1 ex. 130 at 2). Plaintiff also argues that Defendants’ constructionséadtations into

the term that are not supported by any intrinsic evidence presented to the Court. (D.l. b1 at 7-9

Defendants’proposedconstruction is a “uniform, permanent combination of chemical
ingredients resulting in an entirely different combination with its own unique properizs. 51
at 6). Defendants argube specifications of both patents are consistent with Defendants’
construction of “a blend,” and that the inventor disavowed thestenm ture’ and “mixed”during
patent prosecution. [.I. 51 at 1415). Defendants argue that the percarbonate must be
encapsulated by a barrier to moisture thabihuniform and permanent to prevenbisture from
reaching the percarbonate. (D.l. 51 at1®}. Defendants also base their construction on three
pieces of extrinsic evidence: a chemical dictionary and two web arti@els.51 at 14-15).

3. Defendants’ construction.



Defendantsargwe that Plaintiff's proposed construction cannot be correct because the
invenor disavoved “mixture” and “mixed’during the prosecution of the ‘514 patent. (D.l. 51 at
14). The Court cannot agre&th this conclgion. The doctrine of prosecution disclaimer requires
a“clear and unmistakablldisavowal. Mass. Inst. of Tech. v. Shire Pharm., In839 F.3d 1111,
1119 (Fed. Cir. 2016Qquoting3M Innovative Props. Co. v. Tredegar Corp25 F.3d 1315, 1325
(Fed. Cir. 2013) During the prosecution of the ‘514 patent the inventor sedirat the prior art
did not teach or suggest the encapsulation of percarbo(iate.44-4 ex. Cat JA064065, JA
068). There wasno disavowal of thevords “mixture” or “mixed”in the exchange, onlthe
inventor’s assertiorthat the mixing process described in prior ad dot necessarily teach
encapsulation.

Defendantssecond argument is thamixture’ and “blend” have differebh meaningdo a
person of skill in the art, an argumehey supportvith extrinsic evidencé. (D.l. 51 at 14). Two
pieces othis evidence wer@ublished after the claimed invention, one of whigs written by a
“technical copywriter andnarketer’and the other of which has no author listie thirdhas no
listed publication date. (D.l. 53ex. 3 D.l. 535 ex. 5; D.l. 534 ex. 4respectively. In arriving
attheproper construction, the Court must “accord a claim the meaning it would have to a person
of ordinary skill in the art at the time of the inventioririnova/Pure Water, Inc. v. Safari Water

Filtration Sys., Inc 381 F.3d 1111, 1116 (Fed. Cir. 2004). eT@ourt attachekttle weight to

2 Defendants’ construction is derived from a synthesis of three pieces ofiexdtiitence that
Defendants use to characterizebtand” as “auniform, permanent combination of chemical
ingredients resulting in an entirely different combination with ite omique properties.(D.l.

51 at 6). Blending is described as “a process which combines different ingredientseand [t
result obtained is the chemical compound with its unique proper{ipsl.”"53-3 ex. 3 at L

Blending results in “a chemical comyrad with its own unique propertiés(D.l. 53-4 ex. 4 at

2). “This chemicalvill normally bepermanently blended and cannot be separated back into its
original components.” (D.l. 53-4 ex. 4 at 2). Blend is “[a] uniform combination of two or more
materals.” (D.l. 53-5 ex. 5 at 168).



Defendants’ extrinsic evidenc®efendants have given the Court no indication that the extrinsic
evidence was applicable at the tiofeheeffective filing date for thé514 and ‘116 patent$ (D.1.
44-2 ex. A atlA-002; D.l. 44-3 ex. B alA-010).

Defendants’ last argument rests on the assertion thatcth@struction's necessitated by
the purpose of the inventica-to prevent percarbonate from reacting with moisfu¢®.1. 51 at
15). The Court does not find that Defendants construction necessarily follows froratédue st
purpose of the invention. The consequence of adopting Defendants’ construction wouteble
numerous limitations into the terfa blend.” These limitations are‘uniform;” “permanent;”
“entirely different combination;” and “with its own unique propertiegD.l. 51 at 6). These
limitations are not consistent with the specifications or claims of the ‘514 or ‘1&6tpatD.l.
442 ex. A; D.l. 443 ex. B). Forexamplethere is nothing iritherof the patents’specifications
or prosecution history to suggest that a person of ordinary skill in the art would undéastand
blend” to mean a product that is “permanent” or one “with its own unique propeotigkat it
results in an “entirely different combination.(D.l. 51 at 6). These limitations are based on
Defendants’ extrinsic evidenaghich is not contemporaneousith the patents’ effective filing
dates Supran.2. Finally, mporting auniformity requirement intdablend” makes the terrmore
ambiguous not less Defining a blend as uniform would require the Court to define what
uniformity means, but there is no intrinsic evidence or extrinsic evidence that support the
Court’sconstruction. The degree of uformity — or homogeneity —s a function of “the scale

of scrutinywith which one examines the mixture(D.l. 54-1 ex. 130 at 45). For example a

3 During oral argumen®laintiff asserted that the effective filing date for the ‘514 patent was
1997 and 1998 for the ‘116 patent. (D.l. 59 at 9:8-9, 10:23-11:2). The foreign priority dates in
thetwo patents correspond to Plaintiff's assertions. (D.l. 44-2 ex. A at JA-002; D.l.48B3 e

at JA010).

4 Defendants use a leaky roof analogy to buttress their argument. (D.l. 51 at 15).
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cake batter may seem unifoifrom three feet awaybut close examinatiomay reveal that the
batter’sconstitueningredients are not evenly dispersed. Because Defendants’ construction is not
supported by intrinsic or extrinsic evidence, the Cdadiines tcadoptit.

4. Plaintiff's construction.

Plaintiff's construction— which essentially substitutéise word" mixture’ for “blend” —
is no more viable than Defendants’ construction. The Court cannot conclude that sodpshiguti
word mixture for blend provides more clarity wheétaintiff asserts thathe two words are
essentiallysynonymous.(D.l. 51 at 7 n.5, 27; D.l. 53 ex. 2B at134; D.l. 541 ex. 130 at 2).

The Court will not substitutéa mixture” for “a blend” in light of the principle that “[t]he
construction that stays true to the claim language and most naturally aligns with ethis pat
description of the invention will be, in the end, the correct constructi®hillips, 415 F.3d at
1316 (quotingRenishawPLC, 158 F.3d 1250

5. The Court’s construction.

The Court does natdopt the plain meaning of the tefan blend” as this construction
would not resolve the dispute between the part&=eO2 Micro Int'l Ltd. v. Beyond Innovation
Tech. Ca.521 F.3d 1351, 1361 (Fed. Cir. 2008). The intrinsic evidence for the ‘514 and ‘116
patentsdoes not shed light on the proper construction of élend,” but the extrinsic evidence,
namely theéextbookon the principles of powder mixingpesprovide the Court with a definition.

(D.I. 541 ex. 130 at 2). In thetextbook amixture is defined a&he product of the physical

> The textbook was published in 1997, one year befodethe same year as #iféective filing
dates of thel16 and ‘514 patents, respectively. (D.l. 54-1 ex(Q3D.1. 442 ex. A at JA-002;
D.l. 44-3 ex. B at JA-010). The Court affords this definition more weight because iticspe
to the relevanart and is more contemporaneous with the patent filings. The other definitions
provided to the Court were either much later than the patent filings or from a much more
generalpurpose dictionary.



intermingling of more than one finely divided component[s] when those components retain their
physical identity.”(D.l. 54-1 ex. 130 at 2). If*blend and “mixture’ aresynonymsthen through

a simplesyllogism*“a blend”can be defined as “the product of the physical intermingling of more
than one finely divided componentighen those components retain their physical identitihé

Court will not adopt the phrases “finely divided” or “when those components retaiphlysical
identity” because a construction that includes these phrases would import Imsiiatmthe term

that are not supported by the language of the pat@idts.44-2 ex. A; D.I. 443 ex. B). The Court

N W

will adopt the following construction for the terrfia blend:” “physically intermingled
components.”

B. “a phosphate” ('116 patent claim 1).

The claimed invention describes a phosptiicge detergentformulation to reduce the
detrimentalenvironmental effects of detergentéD.l. 44-3 ex. Bat 1:37-4Q 1:4345). In the
specificatiorof the ‘116 patenthe inventocharacterize$a phosphateas a compound that causes
negative environmental effects, promaesubilization aids detergency, and is used in detergent.
(Id. at 1:37-40). The parties agree that the purpose of the phosphate-free formulation disclosed i
the “116 patent wasnvironmentalpreservationbut disagree about the scope miosphorous-
containing compoundthat are encompassed by the term “a phosphdi@.l. 51 at65-66, 69).
The Court will construe “a phosphate”‘@odium tripolyphosphate and sodium pyrophosphate
The reasoning for the Courtcisionis detailedbelow.

1. The parties’ proposed constructions.

Plaintiff's proposed constructiasf “a phosphatefs “a salt of phosphoric acid (D.I. 51

at 65). The ‘116 patent’s specificatiomlescribes & phosphateas acompound that is used in

detergent,causes negative environmental effeeisd promotesolubilizationand detergency
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(D.l. 44-3ex. Bat1:37-40). Plaintiff argues that a skilled artisan would know saltghaisphoric
acid are the only phosphatentaining compounds that meet sberiteria. (D.l. 51 at ®).
According to Plaintiff’'s expert person of ordinary skill in the art would know salts of phosphoric
acid contain the chemicalbstructureghat mediatesolubilization and detergency and result in
negative environmental effectéD.l. 51 at 6566). Plaintiff also argues Defendants’ construction
is too broad in that it would encompass compounds that would never be used in detergents, such
as organophosphates, as well as phosphaoo&ining compounds that would be used in a
“phosphate-free” detergent formulation. (D.l. 51 at 66, 73).

Defendants argutha “a phosphate’should be construebroadly to includé'an anion,
salt, functional group or ester derived from an acid containing phosphorous.” (D.l. 51 at 65).
Defendants arrive at their construction through the ustwf general dictionaries and one
technical dictionary. (D.l. 51 &7-68). Defendantsargue that Plaintiff uses the specification
improperly limit the scope of the claim term “a phosphia{®.l. 51 at 69).Defendants also refer
to a2006research articlén the Journal of Business Chemistaynd a2002 E.U. environmental
report that describe hoelementaphosphorous causeegative environmental effects. (D.l. 51
at 68). Defendants then argue thatause elementphosphorus —the source of environmental
harm — can be found in any compound containing ghasousit is improper to limit the
construction of “a phosphate” to a salt of phosphoric acid. (Dat69, 71).

2. Defendants’ construction.

Defendants argue that the specification should not be used to limit the canmstaiict
phosphate.” .. 51 at 69). Defendantsalso argue that that the inventor contemplated any
compound containingghosphorousecause thepecificationrefers to environmental damage

caused byletergents witlphosphates (D.l. 51 at 68-69. These twaqpositionsare in tension f
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the environmental impact of phosphates can be used to arrive at a proper conssuetipithe
other characteristicof “a phosphate — a compoundused in detergent thapromotes
solubilizationandaids detergency— canalso be used(D.l. 44-3 ex. Bat 137-40).

“[T]he specification is ‘the single best guide to the meaning of a disputed’tePmillips,
415 F.3d at 1321 (quotinditronics Corp. v. Conceptronic, Inc90 F.3d 1576, 1582 (Fed. Cir.
1996)). While the Court must avoid the danger of “reading limitations from the spegcifcatto
the claims,” theCourt’'s construction of the claim term mualso “be consistent with the
specification.” SeePhillips, 415F.3d at1316,1321 Quoting Vitronics Corp. v. Conceptronic,
Inc., 90 F.3d 1576, 158(Fed. Cir. 1996)). The Court attaches little weight to the extrinsic
evidence Defendants use to arrive at their construetidive dictionarieswith publication dates
ranging from 2007 to 2020(D.I. 51 at67-68 D.l. 535 ex. 5; D.l. 5% ex. 6; D.l. 537 ex. 7;
D.l. 53-8 ex. 8; D.I. 53 ex. 9). Even if the Court were to determine Defendants’ definition is one
thata skilled artisanvould haveat the time of the patent’s effective filing déte Court must still
determine “how the specification implicitly limits that definition” in order to avoidri$farming
the meaning of the claim term to the artisan into the meaning of the termaibstinact, out of its
particular context . . . .” (D.l. 48 ex. B at JA010); Phillips, 415 F.3d at 1321. For the
aforementioned reasons, the Court declines to adopt Defendants’ construction.

3. Plaintiff's construction.

Plaintiff's construction of “a phosphatés “a salt of phosphoric acitl. (D.l. 51 at65).
Plaintiff arrives at thigonstructionby way ofits expert (D.l. 51 at 6566). The Court should
disregard “conclusory, unsupported assertions by expdrtsllips, 415 F.3d at 1318Plaintiff's
expert report cites several technical manuals, buxtpert largelyeliesonan inorganic chemistry

textbook — publisheih 1972— andtwo chapters of a technical encyclopediapublishedin
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2019 —to supporhis construction (D.l. 528 ex. 2at 57 {1 2025; D.l. 52-11 ex. 2C at 1; D.I.
52-12 ex. 2D; D.I. 5223 ex. 20 at ). These two publicatiodatesare well before and well
after theeffectivefiling date of the ‘116 paten{D.l. 44-3 ex. B atJA-010). The2019 publication
does support Plaintiff's expert’s construction, but the passages cited in the 1972 publication do no
clearly definé'a phosphie” as"a salt of phosphoric acid.(D.I. 5211 ex. 2€ at1-2, D.l. 52-12
ex. 2D at 396-397. The Court sees no reason why Plaintiff's 2019 document should be given
any more weight than Defendants’ extrinsic evidence that was published388:rThis leaves
the Court with the 1972 tdxbok, which doesclearly not state thata phosphateis a salt of
phosphoric acid(D.l. 5212 ex. 2-D.

4. The Court’s construction.

After finding a majority of the parties’ extrinsic evidence to be irrelewhstCourt is left
with the ‘116 patenta 2002 BJ. Environment Directorate Report describing the impact of
phosphates and alternative detergent builders on the envirgrandrd 198 publication on the
properties of detergeirigredients (D.l.44-3 ex. B; D.l. 5311ex. 11; D.l. 5210ex. 2B). The
characteristics of “a phosphate” described in the patent specifieatimeimely a compound used
in detergent,which has negative environmental impacts, and promotes solubilization and
detergency— provide guidance as to the most relevant typestoisic evidence(D.l. 44-3 ex.
B at 1:3740). The ‘116 patent also claims a foreign priority date of July 10, 1998 in Great Britain
and the specification refeto “[florthcoming European legislation” whickuggestshe E.U. is a
relevant geographical area. (D.l. 448 B at JA010). In light of the priority datethe industry,
and the Hropean focushe Court independdgtidentifieddocumentsvrittenbetween 1989999
that pertained to thiypes of phosphorousontaining compoundhat werein detergerg sold in

the E.U., the environmental harm caused by these compounds Anelgulations related to these
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compounds The Court then asked the parties to submit letters describing how these pieces of
evidence did or did not support their respive constructions(D.l. 56). Each partysubmitteda
letter. (D.l. 57;D.l. 58).

The Court asked the parties to reviesvendocuments The onesvith the most relevance
are al998 version of the E.U. Detergents Ingredients Datafid§¥y; a EuropeailCommunity
CommissionDecision on May 28, 1999 establishing criteria flishwasher detergents be
awarded arfecolabel; anda European EconomiCommunity Commission recommendation
from September 13, 1989 outlining suggested labeling requirements for detergentsuaimg cle
products. D.l. 57-3 ex. G D.l. 57-5 ex. E; D.l. 576 ex. §. All three of these documents
distinguish “phosphatedfom other phophorous-containing compounés(D.l. 57-3 ex. Cat 2-

3; D.I. 575 ex. Eat§ 2.3 D.l. 57-6 ex. Fatart. 2.1). These distinctions clearly establish that
during 1998, for the purposes of detergent labeling in the E.U., “a phosphate” refersesetl
of phosphorous-containing compounds rather than all phosphorous-containing compounds.

These documents hetpe Courtidentify what a phosphate is nbut the Court must also
identify what a phosphate fsAccording to the ‘116 pateyita phosphate” ist compound used in

detergent, whichasnegative environmental impacts, gsrdmotes solubilization and detergency.

%The 1999 Community Commission Decision contains a scoring and calculation system that
separates phosphates from non-biodegradable organic compounds. (D.l. 57-5 ex. E at § 2.1).
The Commission Decision refers the reader to the E.U. Detergents Ingré&hgaitase (DID)

for a list of detergent ingredients, and both phosphates and other compounds containing
phosphorousre separately listed in the DIDD.I1. 57-5 ex. E at § 2.3; D.I. 57-3 ex. C at 2-4).

In the DID phosphates are categorized as inorganic, soluble builders while phosphodate
phosphate estefare categorized as nrbrodegradable organic compounds. (D.l. 57-3 ex. C at 2-
4). The European Economic Community Commission recommendation also lists phosphates and
phosphonates as separate ingredients for the purposes of detergent labeling. 6(Ex. Bat

art. 2.1).

A phosphate is na phosphonate or a phosphate es$ee supraote 6.
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(D.l. 44-3 ex. B at 1:3740). Phosphates were used as “builders” in detefgemtilations® (D.I.

52-10 ex. 2B at4). Builders reduce water hardness, create the conditions for optimal soil kemova
prevent soil redeposition, and serve as an alkaline buffer. (D.l. 52-10 ex. 2-B at 4). Bisluers a
facilitate solubilization of detergent componehtgD.I. 5311 ex.11 at 12 § 2.2.1).Sodium
tripolyphosphat¢STPP)and sodium pyrophosphate were the only builders used in detergents until
the early 1980svhenthey were gradually replaced by aphosphatésased builders® (D.I. 52-

10 ex. 2B at 4). The 1998 edition of théID only includesSTPR themaintype of phosphate-
based buildeusedin European detergents in 1998, not sodium pyrophosphdi.1. 57-3 ex. 3

at2 D.I.5311ex.11at13; D.I.5B ex. Eat 8§21 The 1999 Communit€ommission Decision
usedSTPP as a stand for all phosphates, which suggests European regulators were primarily
concerned with STPand not sodium pyrophosphatéD.l. 57-5 ex. E §2.1 n.1). According to
the2002 E.U. Environment DirectoralReport,STPP was responsible for 50% of the bioavailable
phosphoroush municipal wastewater(D.l. 53-11 ex. 11 at 1) Excessioavailable phosphorous

led to negative environmental impacts that prompted limitations and outright ba®% Rfin

detergenproducts. (D.l. 53-11 ex. 11 at 1; D.l. 52-10 ex. 2-B at 4).

8 Sodium tripolyphosphais referred to as type of builder in the 1998 E.U. Detergents
Ingredients Database. (D.l. 57-3 ex. 3 at 2).

® These functions collectively promatelubilizationand detergency.

101n Europepetween the mid980s and thearly 1®0s, sodium tripolyphosphate was
graduallyreplaced by Zeolite A— which does not contain phosphorous. (D.l. 53-11 eat11
2). Sodium tripolyphosphate and sodium pyrophosphate were not replaced with other
phosphate-based builddrecause the purpose of thdstitutebuilders was to reduce the
amount of phosphorous released into the environment. (D.l. 52-10 ext 2:B.1. 53-11 ex.
11 at 67).

11 The 1998 .U. Detergents Ingredients Databapecificallyrefers tosodium tripolyphosphate,
and does not include any other phosphates in the section of the ingredients list devoted to
detergent builders. (D.l. 57-3 ex. C at 2-3).
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Collectively, these facts support the assertion that SPpR¥Inotedsolubilization and
detergency, was in European detergeo#gised evironmental harmandwas the subject of
European legislation that limited its use in detergentse Court finds that the weight of the
intrinsic and extrinsic evidence supports the construction “sodium tripolyphosphate amd sodi
pyrophosphaté While European regulators were primarily concerned with STPP, they did not
explicitly state that STPP was the only phospiiateed builder used in European detergent
formulations. The Court will not limit the construction of “a phosphate” to “sodium
tripolyphosphate” alone and includes “sodium pyrophosphate” with the understanding that sodium
pyrophosphate was the only other phosphatsed builder used in detergents during the relevant
time period. (D.l. 5210 ex. 2B at 4). This construction isonsistentith the specification of the
116 patent andthe extrinsic evidencéom the relevant industry, time pericghd geographical
area Collectively this evidencgemonstrges how"a phosphateivould be understood leyskilled
artisanreading the ‘116 patent in 1998.

V. CONCLUSION

The Court adopts the following constructson

Claim Term Construction

“a blend encapsulating the percarbonate” ('} “physically intermingled componen

patent claims 1, 8) enclosing and surrounding thercarbonate”

“a blend which encapsulates the percarbon| “physically intermingled components whig

(116 patent claim 1) encloses and surrounds the percarbonate”

“a phosphate” ('116 patent claim 1) “sodium tripolyphosphate and sodiu
pyrophosphate

Within five days the parties shall submit a proposed order consistent with this

Memorandum Opinion suitable for submission to the jury.
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