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Meribe
RICT JUDGE:

Before the Court is a motion to dism(&.1. 14) pursuant tdRules12(b)(1)and12(b)®)

A, U.S. DI

of the Federal Rules of Civil Procedure, filed by Defendants Richard J. Gegpenka his
capacity as the Secretary of Finance for the State of DelawareteBRe Mayrack, in her capacity
as the State Escheator of the State of Delgveaid Michelle M. Sullivan, in her capacity as the
Assistant Director for the Department of Finance for the State of Delawalleciwely
“Defendants”) seeking dismisd ofthe Complaint (D.I. 1) filed by Plaintiff Univar, IncYnivar”

or “Plaintiff”). Plaintiff opposes the motion. For the reasons set forth belovenDahts’ motion
to dismiss the Complaiig grantedin-part and denied-part.

l. BACKGROUND1

This case requests the Court review the constitutionality of certain provisions of
Delaware’s Eschest.aw? (commonly referred to as the “UPL”), Delo@e Ann. tit. 128 1101
et seq.An escheat is a procedure by which “a sovereign may acquire title to abdrmtoperty
if after a number of yars no rightful owner appearsTexas v. New Jerse$79 U.S. 674, 675
(1965). In Delaware, the UPBsamended in 2017, authorizes the State Escheator to enforce the
UPL and “[e]xamine the records of a person or the records in the posse$san agent
representative, subsidiary, or affiliate of the person under examination in ordetetmide
whether the person complied with [the UPL],” Del. Code Ann. tit.812171(1). Following the

2017 amendmenthé State Escheator may “[ijssue an administeatsubpoena to require that the

1 This recitation is based, as it must be at this stage, on taking as true-aglead#d factual
allegations in the Complaint.

2 This is not the first time aspects of tb¥L have been challengedSee, e.g.Plains All
American Pipeline, L.P. v. Thomas Cp2R1 F.Supp.3d 547, 2016 WL 4414773 (D. Del.
Aug. 16, 2016)Marathon Petroleum Corp. YCook 208 F. Supp. 3d 576, 578 (D. Del.
2016); andremplelnland, Inc. v. Cook192 F. Supp. 3d 527, 531 (D. Del. 2016).



records specified [by the State Escheator] be made available for examinatianagrifb]ring
an action in the Court of Chancery seeking enforcement of an administiapeesa issued
under fhe UPL].” Del. Code Ann. tit. 12, § 1171(3), (4).

Univar is a public corporation organized under the laws of the State of Delaviara wi
principal place of business in lllinois. (D.l. 1 § 7). On December 11, 2015, Defemdantsed
Univar that it was the subject of an unclaimed property atithié¢ (Audit”) to be conducted by the
State of Delaware’s agent, Kelmar Associates, LLC (“Kelmar?d. {1 1, 21). Kelmais
employed by the State of Delaware @mtingencypased on the amount that the state is able to
recover fronthe targets that Kelmar auditdd.(T 52). Aletterfrom the State Escheatootified
Plaintiff that the purpose of the Audit was to “determine [Univar’'s] compliavite Delaware
escheat laws,” and that “the scope of the examination will be for tloel €86 through present.”

(Id. T 55). On December 22, 2015, in a subsequent letter, Defendant Whitaker notified Plaintiff
that “the notice contained an error in paragraph thwe correct scope of the examination will be

for period 1991 through preseht(ld. § 56). Defendant WhitakeequestedPlaintiff to “have
available all of Univar prior years’ reports of unclaimed property and supportingnémtation

for all states.” (Id. § 57). From December 11, 2015 through March2018, Kelmarsolicited
nineteen (19) additional states to join tadit. (d.  58). Following the first letter from
Defendant Whitaker, Plaintiff, through counsel, sent a response to the state andd(glimag
concerns about the Audit and the confidentiality of Univar’s records and proprietaummyation.

(Id. 1 59). For the next several months, Univar communicated with Kelmar about a potentia
Confidentiality and NofDisclosure Agreement, but the parties were unable to come to a
compromise. Ifl. 1 6665). An employee at Kelmar wrote to Plaintiff’'s attorney on May 2, 2016

to “remind [them] that several of the other states have made it clear that Urnuédt phoceed



with their examinations regardless of whether the parties’ agree on &epcwafidentiaty
agreement” and threatened that “[a]bsent progress, we will update the states raggzinicg the
lack of cooperation.” I€l.  63;see alsad., Ex. A at 62). On September 23, 2016, Kelmar sent
seventeen (17) emails to Plaintiff indicating that ankaal team would conduct seventeen (17)
separate audits, with information tailored to each of the participating stéde§.66). Plaintiff
objected to Kelmar’s plan.Id. 1 67). Kelmar again threatened to “report Univar's continued
delay to the autharing states.” Id. 1 68). On May 9, 201 &elmar informed Plaintiff that three
(3) additional states had been added to the Auttit.{(70). Then, on July 31, 2018, Defendant
Whitaker wrote tdJnivar on behalf of th&tate of Delaware to dematigiat Plaintiff comply with

the Audit. (d.f 72). Finally, on October 30, 2018, Delaware issusthpoena the Subpoena”)

to Univar, pursuant to the amended URiquesting all information appearing in Kelmar’s initial
document request, including: teeturns; consolidating income statements; consatigétalance
sheets; consolidiag cost of goods sold; detailed state apportionment schedules; cash managers,
shared services entities, and common paymaster entities; G/L numbers and macdogers; and
prior audits or voluntary disclosure agreementd. {{ 7475). TheSubpoenaequired that
documents be produced on December 3, 20IB.7 (75).

Rather tharcomplying with theSubpoenaPlaintiff filed the Complaint in this case on
December 3, 2018(ld. at 1). Plaintiff alleges ten counts against Defendants for: unreasonable
search and seizure (Count 1); violation of substantive due process (Count II);,oriadti
procedural due process (Count lll); violation of the ex post facto clause (Count IV); an
unconstititional taking (Count V); a violation of equal protection of the laws (Count VI);
“injunction” (Count VII); “void for vagueness” (Count VIII); violation of federabmmon law

(Count IX); and “attorneys fees” (Count X)Id( 11 77#154). The Complaint



sed&s a declaration that the State of Delaware, through its agent and auditor,
[Kelmar has subjected and continues to subject, Univar to an unclaimed property
audit (“Audit”) under12 Del. C. 8§ 117%t seq]sic] that (1) infringes on Univar’

[sic] right under the Fourth Amendment to the United States Constitution to be free
from unreasonable searches and seizures; (2) deprives Univar of its substantive due
process rights under the Fourteenth Amendment to the United Statsstution

(3) deprives Univar ofts procedural due process rights under the Fourteenth
Amendment to the United Stat€onstitution (4) has subjected Univar to an
unconstitutional taking of private property for publigse without just
compensation; and (5) has violated Univar’s Fourteenth Amendment right to equal
protection of the laws.

(Id. § 1). The Complaint, moreover “seeks a declaration that Delaware’s retecagglication
of 12 Del. C. 8§ 1176, as amended in July of 2010 and again on February 2, 2017, to allow the State
Eschetor to estimate a holder’s liability when the holder has failed to maintain adequatds
when Delaware law did not require the holder to maintain records during the perioedcbyer
the audit, is a violation of the Constitution’s Ex Post Facto andHDoeess Clauses.”ld( T 2).
Lastly, theComplaint asks the Court to declare that the state’s estimation methodologgsviola
the due process clauseat the use of Kelmao conduct a mulistate audit violates the due process
clause by exposing confidential and proprietary records to public inspection, abelhatare’s
contingentfee compensation arrangement with Kelmar vialatéivar's due process rights
“because Kehar is the real party in interest that selects the audit subjects and performaligil le
significant audit tasks and assessments, which results in Univar submittinguee d® a self
interested party.” I¢. 1 35).

On Deember7, 2018, Delaware fd a Verified Complaint against Univar in the Delaware
Court of Chancery seeking an Order requiring Univar to comply with the Subpoena. (&tl. 16
1). On April 11, 2019, Vice Chancellor Slights granted Univar’s motion to stagliamcery
Court action “for the sake of efficiency and the orderly adjudication of thstble constitutional
issues” by this Court. (D.l. 22, Ex. B at 45:46:4). The Vice Chancellos order has been

affirmed by the Delaware appellate courts.



The motion to dismiss presently before the Court (D.I. 14) “requests that this Godune de
jurisdiction over a declaratory judgment action to allow the state couensyamt opportunity to
resolve . . . questions of state law” and, alternatively, dismiss “each clalme Damplaintfor
failure to state a claim upon which relief can be grant€di’ May 31, 2019, the Court ordered
the parties to submit letters “outlining which, if any, of Plaintiff's claims may beegpiible to a
challenge of ripeness and the legal basis upon winiglsach assertions are base(D.I. 28).

In response, Defendants contend that “[u]nderlying eabDiefiindants’ arguments seeking
dismissal is the fundamental premise that Univar’s claims are not ripe for reyi@w.30 at 1).
Conversely, Plaintiff “asserts that all of its claims are ripe under thé degadardset forth by
the Third Circuit Court of Appeals ifMarathonandPlaing” statingthat “[o]nce the State sought
to enforce its auditelated requests for information on October 30, 2018 each of Univar’s claims
became live, actionable and ripe for adjudication, because the threat of fatarebbcame
sufficiently immediate to constitute a cognizable injury.” (D.l. 33(@iting Marathon Petroleum
Corp. v. Sey of Fin. for Delaware876 F.3d 481, 497 (3d Cir. 201&hdPlains All American
Pipeline, L.P. v. Coqk866 F.3d 534 (3rd Cir. 2@))). After review of the facts at issue and
relevant Third Circuit precedent, the Court finds that alltivotof Plaintiff's claims arenot ripe.

The two ripe claims state a claim upon which relief may be granted and therefore will not be
dismissed.

. LEGAL STANDARD

A. L ack of Subject Matter Jurisdiction and Ripeness under Rule 12(b)(1)

“If the court determines . . . it lacks subject matter jurisdiction, the court nsusisd the
action.” Fed. R. Civ. P. 12(h)(3). Motions brought under Rule 12(b)(1) for lack of subjeet mat

jurisdiction may present either a facial or factual chakkeioghe court’s jurisdictionLincoln Ben.



Life Col. v. AEI Life, LLC800 F.3d 99, 105 (3d Cir. 20154 challenge is facial when a motion
to dismiss is filed prior to an answer and asserts that the complaint is jurisdligtitai@ient on

its face. Cardio-Medical Assoc., Ltd. rozerChester Medical Center21 F.2d 68, 75 (3d Cir.
1983). In reviewing a facial challenge under Rule 12(b)(1), the standards réteRame 12(b)(6)
apply. Lincoln, 800 F.3d at 105 (“In reviewing a facial attack, the court must only conkigler t
allegations of the complaint and documents referenced therein and attaetetd, tin the light
most favorable to the plaintiff’). A plaintiff bears the burden of establishing Suivjatier
jurisdiction. Id. Ripeness challenges are properly brought pursuant to Rule 12(Bg#&)e.q,

NE Hub Partners, L.P. v. CNG Transm@siCorp, 239 F.3d 333, 341 (3d Cir. 2001).

B. Failureto State a Claim Under Rule 12(b)(6)

When presented with a motion to dismiss for failure to state a claim pursuant to
Rule 12(b)(6), district courts conduct a typart analysis.Fowler v. UPMC Shadysid®&78 F.3d
203, 210 (3d Cir. 2009). First, the Court separates the factual and legahtlesh a claim,
accepting “all of the complaint's wetlleaded facts as true, but [disregarding] any legal
conclusions.” Id. at 21011. Second, the Court determines “whether the facts alleged in the
complaint are sufficient to show . . . a ‘plausiblaimi for relief.” Id. at 211 (quotingAshcroft v.
Igbal, 556 U.S. 662, 679 (2009)).

“To survive a motion to dismiss, a civil plaintiff must allege facts that ‘raise atagblief
above the speculative level on the assumption that the allegatihresagoamplaint are true (even
if doubtful in fact).” Victaulic Co. v. Tiemam99 F.3d 227, 234 (3d Cir. 2007) (quotBell Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007)). Dismissal under Rule 12(b)(6) is appropriate if a
complaint does not containuficient factual matter, accepted as true, to ‘state a claim to relief

that is plausible on its face.Tgbal, 556 U.S. at 678 (quotingpvombly 550 U.S. at 570kee also



Fowler, 578 F.3d at 210. A claim is facially plausible “when the plaintiff pléadial content

that allows the court to draw the reasonable inference that the defendsoleifoli the misconduct
alleged.” Igbal, 556 U.S. at 678. The Court is not obligated to accept as true “bald assertions” or
“unsupported conclusions and unvearted inferences.”Morse v. Lower Merion Sch. Dist.
132F.3d 902, 906 (3&ir. 1997);Schuylkill Energy Res., Inc. v. Pennsylvania Power & Light Co.

113 F.3d 405, 417 (3d Cir. 1997). Instead, “[tjhe complaint must state enough facts to raise a
reasonhle expectation that discovery will reveal evidence of [each] necessary element” o
plaintiffs claim. Wilkerson v. New Media Tech. Charter Sch. ,Ife22 F.3d 315, 321

(3d Cir. 2008) (internal quotation marks omitted).

1. DISCUSSION

A. Ripeness of Claimsfor Declaratory Relief Against Defendants

For a federal court to exercise jurisdiction over a case, the case must e rgadw
See Thompson v. Borough of Munhdl Fed. App’x. 582, 583 (3d Cir. Aug. 13, 200Ripeness
is a ®parate doctrine from standing, but both doctrines originate from the sames Aliticl
requirement of a case or controverdyrée Speech Coalition, Inc. v. Attorney Gen. | B35 F.3d
149, 167 n.15 (3d Cir. 2016).The ripeness doctrine serves ‘to determine whether a party has
brought an action prematurely and counsels abstention until such time as a dispfiigiestly
concrete to satisfy the constitutional and prudential requirements of the ddctrileddara
Envtl.,, Inc. v. Blakey376 F.3d 187196 (3d Cir.2004) (quotingPeachlum v. City of York
Pennsylvania333 F.3d 429, 433 (3d Ci2003)). e purpose of the doctrine “is to prevent the
courts . . from entangling themselves in abstract disagreements over administoditiiespand
also to protect the agencies from judicial interference until an administrativéodduss been

formalized and its effects felt in a concrete way by the challenging partidsbott Labs. v.



Gardner, 387 U.S. 136, 14819 (1967) UnderThird Circuitlaw, courts analyze three factds

determine whether a declaratory judgment action is: fifpest, the adversity of the parties
interests; second, the probable conclusiveness of a judgment; third attiegbrutility to the

parties of rendering a judgmi&” NE Hub Partners239 F.3dat 342. “A claim is not ripe for

adjudication if it rests upon ‘contingent future events that may not occur as anticipatedeed

may not occur at all.” Texas v. U5, 523 U.S. 296, 30(1998) (quotingrhomas v. Union Carbide
Agric. Prods. Cq 473 U.S. 568, 580-81 (1985)).

The facts of this case are largely the sanmba@se inPlainswhere the unreasonable search
and seizure, substantive due process, ex post facto, takings, void for vagueness, andpreempti
claims were deemadhripe. Plains 201 F.Supp. 3cat559,aff'd, 866 F.3dat 538, 540 Plaintiff,
however,argues that “[t]he facts underlying Univar’s claims in this action are rabyatifferent
from the fact patterns before the Third CircuitRlains and Marathori’ because here: (1) “the
Defendants have taken affirmative steps to enforce their unconstitutional amditateby serving
a subpoena and filing a formal enforcement action against Univar;” (2) “[t]h&e’sSta
unconstitutional estimation methodology is now formally recognized . . . and the Defendlant
be required to employ this methodology against Univar, because they seek to audit Univar’s books
and records for unclaimed property back to at least 2000, which exceeds Univar’s stcawtard r
retention policies;” and (3) “the Defendants’ application of the February 20&@daments to an
audit canmenced in 2015 effectively amounts to changing the rules of the game at haltiicte
the U.S. Constitution prohibits.” (D.l. 33 at 2). The Court disagre@strently,there is no
certaintythat Plaintiff will be subjected to the challenged provisions of the audit. While tke sta
has subpoenaed documents from Plaintiff under the 2017 amendment to taedUiis filed suit

in state court to compel complianddnivar cannot meet the adversity prong of the ripeness test



until it is actuallycompelledto participate in the auditSeePlains 201 F. Supp. 3d at 556I{
Plaintiff wishes to “challenge the enforceability of [a future] subpoena, it should refuse[ ] to
comply with the subpoena and await[ ] any enforcement actioiil then, there is no adversity.
(internal citations and quotations omitted)). Absent a rdliagn the Chancery Court enforcing
theSubpoenaPlaintiff is not yet compelled to comply with the document demands and unclaimed
property audit and can thust yetbesubjected to théudit. Because of this, the Court finds that
theseissues raised by the Plaintiff, remaiontingentupon ‘future events that may not occur as
anticipated, or indeed may not occur at albee Texa$23 U.Sat 300. Moreover, though the
estimation methodology may wdbe set outin statute, the reality remains that asonstitutional
injury arising therefrom is contingent upon it actually being used againstifPl&ifiorm the basis
of an escheatment demand from thefendants. Such a situation remains contingent upon future
events,and thusPlaintiff's case imot distinguishable fronfPlains Lastly, while it nay later be
found that a retroactive application of the UPL’s newlgated subpoena power against a campa
for which an audit inquiry was opened prior to the statute’s amendmantonstitutional, the
reality remains that thBubpoenaat issue here has not yet been enforced against Plaitti§
within the power of the Chancery Couat determie theenforceability. Should theChancery
Court rule in favor of Univar that trfeubpoena cannot be enforced, Plaintiff remains in the same
stature a¥lainsandMarathon where it is fredo “simply refuse to cooperate Marathon 876
F.3dat497.

In contrast to the claims found to be unrifpegequal potection angroceduradueprocess
claims asserted irPlains were deemedo be ripe. As to the equal protectionthe district court
found — andhe Third Circuit affirmed- that the three ripenesfactors had been metPlains

201F. Supp. 3cat556-559aff'd, 866 F.3d at 540Distinguishing from tk other (unripeglaims,



the district courfound thatonce thecompany hd been targeted by Delaware for an unclaimed
property audit, “the supposed unlawful conduct” surrounding equal protection “is conaidte”
“[bly simply initiating the process, the parties became adverse.” For sm@#aons, the district
court explainedthat the initiation of the process provides conclusiveness and practical utility
because “[fluture actions undertaken by the Delaware Defendants will have aot imp
Plaintiff's equal protection claim” and “there is some practical utility in assgsdmrther [the]
targeting deprived Plaintiff of its constitutional rightsd. at 55859. The situation is no different
here By notifying Plaintiff on December 11, 2015 that “the State of Delaware inter&mine

the books and records of Univar, Inc...to determine compliance with the Delaware Escheats
Law,” (D.l. 1, Ex. A),the Defendants targeted Plaintiff and established the necessary elements for
ripeness of the equal protection claim.

Additionally, the Third Circuitin Plains found thatthe assertegrocedural due process
claim was ripe noting that conclusiveness and utility were nvelhere “[n]o further factual
development is needed to address the merits of this claim, and a ruling on the mddt®ev
‘useful to the parties and othavko could be affected’ given Delaware’s widespread use of private
auditors.” Plains 866 F.3d at 54%citing Presbytery of N.J. of Orthodox Presbyterian Church v.
Florio, 40 F.3d 1454, 120(3d Cir. 1994)). Moreover, regarding adversity, Thead Circuitfound
that “[b]ecause the conduct being challenged by Plains is the appointment of Kelmar td conduc
this audit, the harm alleged for this claim is not based on a contingency; it is based oct that
has already occurred” and thus “adversity exitsl” The court concluded by stating “[sice all
three StepSavef elementsare present, Plains’s procedural due process claim is ripe and the

District Court erred in dismissing'it Id (citing Travelersins. Co. v. Obusek'2 F.3d 1148, 1154

3 Referring toStepSaver Data SysInc. v. Wyse Teci912 F.2d 643, 646 (3d Cir. 1990).
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(3d Cir. 1995). Sotoo here the state of Delaware haagagedelmar as ahird-party auditor

for its unclaimed property law and Kelmar has already takerirplmgthy discussions with the
Plaintiff to begin its audit(D.l. 1, Ex. A). For these reasons, the Court finds that Plaintiff’s claims
arising under gual protection angrocedurablue process are ripe.

B. Failureto Statea Claim

Having foundthat the proceduradue process anaqual potection claims are ripe for
review, the Court now turrte whether Plaintiff has sufficientlgleadedclaims upon which relief
may be grantedThe Court will examine these claims in turn.

1. Procedural Due Process

To state a clainfior violation of procedural due procegdaintiff “must show that it was
required to submit a dispute to afgeterested party.”Plains 866 F.3d at 545 (citinGarey v.
Piphus 435 U.S. 247, 2661978) United Church of Med. Ctr. v. Med. Ctr. Cormm689 F.2d
693, 701 (7th Cir. 1982) Here,Plaintiff alleges that Kelmar & selfinterested party adjudicating
its unclaimed property audit. (D.I. 1 § 107 (“Delaware Defendants havefutjeselegated their
administratie audit authority to Kelmar and have allowed Kelmar to act in a {udisial
capacity.”)). The Complaint contends that “Kelmar has a large financial stidte gutcome of
the Audit and is not a neutral party [given that] Kelmar's compensation walbhiéngent on the
amount of unclaimed property liability that Delaware ultimategesseagainst Univar” based
on the total determined by Kelmarld.(f 110). According to the Complaint, this contingent
compensation structure has netted Kelmar more$t8d million since 2013.1d. 1 52).

Defendarg argue that Delaware’s use of Kelntwes not violate Plaintiff's due process
right to a neutral decisionmaker because “the actions [of Kelmar] ajedimal or quasijudicial

decisions.” (D.l. 19 at 1324). Instead, Defendants argue that Kelmar is acting in a “prosecutorial

11



or plaintiff-like capacity,” such that it merely collects evidence in an “enforcement capacity to
determine an initial liability,” later reviewed by the State Escheatar mails a request to the
targeted company(ld. at 14. Defendants’ comparison is unavailinfhe Complaintontends
that Kelmar has a handtiheauditprocess fronthe selection of targeterough the determination
of the final unreported unclaimed property to@hd then receives its compensation based on
money calculated and escheatethe Caurt is satisfied that this contention and the supporting
claims are sufficient to state a claim that Plaintiff must submit to aneatral adjudicator.
Defendantsfurther argue thatPlaintiff is not subject to a nemeutral decisionmaker
becausénothing in the UPL limits the State Escheator’'s determination to those contained in th
[Report of Examination (“ROE”) by Kelmar], and the State Escheatorestéreeach his or her
own conclusions.” (D.l. 16 at 12)The requirement of neutrality has been jealously guarded by
[the Supreme Court]Marshall v. Jerrico, InG.446 U.S238, 242-43 (1980).-he Supreme Court
has consistentlgtatedhat “justicemust satisfy the appearancewstjce” and due process forbids
the “possible temptation to the average raara judge. . which might lead him not to hold the
balance nice, clear and true between the state and the acclas€difing Offutt v. United States
348 U.S. 11, 141954)) Here, the Complaint alleges that Kelmar has a vested interest in drawing
out an audit, including other states as “clients,” and increasing the total afro@d!property
given its contingencpased pay. Though Defendants argue the Escheator is “free” toitake
own determinations, the obvious figide tothis optionis that he or she is also free to rely solely
on the ROE of the audito Discovery from the Defendants, of course, would clarify whether
Kelmaris purely providing a suggestion to the State Escheator that is then rigorousherckure
is insteadubber stamped, as allegd@.l. 1 1 29). That the later could be true, and that a targeted

company has no opportunity to contest the finding of ielsndetermination prior to the State

12



Escheator’'s demand further bolsters the Court’s finding that Plaintifithes] a claim upon which
relief may be granted.

Defendants alsseek safe harbor in the UPL statute, which preseribat the State
Escheatomwill review a ROE before seeking payment from a presumed holder of unclaimed
property,Del. Code Ann. tit. 12 8179(a),and atargetecholder may challenge the determination
of liability in the Court of Chancery, Del. Code Ann. tit. 121879(b)(1). TheSupreme Court has
found that “[where an initial determination is made by a party acting in an enforcement gapacit
due process may be satisfied by providing for a neutral adjudicatooriduct ade novoreview
of all factual and legal issués. Concrete Pipe & Prod. of California, Inc. v. Constr. Laborers
Pension Tr. for S. Californiab08 U.S. 602, 618 (1998}iting Marshall, 446 U.S., at 245) At
this stagewithout engaging in a full examination of Delaware’s UPL statutanguageit suffices
to say that it is not clear to the Court thatuncontestable report to the State Escheatdiuéune,
limited judicial appedimeet theSupreme Court’s requiremeot ade novareview ofall factual
and legal issuethat would relieve the Defendants of the appearance that-imteedsted party
has significant control over the audit process and unclaimed property detexmiriar the above
reasons, the Court fiis that Plaintiff has stated a procedural due process claim against Defendants

stemming from the use of Kelmar in the unclaimed audit process.

“In the appeal to the Court of Chancery, the Court, when factual determinations are at issue
shall take due account of the experience and specialized competence of the State Escheator
and of the purposes of the basic law under which the State Escheator haStzet@durt’s

review shall be limited to a determination of whether the statement of findings aedtrequ

for payment was the product of an orderly and logical deductive process rationally
supported by substantial, competent evidence on the hearing ret@rdel C 1179(d)
(emphasis added). The Defendants argue that “[t]his is the same standardveftihavi
Delaware courts use to review decisions by Delaware trial cous I’ 16 at 13 n.3).
Seemingly lost on Defendants is the realityattbefore a challenge to the Court of
Chancery, the Escheats Law provides no adversakiedw.
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2. Equal Protection

The equal protectionlauseof the Fourteenth Amendment holds thatstate may “deny
to any person within its jurisdiction the equal protection of the lawksS. Const. Amend. XIV,

§ 1. Theequal potectionclause is “essentially a direction that all persons similarly situated should
be treated alike.”City of Clebure v. Cleburne Living Cty 473 U.S. 432, 4391985). “As a
general matter, economic and social legislation is subject to rational basis, newder which a

law need only be ‘rationally related to a legitimate state intere&athiumacher v. Nj»065 F.2
1262, 1266 (3d Cirl992) (footnote omitted) (quotin@ity of New Orleans v. Duked27 U.S.

297, 303 (1976) (per curiam)Plaintiff alleges that “Kelmaand Delaware look to ‘large and
famous’ companies that they believe will produce a large amount of money foatis Seneral
Fund.” (D.l. 1 § 127). Univar, moreovegntendghat“Kelmar selects audit subjects, develops
and issues information reggts, conducts records reviews, performs estimation calculations and
makes audit findings and determinations that are then approved by Delavérg 31). Plaintiff
asserts'[t]he size, wealth, and fame of the holder of the unclaimed property beassiomal
relationship to the purpose of the statutdd.)(

Defendants argue that Plaintiff has failed to plead a plausible equal proteletion
becausehe district courin Plainsstated that “it is entirely legitimate for an agency with limited
resources to target entities which are more likely than stoenold large amounts of unclaimed
property” and because the actions of the state were rationally related todtes}ithiey satisfied
rational basis review.201 F.Supp. 3dat 560. Additionally, Defendants argue that “even if
revenueraising was the primary purpose behind an unclaimed property statitengj as it was
not the only legitimate purpose underlying the legislation, [the statute] willrpiesal basis

examnation.” (D.l. 16 at 18citing N.J. Retail Merchs. Ass’n v. Sidamaristoff, 669 F.3d 374,
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398 (3d Cir. 2012)). Aside frortine district court’ssupposition inPlains Defendantffer no
additional reasonghy large wealthycompaniesre targetedther thanfor revenueraising. The
Complaint alleges that State Escheator’s unclaimed property audits atmoti@ third largest
source of income in the state of Delaware and surpassed $475 million in treetdstdar.(D.1. 1

1 54). Additionally, as mentioned above, the Compladicates that the State has paid in excess
of $100 million to Kelmar over the last six yesasompany thatllegedly “selects audit subjects,
develops and issues information requests, conducts record reviews, performetiastim
calculations and mas audit findings and determinations that are then approved by Delaware.”
(Id. 91 5152). Thus, the Complaint suggests that not only is the State Escheator flush with
funding, but that it also outsources the financial burden of its work doisideenity that is then

paid on commission. At this stage, where Defendants have offeleditimate purpose for the
selection of wealthy companies aside from raising revenue, the CourthietdPlaintiff has stade

a claimfor an equal protection violation upon which relief may be granted.

C. Staying the Proceedings

Inherent in the Court’s power to control the disposition of civil matters on its disdket
power to stay proceedings when judicial economy or other interests do so reguicgs v. N.
Am. Co, 299 U.S. 248, 2541936) “A stay is an extraordinary easure, and the decision to
impose a stay rests within the sound discretion of the district cddatKer v. Kane149 F.Supp.
3d 521, 525 (Mar. 3, 2016) (citingyalsh Secs., Inc. v. Cristo Prop. Mgmt.,.L@ F. Supp.2d
523, 526 (D.N.J. 1998)n re Adelphia Commc'ns Secs. Litig003 U.S. Dist. LEXIS 9736, 2003
WL 22358819 (E.D. Pa. 2003)). Itis no secret that the questions before the Court are contentious.
The Plaintiff has takethe steps possible to prevent an unclaimed property audit agafren

occurringwhile the state of Delaware has both amended the law to gain a right to subpaatsa targ
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for compliance and sought enforcement of its subpoena against P&aorttitit Kelmar may audit
the company This opinion has recognized thraanyclaims in the Complaint are not yet ripe.
Though the Court finglthat theproceduraldue process aneéqual potection claims are ripe and
state a claim, it also finds that, in the interest of justice and a more fulsome deternoh#tien
issues raised, the best course of action is to stay this case until such aatithe tGourt of
Chancery determines wheth® enforce théSubpoena against Plaintifflf the Chancery Court
does noenforce theSubpoena, this action may no longer be necessary. On the other hand, if the
Subpoena is enforceaertain issues may become ripe and an amended complajnben
apprriate  The Courtrecognizes thatertain abstention doctrines may come into Pléout
believes that “[a]s a matter of comity, it would be well if Delaware hadpportunity to address
[some of these] issues in the first instanc®arathon 876 F.3dat 49798. Thus, the presat
litigation before this Court is stayed until the enforceability of the subpoerastagmivarhas
been addressed

V. CONCLUSION

For the foregoing reasons, Defendants’ motion to dismiss (D.l. #amdedin-part and

deniedin-part An appropriate order will follow.

The Court notes thaiccording to Supreme Court precedent certain issues may be preserved
for adjudication in federal courts if those issues are explicitly noted and dédilyer
avoided during state court litigationSee England v. Louisiana State Bd. of Med.
Examiners375 U.S. 411, 420 (1964).
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