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NOREIKA, U.S. District Judge:

Plaintiff Vernon Montgomery (“Plaintiff”), who appearspro se and was granted

permission to procedd forma pauperisis aninmate at thdames T. Vaughn Correctional Center
(“*JTVCC) in Smyrna Delaware Hefiled this lawsuit pursuant to 42 U.S.€1983% (D.I. 3).
The operative pleading consists of the original Complaint and its amendments. (D.l..3, 7, 8)
Before the Court arBefendants’ motions to dismiss and/or to conduct an evidentiary hearing on
the issue of exhaustion and Plaintiff's motion to hold Defendants in contempt for
misrepresentation. (D.l. 228, 40).

l. BACKGROUND

Theoperative pleadingaisesexcessive force and/or failure to protect or intervene claims
under the Eighthandor FourteenthAmendments the alleged incidenhaving acurred on
November 29, 2018 (D.I. 3, 7, §. Plaintiff alleges that at the time of the incident he was a
pretrid detainee. (D.l. 8). On the form complaint, Plaintiff checked “no” in ansgehe
guestion, “is the grievance process completed.” (D.l. 3 at 8; D.I. 7 ati®) goes on to explain
that the grievances he submitted were returned “unprocessed” watkpila@ation that staff moves
are referred to Captain Dotson. (D.I. 3 at 8; D.I. 7 at 8\ service order issued on
May 30, 2019 (D.l.9).

Defendants move to dismiss pursuant to Fed. R. Civ. P. 12(b)(6) or, in the alternative, for
an evidentiary hearing on the issue of exhaustion of administrative remediek. 27([28).

Plaintiff opposes.

! When bringing a 8§ 1988aim, a plaintiff must allege that some person has deprived him
of a federal right, and that the person who caused the deprivation acted under color of state
law. West v. Atkins487 U.S. 42, 48 (1988).



. LEGAL STANDARD

Because Plaintiff proceegso se his pleading is liberally construed and Bismplaint,
“however inartfully pleaded, must be held to less stringent standards than forrdalgdedrafted
by lawyers.” Erickson v. Pardys551 U.S.89, 94 (2007). When presented with a motion to
dismiss for failure to state a claim pursuant to R@éX6), district courts conduct a tvpart
analysis. Fowler v. UPMC Shadyside&78 F.3d 203, 210 (3d Cir. 2009)First, the Court
separates the factual and legal elements of a claim, accepting “all of the compleliRpkeaded
facts as true, but [disgarding] any legal conclusions.”ld. at 21011. Second, the Court
determines “whether the facts alleged in the complaint are sufficient to shawplausible claim
for relief.” 1d. at 211 (quotingshcroft v. Igbgl556 U.S. 662, 679 (2009)).

“T o survive a motion to dismiss, a civil plaintiff must allege facts that ‘raise a righietio re
above the speculative level on the assumption that the allegations in the comelaunt éeven
if doubtful in fact).” Victaulic Co. v. Tiemamd99 F.3d 227, 234 (3d Cir. 2007) (quotiagll
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)) Dismissal under Rule 12(b)(6) is appropriate
if a complaint does not contain “sufficient factual matter, accepted as truatéoestiaim to relief
that is plausiblen its face.” Igbal, 556 U.S. at 678 (quotingwombly 550 U.S. at 570kee
also Fowler 578 F.3d at 210. A claim is facially plausible “when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defenddte i®dithe
misconduct alleged.” Igbal, 556 U.S. at 678. The Court is not obligated to accept as true “bald
assertions” or “unsupported conclusions and unwarranted inferendderse v. Lower Merion
Sch. Dist. 132 F.3d 902, 906 (3d Cit997);Schuylkill Energy Res., Inc. v. Pennsylvania Power
& Light Co,, 113 F.3d 405, 417 (3d Cir. 1997)Instead, “[t]he complaint must state enough facts

to raise a reasonable expectation that discovery will reveal evidence of [eacBhneetsment”



of a plaintiff's claim. Wilkerson v. New Media Tech. Charter Sch..,If22 F.3d 315, 321
(3dCir. 2008) (internal quotation marks omitted)in addition, acourt may consider the
pleadings, public record, orders, exhibits attached to the complaint, and documents incbrporate
into the complaint by referenceTellabs, Inc. v. Makor Issues & Rights, Lt651 U.S. 308, 322
(2007).

1. DISCUSSION

Plaintiff submitted three grievancpsrtainng to the alleged excessive force and/or failure
to protect iident one onNovemker 29, 2018, one on November 30, 2018, and one on
December 3, 2018. (D.l. 29 at-1@). The November 30, 2018 grievansgpecifically
complains that Plaintiff was sprayed with chemicals by one of the defendéduiles,thhe other
deferdant laughed abouit, and the grievanceseeks damages for violations of Plaintiff's
constitutional rights. (D.l. 29 at 10). All three grievances were assigned the samegance
No. 430777. I¢. at 1012). The grievances were returned unprocessed on December 3, 2018,
under the heading of “Other” and the statement, “All (3) grievances arassiads. They were
forwarded to Capt. Dotson.” (D.l. 289 D.l. 30at). On December 14, 201BJaintiff asked
for a grievance appeal formith the notation “no informal resolution accepted by grievant!”
(D.I. 30 at 5).

A day earlier, on December 13, 202Blaintiff had submitted another grievance,
No. 432283,to get an answer from Captain Dotsamthat he could exhaust his administrative
remedies (D.l. 29 at 3). The grievance wasturned unprocessethder the heading “Other”
andwith an attachegaragraphhatstates, “any issues with staff should be corresponded to Capt.
Dotson. In grievance #430777 you were informed that all of these concerns were forwarded to

Capt. Dotson. Also any issue in reference to money or finances have to be filed thraagiitthe



system. The grievance office does not have anything to do with restitution.” 3Qat 7).
Defendants argue that dismissal is approphbatzause in the original Complalaintiff
checked “no” in reponse to the question “Is the grievamrecess complete.” They also argue
that Plaintiff commenced this action without affording JTVCC ample opportunity tg full
investigate the grievance. Alternatively, Defendants would like an evidehg&aring or limited
discovery to resolve the issue.
The Rison Litigation Reform Ac(*PLRA”) provides that'[n]Jo action shall be brought
with respect to prison conditions under section 1983 or any other Federal law, by a prisoner
confined in any jail, prison, or other correctional facility until such administrativeedies as are
available are exhaustéd.42 U.S.C.8 1997e(a)see Porter. Nussle534 U.S. 516, 532 (2002)
(“[T]he PLRA's exhaustion requirement applies to all inmate suits about prison life, whether they
involve general circumstances or particular episodes, and whether they allegevexXoess or
some other wront)). The PLRA requires only “proper exhaustion,” meaning exhaustion of those
administrative remedies that are “availableWoodford v. Ngp548 U.S. 81, 93 (2006).
Because an inmdt failure to exhaust under PLRA is an affirmative defense, the inmate is n
required to specially plead or demonstrate exhaustion in his compléones v. Bogkb49 U.S.
199 (2007). Failure to exhaust administrative remedies must be pled and proved by the defendant.
Ray v. Kertes285 F.3d 287, 295 (3d Cir. 2002).
Exhawstion applies, howevengnly when administrative remedies are “availableSee
Ross v. Blake  U.S. |, 136 S. Ct. 185@2016). Administrative remedies are not available
when the procedure “operates as a simple deadvatitdofficers unable or congently unwilling
to provide any relief to aggrieved inmates,” where it is “so opaque that it becomegaflyac

speaking, incapable of use,” or “when prison administrators thwart inmatesakomg advantage



of a grievance process through machination, misrepresentation, or intimidationat 185960.
“Just as inmates must properly exhaust administrative remedies per the pgisewésice
procedures, prison officials must strictly comply with their own politiesDowney v.
Pennsylvania Dep't of Corr.  F.3d __, 2020 WL 4432605, at *3 (3d Cir. Aug. 3, 2(2Qing
Shifflett v. Korsznila 934 F.3d56, 3673d Cir. 2019)“[W]e hold that [the PLRA] requires strict
compliance by prison officials with their own policies.”):But ‘ [w]hen an administrative process
is susceptible [to] multiple reasonable interpretations, the inmate should err on the side of
exhaustion” Id. (quotingRoss 136 S. Ct. at 1859).

In seeking dismissal Defendants refer to Plaistifino” answer that administrative
remedies were not exhausted, but make no reference to the fact that the grievancesrnexle retu
as nongrievable. Defendantso argue that Plaintiff did not exhaust because he did not write
to the Security Superintendent or the Wardendiddot afford JTVCC ample time to complete
an investigation becausgdaintiff filed the original complaint less than 30 days after thederui
occurred.

Here, Plaintiff submitted a grievance, it was returned asgniewable and then he
submitted a second grievance in an effort to appeal the first grievance thatumasdreis non
grievable, only to be told that he should “correspond with Captain Dotson” and “that all of his
concerns were forwarded to Captain Dotsand that any of Plaintiff's references to money or
finances hado be filed in the court system. Defendants’ position does not address how Plaintiff
was toproceed with grievance that was returned as rgnievableand that he attempted to appeal
even though it was negrievable, or how he was to exhaust his adrtrigtiive remedies after being

told by the grievance offiddat Plaintiff's remedy lay with the courts and not greevance office.



Nor do the 2013 or the 2017mate Grievance ProceduPolicy No. 4.4 provide guidance. See
e.g, D.Il. 271 at Ex.A at VI.A.4; Ex. B. at VI.3. (“Policies that have their own formal appeal
mechanisms are not grievable under this poljc¥X. A at V.1.B.1.b(“in the event the grievance
relates to the conduct of a staff member, the grievance wilkjeetedand forwarded to the
individual’'s immediatesupervisorfor investigation.”); Ex. B at V1.3a. (“Staff Investigatioho
request that the actions of security staff be investigated, inmates submit requestismgntavthe
areaSupervisor/Unit Commander.9).

In light of the foregoing, the Court finds that Defendants have not met their burden to prove
that Plaintifffailed to exhaust hisdministrativeremedies. Thexhibitsindicate thaPlaintiff's
grievances were returned asprocessed. It is evident that Plaintiffhad no available
administrative remedies and, therefore,dklaustiormrequirement need not bestmAccordngly,
Defendants’ motions to dismiss will be denied.

V. MOTION FOR SANCTIONS

Plaintiff asks the Court to hold the Delaware Department of Justice OJ”) or the
Delaware Department of CorrectiortHe DOC”) in contempt and awarBlaintiff $1,000 as a
whistleblower. (D.l. 40). Plaintifhotesthat the Court was advised that DefendaatpGral
Mandy Onuoh& employment with the DOC wasrminatedand contendshis is not true andhat

Onuoha works in the infirmary at JTVCC.

2 The Court refers to the 2013 policy but finds it inapplicable in light of the more recent 2017
policy and the fact that the incident occurred in 2018.

3 The section does not address what the process is when the grievance is returned as non
grievable and forwarded on as “staff issuedti addition, this section is inapplicable given
that Plaintiff did not request an investigation. Rather, he complained that he ayedspr
with chemicals by one correctional officer while the other correctional ofacghel.



On August 7, 2019, the DOJ sought counsel for Onuoha due to a conflict of interest.
(D.I. 12). The motion refeed to Onuoha’s termination of employment from the DOC on
February 26, 2019. Id.). Plaintiff allegesnisrepresentation by the DOJ thie DOC because
Onuohaallegedlyis currentlyemployed at JTVCC.

The motion will be denied. The Court was advised of a mbmi interest in granting the
DOJ's motion for counsel for Onuoha and was provided documentation that Onuoha’s
employment had been terminated. The motion was filed one year ago, in August 201% and it i
unknown to the Courtf iOnuoha has regained emyhentwith the DOC or if he works for a
contract medical provider which may be likddgcausePlaintiff states he saw Onuoha in the
infirmary. Regardless, Onuoha was provided counsel due to a conflict of interest andedot bas
upon his employment or termination of employment with the DOC.

V. CONCLUSION

For the above reasons, theutt will: (1) deny Defendants’ motions to dismiss (D.l. 27,
28); and (2 deny Plaintiff'smotion to hold Defendants in contempt (D.I. 40).

An appropriate order willdentered.



