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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

TRUINJECT CORP.,
Plaintiff,

V. C.A. No. 19-592PS-JLH
NESTLE SKIN HEALTH, S.A., GALDERMA,
S.A., GALDERMA LABORATORIES, L.P.,
NESTLE SKIN HEALTH, INC., JOHN
ROGERSSTUART RAETZMAN, SCOTT
MCCREA, ALISA LASK and TIPHANY
LOPEZ,

Defendants.

N N N N N N N N N N N N N N

REPORT AND RECOMMENDATION

Plaintiff Truinject Corp. (“Plaintiff’ or “Truinject”) filed this suit against Nestlé Skin
Health, S.A., Galderma, S.A., Galderma Laboratories, L.P. (“Galderaha”), Nestlé Skin
Health, Inc. (collectively, “Corporate Defendants”), John Rogers, SRaatzman, Scott McCrea
Alisa Lask, and Tiphany Lopez (collectively, “Individual Defendants”)egifig breach of
contract, fraud, patent infringement, trade secret misappropriation, andedéted claims. (D.l.
112))

Truinject alleges that it developed a training platfdo teach medical professionals the
proper technique for facial injections of neurotoximsg( Botox) and dermal fillerse(g,
collagen). The platform includes a lifelike model of a human head, a syringe, and aezomput
interface that allows theser to see the location of the syringe needle in the model. Truinject is
the assignee of multiple patents covering its technology.

Beginning in 2014, Truinject and some of the Corporate Defendants (who are afl)relat

discussed potential business deals relating to Truinject’s technology. di$@sssions continued
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for several years, but a deal was never consummated. Instead, some of thet€Dgfendants
developed and launched their own competing injection training platform. The heartrpédiisui
case is its allegation that Defendants misrepresented their interest inesbasal with Truinject
in order to induce it to disclose its confidential information and trade secretd) defendants
then used to develop a competing and infringing product.

Pending before the Couatefive separatanotions to dismiss. Nestlé Skin Health, S.A.
moved to dismisall claims against itor lack of personal jurisdictionnder Rule 12(b)(29r, in
the alternativefor failure to state a claim under Rule(Rg6). In the remaining four motiongt
least one defendant moved to dismiss each of the followimgtsfor failure to state a claim under
Rule 12(b)(6) Count | (breach of contracount I (breach of the implied covenawitgood faith
and fair dealinyy Count IV (breach of the implied covenant); Count V (breach of cont@otint
VI (breach of the implied covenan@ountVII (breach of contract)Count VII (breach of the
implied covenant)Count IX (breach of contractount X (breach of the implied covenant);
Count XI (tortious interferencef;ount XVI (trade dress infringemen@punt XIX (fraud);Count
XX (fraud); Count XXI(fraud); Count XXII (fraud);Count XXIII (aiding and abetting)Count
XXIV (fraud); and Count XXV (unfair competition).

This Report and Recommendation resolves Nestlé Skin Health, S.A.’s motion to dismiss
(D.I. 123.) For the reasons set forth below, | conclude that the Court lacks persedattjan
over Nestlé Skin Health, S.A. therefore recommend that Nestlé Skin Health, S.A.’s motion be

GRANTED.



|. BACKGROUND*!

Facial injectionof neurotoxins and dermal fillers are becomimgreasingly populaand
create billions bdollarsin revenue (D.l. 112 { 1.) Unfortunately, complicationsan occuiand
may include blindnessyision impairmentstroke, cheek rot, drooping eyelids, and misshapen
facial features (Id. 11 24, 48) Manycomplicationsstem frominadequate training of tha@octors
who performthe injections (Id. 1 5.) Before the technology at issue in this case, ddetamsed
to inject by practicing orither cadavers or liveatients (Id. § 7374.)

The founder of TruinjeciGabrielle Riosrecognizedhatinadequateraining contributed
to complicationsandsheconceived of a solutiorfa sophisticated injection training platform, a
virtual and augmented reality training system, and an interactive trainingadplion tablets, all
of which allow providers to refine their technique by repeatedly perforrmjegtions and
receiving immediate feedback, all without exposing patients to the complicatfobsdo
injections.” (1d. 11 610, 47-49.) Truinject subsequentlgevelopedechnology‘consisfing] of
an injectable, anatomically correct simulated face mbdeferred to as “Kate,and a smart
syringe that allows medical professionals to practice injections.(ld.  51.) Truinject also

developed an accompanyingtual and augmented reality platform and an interactive iPad app

1 For the most part, the facts set forth in this section are taken from the Amesrdpthit
and are assumed to be truks explained in more detail below, for purposes of resolagtlé
Skin Health, S.A.’snotion to dismiss for lack of personal jurisdiction, | am also permitted to look
to materialsoutside the ComplaintMetcalfe v. Renaissance Marine, In866 F.3d 324, 330 (3d
Cir. 2009) Whether this Court has personal jurisdiction d\estlé Skin Helth, S.A. in this case
depends on its role in the alleged transactions. In general, the Amended Contgelaiptsato
create the impression that Nestlé Skin Health, S.A.’s role was significaotlbgtively defining
all of the Corporate Defendants dsestlé Skin Health” in the Complaint. The complaint also
frequently refers to “Defendants” without specifying a particular DefendBmbse tricks make it
extremely difficult for me to discern from the Amended Complaint which Deferpafdrmed
the alleggd acts. It also makes it impossible to discern which Corporate Defendant certai
individuals worked for. Where there are discrepanceasongthe Amended Complaint artde
affidavits submitted by thpartiesthat are relevant to the motion to dismisslémk of personal
jurisdiction, | note them.



(collectively, the “Truinject Platform’)which aid inteachingthe proper injection techniquéld.
17 1011, 51-52 71) Truinject holdsat leasthree United States Patemiotecting the Truinject
Platform: U.S. Patent No. 9,7836 (“’836 patent”), U.S. Patent No. 10,290,28231 patent”),
andU.S. Patent N0l0,290,232 (“’232patent”). (Id. 1953, 57, 60.)

After hearing about thdéruinject Platform several companigsncluding Defendant
Galderma Lab, “approached Truinject to develop a business relationship for the technology and
science’ (Id. T 15.) Galderma Labs israindirectsubsidiaryof DefendantNestlé Skin Health
S.A., a Swiss corporatiorfD.l. 1129 34; D.I. 161). Galderma, S.A. is a whoHgwned subsidiary
of DefendantNestlé Skin HealthS.A. (D.l. 1129 3% D.l. 161.) DefendanNestlé Skin Health,
Inc. isa Delawareorporation and iawholly-owned subsidiary of Nestlé Skin Health, S{®.1.
112 1 33D.1. 161.)

In early 2014, a executive aGalderma Labs, Elizabeth Bentlégld Rios thatGalderma
Labswasinterested in @otentialpartnership with Truinject.ld.  90.) Bentey introducedrios,
via email, to several othemployees of Galderma Lakend they scheduled a phone meetorg
September 5, 2014.1d¢ 11 9292.) Severalexecutives participateah behalf of Galderma Laps
including Per Lango anDefendaniAlisa Lask (Id.  92)

After the phone meeting;alderma Labsrranged fofTruinject to givea presentationro
the Truinject Platformat Galderma Labs’ headquarténsTexas (Id. I 17.) During theOctober
21, 2014 presentation,Truinject demonstrated Kasefunctionality. (Id. § 93.) Numerous
employees fronGalderma Lab$or affiliate[s]” attended the presentation, includibgfendant

Dr. John Rogers (“Rogers?) (Id. 11 94-95. Lask asked Truinject to send its presentation slides

2 There is a discrepandyetweerthe Amended Complaint aride evidence submitted by
Nestlé Skin Health, S.Aregardingwhich entity Rogers worked for. Two paragraphs of the
Amended Complaint allege that Rog@vorked for Nestlé Skin Health, S.Ad.(11 95, 96.) And
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to Rogers. (Id. T 96.) Rogers alssent anemail to Rios,stating thathis job responsibilityat
Galdermd “will be do [sic] develomnd shape theducationaplatforms for training physicians
on injection technique” and thathat Truinject was developing wagery much to [his] heart
[sic].” (Id. 1 103)

After the presentatiorl,ango expressed interest on behalf of Galderma Labs in buying
global rights to Truinject’s technologgnd herequested a period of exclusivity during the due
diligence process(ld. { 97.) The next day, on October 22, 20R#s Lango, andefendant
Scott McCreaDirector of Business Developmdnt Galderma Lahshad a call to further discuss
apotentialbusiness relationshipld( 1 107.)

Galderma Labs and Truinjestibsequentlgigneda Confidential Diglosure Agreement
(“2014CDA”). (Id. T 98 Ex. 4.) The preamble to the CDA statidat itwas“made this 23 day
of October, 2014. . ., betweenGALDERMA LABORATORIES, L.P., a Texas limited
partnership, . .and its Affiliates (“Galderma”andTRUINJECT MEDICAL CORP ....” The

2014CDA doesnot define “Affiliates.” (Id., Ex. 4 at 1.) The 2014 CDA contemplates that the

another paragraph quotes an email from Rogers as follows: “Rogers emaiR#)stating that
‘[a] major responsibility for me while at Allergan, and nowNégtleSkin Health], will be dogic]
develop and shape the educational platforms for training physicians on injectioittec’”
(1104.) Since the Amended Complaint broadly defitidestléSkin Health” to mean all of the
Corporate Defendants, | asked Truinject’'s counsel at oral argument what tketdnidanguage
actually said. Counsel responded that the bracketed language, in fadt,'st&alderma.” (Tr.
130:3431:20.) Although | e&cognize thaffruinject may have had trouble determining which
Corporate Defendant certain individuals worked for, in this instance it appeafsuimcthas
intentionally obfuscatethe factgo bolster its argument for personal jurisdiction over Nestlé Skin
Health, S.A.

A declaration submitted by Nestlé Skin Health, Sakers thait has never employed
Rogers. (D.l. 135 § 14.) While Truinject suggested at oral argument that it hascevidat
Rogers didvork for Nestlé Skin Health, S.A., or that he represented as much to Rios (Tr 130:3
132:2), none of that evidence is in the record before the Court.

3 SeelNote 2, supra



parties would exchang confidential information in connection with ‘@ossible business or
collaborative opportunity with regard to Truinject’'s proprietary technologyld.) Under
Paragraph 2.0, the parties agree “to hold in confidence and not publish or disclose the other’s
Confidential Information.” (Id.) Pursuant to Paragraph 9.2, the parties agredhbatate and
federal courts in Delawareill have exclusive jurisdiction to resolve any claims arising out of the
2014CDA. (Id., Ex. 4 at 2.)

Rios signed th014CDA on behalf of Trulnject Medical Corp.”on October 2, 2014.

(Id., Ex. 4at 3) Quintin Casady, Vice Presidentof Galderma Lahssigned on behalf of
“Galderma_aboratories, L.P on October 29, 2014(ld.) The2014CDA containsno signature
block (or signatureYor any “affiliates” of Galderma Labs.(ld.) Relyingon the 2014 CDA,
Truinject “provided [] Defendantswith access to trade secrets and confidential information,
including the names of vendors and information about Katd."{[(102.)

On October 28, 2014, McCrea told Rios that a partnewsitipTruinject would result in a
global deal that would benefit both compani@sl.  108.) McCrea alsaliscussed entering into
an exclusrity arrangemenivith Truinjectduring the due diligence procesfd. 11 108109.) He
asked Rios to cancel all pending meetings that Truinject had scheduled withntehested
potential partners.Id.) Truinject refused to canceteviously scheduletheetings. Il. 1 110.)

McCrea calledRiosagain on November 5, 20B4d emphasized the need &mexclusivity

agreement.|d. 1 111.) He also discouragBibsfrom working with* Defendants’* competitors

4 Paragraphs 10812 of the Amended Complaint refer to numerous statements by McCrea
about “Defendats” and/or ‘Nestlé Skin Health” (defined broadly to include all Corporate
Defendants) The way the complaint is drafted, | cannot tell if McCrea actually used the words
“NestléSkin Health” or if this is an attempt on the parTafinjectto muddythe facts. Regardless,
Defendants’ uncontroverted declaration states that McCrea did not work foé S&silHealth,

S.A.



who, according to McCreavould stealTruinject’s technology. Id. § 111.) During the call,
McCrea promised thatis companywould not steathe technologyand that they were serious
about a deal. Id.) Relying on McCrea’s representationbruinject canceledits scheduled
meetings wittDefendantstompetitors. I¢l. § 112.)

On November 6, 2014, during an industry conference in San Diegioject andseveral
of the Corporate Defendants’ employees had a private meefldgy 113.) In attendance was
Nestlé Skin Health, Inc.’s CEO, Didier Leclerg®uring the meeting Truinject gave a live
demonstration of Kate and allowdtk attendes to simulate injections(ld.) Leclergcalsotook
the syringe apart and examined id. @ 114.)

On November 10, 20145alderma, S.A. and Truinjesignedan Exclusive Negotiation
Agreement(“2014 ENA"), with an effective date of November 5, 2014d. {f 116.) The 2014
ENA gaveGaldermaS.A. a ninetyday exclusive right to evaluatiee technologynd negotiate a
deal with Truinject (Id. 117, Ex. 5.) Rios signed the 2014 ENA on behalf of “TRUINJECT
MEDICAL CORP.” (d., Ex. 5 at 3. Christian Matton, VicePresident and Corporateneral
Counsel, signed on behalf tGALDERMA S.A.” (Id.)

Another meeting was scheduled for December 16, 2Qt4.Y 133.) McCreatold Rios
that tre meeting‘would allow Galderma to take a huge step forward towards being able to present
plansabout Galerma’s proposed uses for the Truinject Platforrid. § 138.) In reliance on
McCrea’s expression of continued interest, Truinjegave anotherfull presentation and
demonstration of the Truinject Platforahthe Decembet6 meeting (Id. 1140.) Following the
presentationGalderma Labgold Truinject that it was interested in acquiring exclusive global
rightsto the Truinject technology for a term of 100 yeargxchange for 50 million upfront

paymentand lifetime royalties. I§.) Lango told Rios that “partnering with ‘Uncle Nestlé’ would



‘catapult her’ and Truinject into the global marke(ld. {1 140.) McCrea andBrant Schofield,
Vice President of New Business at Galderma S0id, Rios that “her children and her children’s
children would be taken care of for life(ld.  141.) Rios subsequently received an email from
a Galderma Labg’ice Presidenin which heexpressetiis appreciatiomand statethat theywould
move forward with thelealprocessliscussedt the meeting. Iq.  143.)

On December 21, 2014, McCrea called Rios to disoedsding Truinjectin aJanuary 10,
2015meeting with Galderma’s Key Opinion Leadsivisory Board. Id. { 147) McCrea told
Rios that this would be tHdinal due diligencaneetingbetween Galderma and Truinject(ld.)

In a December 22, 2014 email, McCrea outlitteshgenddor the meetig. (Id.  149.) Truinject
believed that thgroposedagenda‘went beyond the due diligence and collaborative effort”
promised by McCreaand Truinject responded with its own term@d. f 150151.) When
Galderma Labs and McCreafused tomodify the proposedagendaTruinjectdeclined to move
forward with the January 10 meetindd. (Y 154-156

After that, dkal discussions broke dovand the partiebad limited interactionantil 2016.
(Id. 11 163169.) In the meantime, according to the Amendeoimplaint, Defendantshegan
developinga similartechnologyto compete witiruinjects Platform. (Id.  168.)

In early 2016, Galderma, S.A.’s CEDefendantStuart Raetzmaricontacted Truinject
expresgg arenewed interest in Truinjésttechnology’ (Id. I 173.) Galderma Labs and
Truinject subsequently signeai@herConfidential Disclosure Agreement (“20CDA”). (Id.
1175 Ex.6.) The preamble to the CDA states that it was “madel@igiay of February, 2016
.. ., betweerGALDERMA LABORATORIES, L.P., a Texas limited partnership, . . . and its
Affiliates (“Galderma”) andTRUINJECT MEDICAL CORP ..... " (Id., Ex. 6 at 1). Like the

2014 CDA, the 208 CDA does not define “Affiliates The 2016 CDA also provides that state



and federal Courts in Delaware will have exclusive jurisdiction to resolpeités arising out of

the agreementRios signed the 2@LCDA on behalf of “Trulnject Medical Corp.” oRebruary

18, 2016. Id., Ex. 6 at3)) Quintin Cassady, Vice President of Galderma Labs, signed on behalf
of “Galderma Laboratories, L.P.” on February 23, 201&.) ( The 206 CDA contains no
signature block (or signature) for any “affiliates” of Galderma Lalg) (

After the CDA waexecutedGalderma S.A.’Raetzmarscheduled a meeting fBebruary
19, 2016 to discuss a potential dedd. {{ 180.) In attendance were Rios, another representative
from Truinject,RaetzmanGalderma LabsMicCrea, andPierre Streit, CFO of Nestlé Skin Health,
S.A. (d. 1 181.) Truinject gave a presentation aademonstration of Kate(ld. § 180.) The
attendees alsdiscussed‘the value drivers and benefits” of a partnership and business and
marketing plans. Id.)

Truinject met with Raetzman, McCrgand Streitagain on March 5, 2016(Id. { 182.)
Raetzman expressed interestaigloballicense of Truinject’s technology (Id.) Raetzmaralso
stated thaDefendantRogers review of the technology would be thiénal steg in the due
diligenceprocess. I¢l. 1 183.)

On March 7, 2016, Peter Nicholsamho had not attended tiarch 5meeting emailed
Truinject a summary of the meetindd.(f 190.) Nicholson’s signature block identified him as
“Vice President of Business Development & Strategy” and it contained the aaghaddress of
Nestlé Skin Health, S.A.(ld.; D.I. 153 15.)

There was another cabin April 18, 2016 (Id. § 191.) Roges was present on the call.

(Id.) During the callGaldermdadvised Truinject that their due diligence would need to include

5> Nestlé Skin Health, S.A. submitted a declaration that states that Nicholsemyiased
by Nestlé Skin Health, S.A. from January 1, 2017 to August(Il7, but was not employed by it
in 2016. (D.l. 135 1 16.)



a firsthand interactive demonstration of Kated that Rogerg/ould need to attend and inject on
Kate” (ld.) Between May andecember 201,6Rogers anathersaskedTruinjectfor updates
related tats development of the technologyld (1 194199.)

During the sametime period,two Galderma Labsirug sales representativeBefendant
Tiphany Lopez and Chad Tisck®spntacted Truinjedn relation tothe SHIELD programwhich
allowed theaop sales associates to pifmbtential business or investment opportunitiéd. §(200.)
Truinject provided them with confidential information about Kate and the Truinjaigofn. (d.

11 202203) Tisckos signed a Confidential Disclosure Agreatrat Truinject’s offices that
required him, Lopez and at least one of the Corporate Defendants (the Amended Complaint
doesn’tspecifywhich) to use Truinject’s confidential information “only for the Purpose of the
Agreement” and to “hold the disclosure of Confidential Information in confiden@d.’y 204.)
Lopez subsequentlyitched Truinject tothe SHIELD program (Id. 1 242.)

On February 7, 2017, Rogers visitdg Truinject facilities taconduct a comprehensive
review of the Truinject Platforpthe “final” step in the due diligence proces#d. {[ 208) Rios
told Rogerghathe must sign a nedisclosure agreemefdue to possible exposure to confidential
information, technology currently being developed, and Truinject’s tradetséc(é&l. T 209.)
Rogers called counsel for advice ahdnsigned theagreemen{*2017 CDA”). (Id. 11 21113.)
The preambl¢o the 2017 CD/Astates that the parties to the agreemeriGaklerma and Truinject
Medical Corp.” (Id., Ex. 7.) “Galderma” is not defined. The 2017 CDA providesitiahall be

governed by the laws of the State of Californiad.)(

® Paragraph 30 of the Amended Complaint alleges that Lopez worked for Defendant
Galderma Labs “at all relevant times.” The Amended Complaint does not indidate emltity
Tisckos worked for.Defendants’ uncontroverted declaration states that Lopez and Tisckos have
never worked for Nestlé Skin Health, S.A. (D.l. 135 | 14.)
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After signing the 2017 CDARogersspent an hour ala halftestingthe Truinject Platform
(Id. 9 215219) After his visit, @mmunicatios from Defendantdo Truinjectceased (ld.
11220223.) Despite Truinject’s efforts to reach out ambve forward with a potential deal,
Truinject heard nothing further froMefendants (Id.)

In Spring 2018, over a year after Rogers’ viituinjectlearnedthat Nestlé Skin Health
Inc. had introduced its own injection training simulator platformamed “Holly” (Id. 1 226-
227.) Nestlé Skin Health, Inconducted public demonstrations of Hddly early as March 2018
and subsequentiyemonstrated it worldwide(ld. 7 236 240) On April 30, 2018Nestlé Skin
Health, Inc.debuted itsLucyLive program, an augmented and virtual reaptpgram that
accompanigHolly. (Id.  244.) Following theHolly andLucyLive launchesphysicians, industry
executivesand other providers called and emailed Rios to congratulatmistéakenly believing
thatHolly/LucyLive wasTruinject’'sKate platform. (d. I 246.)

Truinject filed its original Complaint in the Central District of Califoroia October 12,
2018. (D.l. 1.) On December 14, 2018, Galderma Labs moved to dismiss for lack of venue and
failure to state a clainfD.l. 34) and on December 18, 2018, moved to transfer the case to the
District of Ddaware (D.l. 39).Individual Defendants Lopez, McCrea, and Lask all filed motions
to dismiss for lack of personal jurisdiction and failure to state a cléidr. 54; D.l. 57; D.l. 59
Theyalso joined Galderma Labs’ motion to transfer. (D.l. 73r) March 11, 2019, Defendants
Galderma, S.A., Nestlé Skin Health, S.And Stuart Raetzman moved to dismiss Truinject’s
Complaint for lack of personal jurisdiction and failure to state a cla{l.l. 92; D.l. 93.)
Galderma, S.A., Nestlé Skin Health, S.A., and Raetzman did noth@imotion to transfeto

Delaware
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On March B, 2019, hedistrict court in the Central District of California granted Galderma
Labs motion totransfer and transferred the action in its entirety to the District of Dela2rk.
101.) Thecourt specifically declined to address the remaining motigteting “Because the
Court finds transfer appropriate, it declines to address the other pemalilogs in this matter. .
. To the extent those motions are not mooted by transfer, the questions preseniechtbere
reserved for the transferee courtldl.@t 1) The court further noted that many of thefendants
had consented to be sued in &ehre but it did not address Nestlé Skin Health, $.Aotion to
dismiss for lack of personal jurisdiction. Nor did the court address whetbeDistrict of
Delaware had personal jurisdiction over Nestlé Skin Health, Bigtead, it stateds follows:
Galderma Labs, Lask, Lopez, and McCrea have consented to be
sued in Delaware by invoking the fortselection clauses and
seeking transfer thereSimilarly,insofar as any other Defendant is
bound by the agreements containing the foa@ection clauses that
underly Plaintiff’s claims, such Defendant has effectively consented
to resolution of the dispute in Delaware.
(Id. at 12)
On May 29, 2019, Truinject filed an Amended Complamthis Court The Amended

Complaintcontains twentyive counts:

e Count I-breach of contraq2017 CDA)againstGalderma Labs, Galderma, S.A.,
Nestlé Skin Health, Inc., and Nestlé Skin Health, S.A;

e Count Il — breach of thamplied covenant ofgood fith andfair dealing (the
“Impliedcovenant”) (2017 CDAagainst Galdermbabs and Galderm&.A,

e Count lll-breach of contrackQ14 ENA) against Galderma, S.A.;

e Count IV—breach of thempliedcovenant (201£NA) against Galdermiabs and
Galderma, S.A.

e Count V-breach of contract (2014 CDA) against Galderma Labs, Galderma, S.A.,
Nestlé Skin Health, Inc., and Nestlé Skin Health, S.A.;
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Count VI- breach of themplied covenant(2014 CDA)againstGalderma Labs,
Galderma, S.A., Nestlé Skin Health, Inc., and Nestlé Skin Health, S.A;

Count VII — breach of contract (2016 CDA) agairGalderma Labs, Galderma,
S.A., Nestlé Skin Health, Inc., and Nestlé Skin Health, S.A.;

Count VIII — breach of thempliedcovenan{2016 CDA)againstGalderma Labs,
Galderma, S.A., Nestlé Skin Health, Inc., and Nestlé Skin Health, S.A;

Count IX— breach of contract (2017 CDA) against Defendant Rogers;
Count X —breach of thempliedcovenant (2017 CDA) against Defendant Rogers;

Count Xl — tortious nterference withcontractual andprospectivecontractual
relations against Galderma Ladnsd Galderma, S.A.;

Count XIl — mtentinfringement ('836 patent) against Nestlé Skin Health, Inc.;
Count XIII — patentinfringement ('231 ptent) against Nestlé Skin Health, Inc.;
Count XIV — mtentinfringement ('232 ptent) against Nestlé Skin Health, Inc.;
Count XV — tradesecretmisappropriation under the Defend Trade Secret Act (18
U.S.C. § 1836) against Galderma Labs, Galderma, S.A., Nestléi8kith, Inc.,
and Nestlé Skin Health, S.A.;

Count XVI — tradedressinfringement (15 U.S.C. § 1125) against Nestlé Skin
Health, Inc.;

Count XVII - violation of Delaware Uniform Trade Secret Act (6 Del. C. 8§ 2001
2009) againsBalderma Labs, GaldermaAS, Nestlé Skin Health, Inc., and Nestlé
Skin Health, S.A;;

Count XVIII — violation of Delaware’s Deceptive Trade Practice A&tDel. C.

88 2531et seq) againsiGalderma Labs, Galderma, S.A., Nestlé Skin Health, Inc.,
and Nestlé Skin Health, S.A;

Count XIX — fraud against Defendant Rogers;

Count XX — fraud against Defendant Raetzman;

Count XXI — fraud against Defendant Lopez;

Count XXII — fraud against Defendant McCrea;
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e Count XXIIl — aiding and bettingfraud againsDefendantask;

e Count XXIV — fraud against Galderma Labs, Galderma, S.A., Nestlé Skin Health,
Inc., and Nestlé Skin Health, S;Aand

e Count XXV - unfair competition under California Business and Professional Code
§ 17200againstGalderma Labs, Galderma, S.A., Nestlé SHemlth, Inc., and
Nestlé Skin Health, S.A.
The Amended Complaint seeks damages and injunctive rdikf. (
Defendantdiled the pending motiato dismissin July 2019 (D.I. 117, 119, 121, 123,
125, and the parties completed the briefing on October 25,.20I8inject requested oral
argument (D.1147), and | heard oral argument on November 1, 2019. (“Tr. __ ")
IIl. LEGAL STANDARDS
A defendant may move to dismiss a complaint under Federal Rule of Civil Precedur
12(b)(2 for lack of personal jurisdiction. Although Rule 8 doesneqguirea plaintiff toset forth
in the complaint “the grounds upon which the court has personal jurisdiction over the defendant,”
Hanserv. NeumuelleGmbH 163 F.R.D. 471, 474 (D. Del. 1995price a defendant has raised a
jurisdictional defense, a plaintiff bears the burden of proving by affidavits or otimepetent
evidence that jurisdiction is@per.” Dayhoff Inc. v. H.J. Heinz Co86 F.3d 1287, 1302 (3d Cir.
1996. But if the district court does not hold an evidentiary hearing, the court should rasglve
factual disputes in the plaintiff's favand should deny the motion if the plairsfievidence

establisles “a prima facie case of personal jurisdiction Eurofins Pharma US Holdings v.

BioAlliance Pharma SA623 F.3d 147, 155 (3d Cir. 2010).
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II. DISCUSSION

DefendaniNestlé Skin Health, S.Aargues thathe Courtlackspersonal jurisdiction over
it. | agree.

To exercise personal jurisdiction over a defendanturt generallymustanswer two
guestionsone statutory and onmonstitutional IMO Indus., Inc. v. Kiekert AG55 F.3d 254,
25859 (3d Cir. 1998)Acorda Therapeutics, Inc. v. Mylan Pharm. |né8 F. Supp. 3d 572, 580
(D. Del. 2015) aff'd, 817 F.3d 755 (Fed. Cir. 2016). The statutory inquiry requires the court to
determine whether jurisdictioover the defendant is appropriate under the krng-gatute of the
state in which the court is locatetMO Indus, 155 F.3d at 259.

The constitutional inquiry asksvhether exercising jurisdiction over the defendant
comports with the Due Process Clause of the U.S. Constitutlolue Process is satisfiethere
the court finds the existence afertainminimum contacts” between the defendant and the forum
state“such that he maintenance of the suit does not off@naditional notions of fair play and
substantialjustice.” Int'l| Shoe Co. v. State of Wash., Office of Unemployment C&mp
Placement326 U.S. 310, 316 (1945) (quotiMjlliken v. Meyer 311 U.S. 457, 463 (1940)A
defendant’s‘contacts”with the forum statean give rise tdtwo types of personal jurisdiction:
‘general’ (sometimes called ‘gllurpose’) jurisdiction and ‘specific’ (sometimes called ‘case
linked’) jurisdiction.” Bristol-Myers Squibb Co. v. Superior Court of California, San Francisco
Cty., 137 S. Ct. 1773, 178@@{17) see also Remick v. Manfre@®B8 F.3d 248, 255 (3d Cir. 2001)

A court has general jurisdiction ovecarporatedefendantvhen its “affiliations with the State are
SO ‘continuous and systematic’ as to rerdgressentially ahome in the forum State.Goodyear

Dunlop Tires Operations, S.A. v. Brows64 U.S. 915, 919 (20L1lProvident Nat. Bank v.
California Fed Sav. & Loan Ass'n819 F.2d 434, 437 (3d Cir. 1987If. the court has general

jurisdiction over acorporatedefendantit may hear any claim against even if the claim arose
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outside the stateGoodyear 564 U.S. at 91%Provident Nat. Bank819 F.2d at 437A courthas
specific jurisdictionover adefendant in a particular stivhen the suitaris[es] out of or relate[s]
to the defendaid contacts with the forum.Goodyear564 U.S. at 9224 (quotingHelicopteros
Nacionalesde Colombia, S.A. v. Hal66 U.S. 408, 414, n. 8, (19843ee alsdrkemick238 F.3d
at 255.

But therequirementthat a court haveersonal jurisdictions a“waivable right” and a
defendant magonsent to the jurisdiction of the couBurger King Corp. v. Rudzewic71 U.S.
462, 472 n.141985) see also Ins. Corp. of Ireland v. Compagnie des Bauxites de Gdbee
U.S. 694, 7031982) (“Because the requirement of persguasdiction represents first of all an
individual right, it can, like other such rights, be waived.’) defendantis deemed tdave
consentedo personaljurisdictionin a particular jurisdictionwhen theparties have stipulateid
advance thaheir controversies should be resolwethat jurisdictionsuch asn a forumselection
clause of a contractSeeBurger Kirg, 471 U.Sat472 n.14 (1985)see alsdHardwire, LLC v.
Zero Int’l, Inc., No.CV 14-54-LPSCJB, 2014 WL 5144610, *6 (D. Del. Oct. 14, 201Epstman
Chem Co. v. AlphaPet In¢No. Civ. A. 09-971LPS, 2011 WL 6004079, at4(D. Del. Nov. 4,
2011) (quotingHadley v. ShaffelNo. Civ. A. 99-144-JJF 2003 WL 21960406 (D. Del. Aug. 12,
2003)) Neurvana Med LLC v. Balt USA, LLCNo.CV 2019-0034KSJM, 2019 WL 4464268, at
*3 (Del. Ch. Sept. 18, 2019eargument deniedyo. CV 20190034KSJM, 2019 WL 5092894
(Del. Ch. Oct. 10, 2019) If a defendanthasagreed to a forum selection clause, there is no
requirement for the court to undertakeeparatelueprocessminimum contacts” analysisSolae,
LLC v. Hershey Canada, In&57 F. Supp. 2d 45256(D. Del. 2008) see als®Burger King 471
U.S.at472 n.14(enforcement of “freely negotiateirum selectionclausesdoesnotoffend due

process)
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In this caseTruinjectdoes not contend that Nestlé Skin Health, S.A., a Swiss Corporation,

is subject to general jurisdiction in Delawaidor doesTruinjectcontend thalNestlé Skin Health,
S.A. had any antacts with Delawar¢hat would support the exercise gecific jurisdiction
Instead,Truinjectargues thathe Court should deem Nestlé Skin Health, S.A. to have consented
to jurisdiction in Delaware as a result of #@1.4 and 2016 CDg\ both of whichcontain Delaware
forumselection clausesThefundamentaproblem withTruinjects argumentasexplained below,
is that Nestlé Skin Health, S.A. is not bound by eithertludbse agreementsAccordingly, |
recommend that it be dismissed.

A. NestléSkin Health, S.A. is not a party to the 2014 or 2016 CDAs becauGalderma

Labs (or its agent Cassady) did not have authority to sign oiestlé Skin Health,
S.A’’s behalf.

Truinjects primary argument is thaestlé Skin Health, S.As a partyto the 2014 and
2016 CDAs. The preamble to eadBDA states that it iSmade . . . between . GALDERMA
LABORATORIES, L.P., a Texas limited partnership, . . . and its Affiliates (“Galderma”) and
TRUINJECT MEDICAL CORP .. ... " (D.l. 112, Exs. 4, B.Truinjectargues thalestléSkin
Health, S.A. is an “affiliate” of Galderma Laboratories. L.P. and is fhveye party to, and thus
bound by, the agreements. (D.l. 152; Tr. 25:15-26:14.)

Even assuming thdruinjectis right about the scope of the term “affiliatehat would
not end the analysisUnder Delaware law,awallyonly a party that hasigned an agreement is
bound by it. Eastman Chem2011 WL 6004079, at *MMcWane, Inc. v. LanieNo.CV 9488-
VCP, 2015 WL 399582, at *7 (Del. Ch. Jan. 20, 20MN&urvana 2019 WL 4464268, at6: Here,
Nestlé Skin Health, S.A. is not a signatory. The 2014 and 2016 @I2#es signedy Quintin
Cassady on behalf 6Galderma Laboratories, L.P.,” and thasno signature block or signature
for any “affiliates.” O.l. 112, Exs. 4, 6.)Moreover, a corporate parent is not bobyatontracts

entered into by itsubsidiarymerely becausthe parent owns the subsidiaryichi v. Koninklijke
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Philips Elecs. N.\V.62 A.3d 26, 4819 (Del. Ch. 2012)E.l. DuPont de Nemours and Co. v. Rhodia
Fiber and Resin Intermediates, S.AXR7 F.R.D. 112, 127 (D. Del. 2000).

As | see H—again assumingfor the sake ofargumentthat the CDAS’ reference to
“affiliates” coversNestlé Skin Health, S.A-the only wayit could bea party to theCDAs is if
the entity who did sign them had actual or apparent authority to bind Nestlé Skin Health, S.A.
There are nallegationsn the Amended Gmplaint supporting a conclusion that Galderma Labs
(a Texas partnership) had actual authority to bind Nestlé Skin Health, 8 jAd{@ect parent and
a Swiss Corporatignnor hasTruinject provided any evidence. On the other hadestlé Skin
Health, S.A. has submitted uncontroverted declaratstatinghatCassady was not employby
Nestlé Skin Health, S.A. artlatCassady and Galderma Latesd noauthority to sigron Nestlé
Skin Health, S.A.’$ehalf. (D.1. 1359 13 D.I. 150, Ex. 115.)

There are also no allegations or evidence suggestingdhasady or Galderma Labs had
apparent authority to bind Nestlé Skin Health, S.A. to the CDAR.is well settled that apparent
authority (1) results from a manifestation by a person that another is his ad€g) axists only
to the extent that it issasonable for the third person dealing with the agent to believe that the agent
is authorized.” Pell v. E.I. DuPont De Nemours & C&®31 F.R.D. 186, 190 (D. Del. 2005)
(internalmarksomitted) see also/ichiv. Koninklijke Philips Elecs., N.V85 A.3d 725, 804802
(Del. Ch. 2014) (“[Alpparent agency . requires that a person’s belief in the agency relationship
be ‘traceable to the principal’s manifestations.” (quoting Restatemeird{Tdf Agency § 2.03
(2006))).

In this casethe Amended Conlgint does not allege anyanifestations byNestlé Skin
Health, S.AthatGalderma Labs had the authority to bind it to the 2014 and 2016 CDAs. Nor has

Truinject submitted any evidencthat prima facie supportsthat conclusion. In opposing the

18



motion to dismissTruinjectsubmitted a declaration from Rios stating her belief that Nestlé Skin
Health, S.Awould be bound by the CDAs. (D.l. 153 aB2 In this procedural posture, | take
her declaration as true.Missing from the declaratiopnhowever, are factsevidencing a
manifestationby Nestlé Skin Health, S.Ahat could have reasonably given rise to that belief
Indeed,the recordcontains no suggestidhat Nestlé Skin Health, S.A. was even aware of the
existence of the CDAaround thaime of their execution.

The only Nestlé Skin Health, S.A. employ&uring the relevant time) that sven
mentioned in the Amendadiomplaint isPeirre Streitits Chief Financial Officer The Amended
Complaint'ssole allegations with respect to Streit are that he attended two meaetkejsruary
and March 2016n which apotentialbusiness deal between Truinject and Galdelatas was
discussed But there is no allegation that Streit said or did anything to suggest to Truinject that
Galderma Labs was acting Bestlé Skin Health, S.A agent with respect to the CDAs or the

proposed deal. Nor has Truinject submitted any evidarmg@orting that conclusion. Under these

” At oral argument, counsel for Truinjeceferred toemaik it received from Peter
Nicholson in 2016 in which his signature block contained the name and addisstléf Skin
Health, S.A. (Tr. 28:1830:11.) According to Rios’s declaration, she believed Nestlé Skin
Health, S.Awould be bound by the 2016 CDA because Nicholson used that signature ldack in
emailforwardingan executed copy of the 2016 CDA am@n emailiscussing th&larch 4, 2016
meeting between Truinject and Galderma Labs. (D.I. §50115.)That is not enough to support
a finding of apparent authity. Apparent authority requiresmanifestatiomy Nestlé Skin Health,
S.A.that Galderma Labs had the authority to bind it to the CDA. Here, the recorthsama
uncontroverted declaration that Nicholson did not work for Nestlé Skin Health s a&ldition,
the record contains no allegations or evidence that Nicholson made any raiaifesegarding
GaldermalLabs’ authority to bind Nestlé Skin Health, S.AJnder these circumstances, the fact
thatNestlé Skin Health, S.Anight have permitted Niaghisonto use its namim his signaturélock
(which I assumerue forpurposes of the argument) is insufficient to support a finding of apparent
authority. Cf. Vichi v. Koninklijke Philips Elecs., N.\85 A.3d 725, 802 (Del. Ch. 201&While
it may have been careless for Philips N.V. to permit employees of its subsid@anes, for
example, generic Philips email addresses and send correspondence be&imigothsl.V. logo,
that does not, in this instance, amount to a manifestation that suthyeesp‘'hgd] authority to
act with legal consequences’ on Philips N.V.’s behalf.”).
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circumstances, there is no basis for a finding that Galderma Labs had appé#nenty to bind
Nestlé Skin Health, S.Ao the CDAS?

Absent any manifestations from Nestlé Skin Health, & Galderma Labs hadthority
to bind itto the 2014 and 2016 CDA#herecannot beapparent authority Nestlé Skin Health,
S.A.was not a party to the 2014 and 2016 CDAs.

B. The Court does not havepersonal jurisdiction over Nestlé Skin Health, S.Aunder
the “closely related” test.

Even though Nestlé Skin Health, Sidnot a party to the CDASyruinjectargues that the
forum selection clause in the CDAs should still bekstlé Skin Health, S.AFor thatargument,
Truinject cites caseshat performa threestep analysis to determine whether a-party to an
agreement should nonetheléssbound by its forum selection clausgl)‘is the forum selection
clause valid(2) is the norsignatory a thireparty beneficiary of the agreementabosely related
to the agreemenand(3) does the claim at haratise from the nosignatory'sstatus relatetb the
agreement? Carlyle Inv. Mgmt LLC v. Moonmouth Co. SA9 F.3d 214, 218 (3d Ciz015)
see also Hadley2003 WL 21960406, *4.

The parties herdocus on question (2)Truinjecthas made no real argument thigstlé
Skin Health, S.Ais a “third-party beneficiary” of the 2014 and 2016 CDAs and there is nothing
before mdo support such eonclusion See Eastma@hem, 2011 WL 6004079, &6-9 (affiliate
corporation not a thirgharty beneficiary when it wasnéxplicitly mentioned in the contract and

there was no other evidence that the parties intended to directly libaefitiliate). Truinject

8 A nonsignatory can also become a padyan agreement under a ratification theory, but
Truinjectdid not argue ratification in its briefS.ruinjects counsel mentioed ratification for the
first time at oral argument but wamable to articulate the elements of ratification, much less
convince the Gurt that each element waatisfied here(Tr. 148:7-149:23
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does, however, argue thdedlé Skin Health, S.Ais “closely relatetito the 2014 and 2016 CDAs
and should therefore be boubgthe forum selection clause.

As an initial matter|] have seriougjuestions abouthe constitutionality ofusing the
“closely related” test t@xercisepersonal jurisdiction over a negignatoryto a contracwith a
forum selection clauseAs explained abovehe exercise gjurisdiction over a party bound by a
forum selection clauses basedon consent. If the party has consented to a particular forum in a
“freely negotiated” agreement, the party is deemed to have waived their rigfiailenge personal
jurisdiction and no furthedue process “minimum contacts” analyssequired. Burger Kirg,
471 U.S.at 472 n.14. But the rationale underlyingatiule is absent in casdas which the
defendanis not even a party to the agreemebinder those circumstances, a court shadd
exercise jurisdictiorunless theecordotherwisedemonstrate$minimum contacts” between the
defendant and the forunSee, e.gArcadia Biosciences, Inc. v. Vilmorin & Cig56 F. Supp. 3d
379, 39495 (S.D.N.Y. 2019) (conducting a minimum contacts analysis because “constitutional
requirements caution against a liberal application of forum selection clauses-signatory
defendants”)Guaranteed Rate, Inc. v. Cart64 F. Supp. 3d 909, 926 (N.D. Ill. 201d)smissing
defendant for lack of personal jurisdiction where defendant lacked minimum conidcthev
forum, notwithstanding plaintiff's argument that the defendant was closetgddia a contract
containing a forum selection claus€gntral Transp. Sesy, Inc. v. Cole No. 13-1295, 2013 WL
6008303, at5 (D. Kan. Nov., 13, 2013)concluding that eveifia “non-signatory can sometimes
be bound by a forum selection clause that it did not agree to,” in the presenit vasad
nevertheless “violate due process to exercise personal jurisdiction” over tsegnatory based
solely upon the forum selecticclausg cf. Slaihem v. Sea Tow Bamas Ltd. 148 F. Supp. 2d

1343, 1344S.D. Fla. 2001)holding thata courtmustconsider whether binding a naignatory
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to a forumselection clauséoffends due procesg” But see Synthes, Inc. v. Emerge Mbtt.,
887 F. Supp. 2d 598 (E.D. Pa. 2012). Exercising personal jurisdiction solely on the basis that a
non-signatory is“closely related” to a contract with a forum selection clawabsentfacts
establishingminimum contacts” with the forurm-would not, inmy view, satisfy constitutional
due process.

Regardless, théclosely related” tests not satisfied herg. “The closely related parties
doctrine is a form of equitable estoppebéeln re McGrawHill Global Education Holdings LLC
909 F.3d 4862-63(3d Cir. 2018). The point of the doctrine is to “prevent a-signatory from
embracing a contract, and then turning its back on the portions of the contrabat it finds
distasteful.” E.I. DuPont de Nemours and Co. v. RhomellEnc Fiber& Resin Intermediates,
S.A.S.269 F.3d 187, 200 (3d Cir. 2001A. non-signatory defendarg considered to b&losely
related” to an agreemeanly if one of two inquiriess satisfied: (1) thenonsignatory received a
“direct benefit’from the agreement; of2) it was ‘foreseeablethat the nomrsignatory would be
bound by the agreemenEastmanChem, 2011 WL 6004079*9; Neurvana 2019 WL 4464268,
at *4. The direct benefit can be either pecuniary orperuniary.Neurvana 2019 WL 4464268,
at *4. But an indirecbenefitis not enough Phunware, Inc. v. Excelmind Grp. Lttl7 F. Supp.
3d 613, 630 (D. Del. 2015Neurvana 2019 WL 4464268, at *4.

In this caseTruinjecthas not pointed to any direct benefit that Nestlé Skin Health, S.A.
received from the 2014 and 2016 CDARuinjectargues thaNestlé Skin Health, S.Aeceived

a “benefit” under th€CDAs because its CFO, Pierre Streit, attedmeeting in 2016in which

° The parties dmat address whether state or feddaal applies to the court’s application
of the “closely related” testNestlé Skin Health, S.Aprincipally relies on Delaware state cases,
andTruinjectcites both state and federal cases. Neither party has pointed to a differsvexnb
federal andstate law that would affect the outcome here.
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Truinjectdisclosed confidential information in the context of discussing a potential budeess
between Truinjecand Galderma Labs. (D.l. 112 1Y 18® D.l. 132 at 6; Tr. 30:123, 38:21
39:6, 45:1617.) But even assuming that the disclosure of information pursuar@B®aould

be considered a benefit from the agreement (a dubious propagéitthe)benefiwould be only
indirect Thereis no allegation that Nestlé Skin Health, S.A. ever discusseering intoa
business relationship with Truinject aetB016meeting or otherwise; the parties were discussing
a potentiabusiness deal betwe@nuinjectand Galderma LabsAny benefitNestlé Skin Health,
S.A. gained by having its CFO review confidential information relating to a businessi¢ttaon
for one of its subsidiarids, at bestindirect!! SeePhunware 117 F. Supp3dat 62930 (holding
that non-signatoryparent companwasnot boundby forum selection clauspursuant to closely
relatedtest wherit only received “indirect” benefitdrough its status as a shareholdé&gstman
Chem, 2011 WL 6004079, at *10 (benefit received bystgnatorycorporate paremnwasat most
indirect becaus& was nothing more than the general benefit that a parent corporation might

receive from any transaction involving its subsidiaNgurvana 2019 WL 4464268, at *11.

10 The disclosure of confidential information pursuant to a CDA is unlike the kinds of
benefit that Delaware ourtshave found sufficient to bind a naignatory to a forum selection
clause Sege.g.,Neurvana2019 WL 4464268, at *& (collecting cases). The CDAs themselves
do not obligate the exchange of information or provide access to confidential intorniRaither,
the CDAs merely set forth confidentiality obligations to the extent the patittkexchange
confidential information in connection with their business negotiati®@eel.l. 112, Exs 4, 6.)
The “benefit” of such an agreement is the promise ofidentiality, not the information itself.

1 At oral argument, counsel for Truinject suggested that an indirect benefit “is enough”
to satisfy thée'closelyrelated test. (Tr. 37:20-38:4.) Thas wrong The law is clear that the
benefit must be directSeeNeurvana 2019 WL 4464268, at *4 (“By contrast, indirect benefits
have been deemed insufficient to satisfy the test.”).

The only case cited by Truinject in support of its position that the disclosure afertrdl
informationsubject to &CDA is a“direct benefit is All Energy Corp. vEnergetix LLC, 985 F.
Supp. 2d 974, 9891 (S.D. lowa 2012). That case isnot binding on this Courénd it is
distinguishable.In All Energy, the court had already concluded thatdbgporatedefendanivas
a party to a nondisclosure agreememtith a forum selection clause before assessinglicta,
whether it also directlpenefitted undethat agreementid.
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Notwithstanding the lack of a direct benefitNestlé Skin Health, S.A. under the CDAs,
Truinjectargues that it wasforeseeablethat Nestlé Skin Health, S.A. would be bound by the
CDAs. Althougholder state and federal cases suggestada norsignaory might be bound by
a forum selection clause if either thdirect benefit or the “foreseeability inquiries were
satisfied more recentase<larify that courts willgenerallynot bindanonsignatory defendarnb
a forumselection clauseasedsolely on a theory of foreseeabilityRecently, the Third Circuit
held that*[f] oreseeability is a prerequisite to applying the closely related partiesdbdcather
than a separate te$tat can individually satisfy thelosely relateddoctrine. See McGraw-Hill
909 F.3dat 64. AndDelawarestatecourts have cautioned against applying the foreseeability
inquiry as a standalone basis for satisfying the closdated test except in two scenarios: (1)
where a nossignatoy defendant seeks to enforce a forum selection clause against a signatory
plaintiff and (2) where a controlling company that is a signatory seeks to usellednhon
signatories to manipulate an “engh” around the forum selection provisioBeeNeuvana 2019
WL 4464268, at *56. Neither of those scenarios are present h&wzordingly, even if it were
foreseeable that Nestlé Skin Health, Svéuld be bound bjorum selection clauses in tl&DAs
(which I do not need to decide), the Court coultassume jurisdictioover Nestlé Skin Health,
S.A. based on foreseeability alone.

In sum,l find thatTruinjecthas failed tastablish (with allegations or evidence) tRattlé
Skin Health, S.Awas “closely related” tthe 2014 or 2016 CDAso as to be bound by their forum
selection clauses

C. The transferor court did not hold that Nestlé Skin Health, S.A. is subject to personal
jurisdiction in Delaware.

Truinjects final argument is that the district count the Central District of California

already concluded thaMestlé Skin Health, S.A. is subject to personal jurisdiction in Delaware.
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That argument is a nestarter. The Central District of Californiaourtexpressly “decline[d] to
address’Nestlé Skin Health$.A.’s prior motion to dismiss for lack of personal jurisdicti@nl.
92), which it “reserved for the transferee cour(D.l. 101 atl.) Althoughthe transferorcourt
recognized thaanydefendant bound by the foruselection clauses in the CDA®uld be subject
to jurisdiction in Delaware, it did not rka a finding as to which defendants wboaind. (Id. at
12 (“[1] nsofar as any other Defendant is bound by the agreements containing thedteation
clauses thatnderly Plaintiff's claims, such Defendant has effectively consented dtutes of
the dispute in Delaward; id. at 13 n.6 (declining to find that any of the defendants were
“affiliates” within the meaning of the 2014 and 2016 CDO#esausé[at] this juncture, . . . the
exact nature of the relationship between the Defendants is not critical to tits Geterminatioh
to transfer the ca}$.

D. Jurisdictional discovery is inappropriate.

Truinjectalso requestjurisdictional discovery Althoughthere is gpresumption in favor
of jurisdictional discovery, it shouldot be ordered as a matter of cour&ee E.l. DuPont de
Nemours & Cov. Heraeus Holding GmbHNo. Gv. A. 11-773SLR, 2012 WL 4511258, at *11
(D. Del. Sept. 28, 2012)Jurisdictional discovery is only appropriate when pheintiff presents
“factual allegations that suggest with reasonable particularity the possisieneg” of facts
supporting a finding of personal jurisdictioiurofins Fharma 623 F.3dat 157 (internal marks
omitted).

In this caseTruinject hasnot put forth a theory of personal jurisdiction over Nestlé Skin
Health, S.A.that would be aided by jurisdictional discoye Truinjects sole argument$or
personal jurisdiction relate to the forum selection clauséhe 2014 and 2016 CDAddowever,

as set forth abovehere are only two possible bases to enforce those agreements Hgatifést
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Skin Health, S.A.: (1) if it is a party to the agreements because Galdermaddbsithority to
sign on Nestlé Skin Health, S.A.’s behalf; orif2)estlé Skin Health, S.A. is “closely related” to
those agreements because it received a “direct benefit” from them

Truinjecthas not explained how additional diseoy would help it with eithetheory and
| do not think itcould. As to (1), a finding of apparent authority regsieemanifestation on the
part of Nestlé Skin Health, S.A. Truinject If suchmanifestationsccurred Truinject would
already know about then¥et Truinjecthas failed to point to any allegations or evidence of such
manifestations.As Truinject cannot satisfyhatrequirement for a finding of apparent authority,
there is no reason to permit additiodicovery orthis theory'? As to (2),Truinjecthas failed
to explainhowadditional jurisdictional discovery would help it establish that Nestlé Skin Health
S.A. received a dire¢as opposed to an indirect) benefit under the 2014 and 2016,@bd\&do
not understand how it could.

“To grant plaintiff§’] request for a perd of jurisdictional discovery under such
circumstances would be to allow plaintiff to ‘undertake a fishing expeditior lwagyg upon bare
allegations, under the guise of jurisdictional discoveryReégistered Agents, Ltd. v. Registered
Agent, Inc, 880F. Supp. 2d 541, 548 (D. Del. 201@uotingEurofins Pharma623 F.3cat 157)

As Truinjecthas failed to set fortfactual allegations thauggest the possible existence of facts
that would support personal jurisdictiaver Nestlé Skin Health, S.ATruinjects request for

jurisdictional discovery must be denied.

12 Nor has Truinjecmade anyreasonablyparticulat factualallegations suggesting that
Galderma Labs had actual authority to bind Nestlé Skin Health, S.A., and the uncontroverted
declarations submitted to the Court estahbimtt it did not. (D.l. 135; D.I. 150.)
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V. CONCLUSION

Truinject has failed to establislpama faciecase of personal jurisdiction over Nestlé Skin
Health, S.A. Accordingly, | recommend that Nestlé Skin Health, S.A.’s 12(b)(&)mtotdismiss
for lack of personal jurisdiction be GRANTEDI also conclude thafTruinjects request for
jurisdictional digoveryshouldbe DENIED. Because the Court lacks personal jurisdiction over
Nestlé Skin Health, S.A., there is no ndedassess its alternative argument that the Amended
Complaint fails to state a claiagainst it

This Report and Recommendation is filpdrsuant to 28 U.S.C. 8§ 636(b)(1)(B),(C),
Federal Rule of Civil Procedure 72(b)(1), and District of DelawarealL&ule 72.1. Any
objections to the Report and Recommendation shall be filed within fourteen daysaed 1o
ten pages. Any response sha filed within fourteen days thereafter and limited to ten pages.
The failure of a party to object to legal conclusions may result in the loss wghihéo de novo
review in the district court.

The parties are directed to the Court’s “Standing Order for Objections Filder Bed. R.

Civ. P. 72,” dated October 9, 2013, a copy of which can be found on the Court’s website.

Dated:December 13, 2019 ;;y-—% ///Lﬁ/

Thé Hororable Jennifer L. Hall
United States Magistrate Judge
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